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On April 29, 2005, proceedings herein were suspended
for six nonths upon applicant’s unopposed notion, in view of
the parties’ recited settlenment activities. Pursuant to the
Board’ s order, proceedings resuned on Cctober 29, and
applicant was allowed thirty days fromresunption, or until
Novenber 29, 2005, in which to answer.

Now before the Board is applicant’s notion to further
suspend this matter, filed Novenber 4, 2005. The notion has
been fully briefed.

Appl i cant contends that proceedi ngs shoul d again be
suspended in view of the parties’ settlenment negotiations.

I n opposing applicant’s notion, opposer denies that the
parties are actively involved in settlenent efforts.

Opposer further contends that it has not received service
copies of applicant’s filings, including the notion at hand.

In reply, applicant argues that opposer’s representations
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regardi ng settlenent and service are “fal se” and

“scandal ous.”

To begin with, we caution the parties that the
vituperative tone exhibited by the current filings is not
hel pful, and does little to persuade the Board of the nerit
of the argunents. W should not have to rem nd the parties
t hat proceedi ngs before the Board are to be conducted “wth
decorum and courtesy,” Trademark Rule 2.192, and we trust
that it will not be necessary to rem nd them again.

Turning to applicant’s notion to suspend, we need not
determ ne whether the parties are or are not now actively
engaged in settlenent negotiations. The Board supports
parties’ efforts at extra-judicial settlenent, and we are
usually willing to allow the parties reasonabl e extensions
or suspensions of trial dates in order to do so.

But — as the saying goes — it takes two to tango, and
the Board is not in the practice of requiring parties to
participate in settlenment activities in |lieu of proceeding
with discovery and trial.! Either party is entitled to
insist on the process set out in the Board' s rules.
Therefore, even when both parties agree that they are

engaged in active settlenent negotiations, the Board wll

! Needl ess to say, litigation and negotiation are not nutually
exclusive; if they wish, the parties may continue with settl enent
negoti ati ons throughout all stages of a Board proceeding.
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not grant a notion to suspend on the basis of settlenent
activities over the objection of the other party.

Next, we note opposer’s concerns regarding applicant’s
service of papers in this matter. The notion at bar was
filed using ESTTA, the Board' s electronic filing facility.
The certificate of service attached to applicant’s notion
i ndi cates service on Novenber 4, 2005, “via electronic case
filing.”

Trademark Rule 2.119(a) requires that all papers filed
with the Board (wth the exception of an original conplaint)
be served upon the opposing party. The acceptable neans of
service are set out in Trademark Rule 2.119(b). As opposer
points out, “electronic case filing” is not one of the
per i ssi bl e means of service.?

I ndeed, it is not clear to the Board what applicant
means by “electronic case filing.” It appears that
applicant nmay be under the inpression that electronic filing
with the Board constitutes (or effects) service of the filed
paper upon the opposing party. |If so, applicant is
incorrect. Wether subm ssions are nade in paper or via

ESTTA, it remains the responsibility of the filer to serve a

2 The essence of the service requirement in Trademark Rule
2.119(a) is notice. The Board is aware — and has no objection —
to the use of other nmeans of service — including e-mail and
facsinmle — to the extent the parties agree. There appears have
been no such agreenent in this case.
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copy of the subm ssion upon all other parties to the
proceedi ng pursuant to Trademark Rule 2.119.

In sum applicant’s notion to suspend is DENI ED. Dates
remain as set out in the Board' s order of April 29, 2005.

To avoid the kind of squabbling exhibited here, the
parties are ordered to seek the consent of the opposing
party prior to filing any further notion to extend or
suspend in this proceeding.® Wen filed, the nmotion shal
state when the parties spoke regarding the matter, and
whet her consent was given or w thhel d.

Finally, applicant is ordered to use an appropriate

means of service for any further filings in this case.

. 000.

3 W note that nost parties before the Board routinely seek
consent for such notions.



