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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Kieerdex Company, LLC, Opposer: Trademark Registration

(A Delaware Limited Liability Company) | Application Serial No. 78/251,009
100 Gaither Drive Filed: May 16, 2003

Mount Laurel, New Jersey 08054 Mark: KYTEX

Published in the Official Gazette:

January 13, 2004

V.

Johns Manville International, Inc.,
Applicant
(A Delaware corporation) _ Opposition No.
PO Box 5108
717 17 Street
Denver, CO 80202 (R

04-14-2004

= ag= U.§. Patent & TMOfc/TM Mail Rept Dt #22
Notice of Opposition

In the matter of the application for registration of the mark KYTEX for
glass fiber roving used primarily in automotive applications, in International
Class 17, Serial No. 78/251,009 (“the ‘009 application”) filed May 16, 2003
by Johns Manville International, Inc., and published for opposition on Page
TM 272 of the Official Gazette for January 13, 2004, Opposer, Kleerdex
Company, LLC believes that it would be damaged by such registration, and
hereby opposes the registration of Applicant’s mark.

The grounds for the opposition are as follows:

1. Opposer, Kleerdex Company, LLC is a Delaware Limited Liability
Company. Opposer has a business at 100 Gaither Drive, Mount Laurel, New
Jersey 08054.

2. Opposer is in the business of developing, manufacturing and selling
synthetic resinous materials in the form of sheets, powders and pellets.
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3. Opposer owns:

(@) U.S. Registration No. 783,815 issued to Rohm & Haas
Company on January 26, 1965 for the mark KYDEX for synthetic resinous
materials in the form of sheets in International Class 1. All rights to the
KYDEX mark, including U.S. Registration 783,815, were assigned to
Opposer's predecessor in interest, Kleerdex Company, by an Assignment
dated August 28, 1987 and recorded by the U.S. Patent and Trademark
Office on September 3, 1987 at Reel 0579 Frame 0442. Subsequently, U.S.
Registration No. 783,815 was assigned to Opposer by an Assignment dated
March 10, 2004 and recorded that same day by the U.S. Patent and
Trademark Office on at Reel 002807 Frame 0981. U.S. Registration No.
783,815 was renewed on January 26, 1985;

(b) U.S. Registration No. 1,639,747 issued to Opposer on April
2, 1991 for the mark KYDEX 6565 for fire retardant plastic sheeting for
aviation interiors in the aircraft and aerospace industry in International Class
17. U.S. Registration No. 1,639,747 is based on a first use anywhere date of
June 7, 1989 and a first use in commerce date of June 7, 1989. All rights to
U.S. Registration . 1,639,747 were assigned to Opposer by an Assignment
dated March 10, 2004 and recorded that same day by the U.S, Patent and
Trademark Office on at Reel 002807 Frame 0981, U.S. Registration
1,639,747 was renewed on January 10, 2001; and

(c) U.S. Registration No. 2,465,702 issued to Opposer on July 3,
2001 for the mark KYDEX for synthetic resinous materials in the form of
powders and pellets for use in the manufacture of molded parts in
International Class 17. U.S. Registration No. 2,465,702 is based on a first
use anywhere date of May 2, 1996 and a first use in commerce date of May
2, 1996. All rights to U.S. Registration . 2,465,702 were assigned to
Opposer by an Assignment dated March 10, 2004 and recorded that same
day by the U.S. Patent and Trademark Office on at Reel 002807 Frame 0981.

4. Rohm & Haas Company adopted and continuously used the mark
KYDEX for synthetic resinous materials in the form of sheets until
assignment of this mark to Opposer who has, since the date of assignment,
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continuously used the mark KYDEX for synthetic resinous materials in the
form of sheets.

5. Since June 1989, Kleerdex Company adopted and continuously used
the mark KYDEX 6565 for fire retardant plastic sheeting for aviation
interiors in the aircraft and aerospace industry until assignment of this mark
to Opposer who has, since the date of assignment, continuously used the
mark KYDEX 6565 in connection with those goods.

6. Since May 1996, Kleerdex Company adopted and continuously used
the mark KYDEX for synthetic resinous materials in the form of powders and
pellets until assignment of this mark to Opposer who has, since the date of
assighment, continuously used the mark KYDEX in connection with those
goods.

7. With the filing and acceptance of a Sections 8 & 15 Affidavit, U.S.
Registration No. 783,815 has become incontestable.

8. With the filing and acceptance of a Sections 8 & 15 Affidavit, U.S.
Registration No. 1,639,747 has become incontestable.

9. Upon information and belief, Applicant, Johns Manville International,
Inc., is a Delaware corporation. Applicant has a business mailing address at
PO Box 5108, 717 17" Street, Denver, CO 80202.

10. Upon information and belief, Applicant is in the business of making
and selling to customers glass fiber roving under the KYTEX mark.

11. Upon information and belief, Applicant manufactures glass fiber
roving and either sells or intends to sell these products to its customers
under the KYTEX mark for use in the manufacture of a variety of goods
including goods made using Opposer’'s KYDEX synthetic resinous materials.
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12. Applicant is the listed owner of U.S. Registration Application Serial
No. 78/251,009 for the mark KYTEX filed on July 16, 2003 for glass fiber
roving used primarily in automotive applications in International Class 17.
Applicant filed U.S. Registration Application Serial No. 78/251,009 (a) more
than 38 years after Opposer’s U.S. Registration No. 783,815 was issued, (b)
more that 12 years after Opposer’s U.S. Registration No. 1,639,747 was
issued, and (c¢) more than seven years after Opposer began using its KYDEX
rnark with synthetic resinous materials in the form of powders and pellets.
U.S. Registration Application Serial No. 78/251,009 is based on an intent to
use under section 1(b) of the Lanham Act and on information and belief has
not yet been used in commerce by applicant.

13. The goods of Opposer (i.e., synthetic resinous materials in the
form of sheets) and the goods of Applicant (i.e, glass fiber roving) are
offered in the same channels of commerce and offered to the same or similar
customers or ultimate end users. Attached hereto as Exhibit A is a reprint
from Applicant’s website clearly touting the virtues of fiber glass roving for
use in thermoplastic applications.

14. There is no issue as to priority of use. Opposer’s U.S. Registration
No. 783,815 of the KYDEX mark issued January 26, 1965, Opposer’s U.S.
Registration No. 1,639,747 of the KYDEX 6565 mark issued April 2, 1991
and Opposer’s U.S. Registration No. 2,465,702 of the KYDEX mark issued
July 3, 2001 which are long prior to the intended use by Applicant of the
KYTEX mark on the goods defined in the ‘009 application.

15. Opposer has expended considerable effort and expense in
promoting its family of KYDEX marks and the goods sold under these marks,
with the result that the purchasing public has come to know, rely upon, and
recognize the products of Opposer by its KYDEX family of marks. Opposer
has established an exceedingly valuable goodwill in its KYDEX family of
marks.
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16. As a result of:

(a) the tonfusing similarity between Opposer’s family of KYDEX
marks and Applicant’s mark KYTEX, and

(b) the goods of Opposer (i.e., synthetic resinous materials in
the form of sheets, and fire retardant plastic sheeting for aviation interiors in
the aircraft and aerospace industry) and the goods of Applicant (i.e., glass
fiber roving) (i) being similar, (ii) being sold in similar channels of commerce,
and (iii) being directed to similar customers,

registration of the mark KYTEX in connection with Applicant’s goods is likely
to cause confusion or is likely to deceive purchasers as to the source or
sponsorship of such goods.

17. If Applicant is permitted to register the KYTEX mark which Opposer
opposes and, thereby, obtain the prima facie exclusive right to use in
commerce the mark KYTEX on goods that are the same or similar to the
goods sold by Opposer under its KYDEX family of marks, confusion in the
trade is likely to result from any concurrent use of Opposer’s marks and the
rnark of Applicant, all to the detriment of Opposer who has expended
considerable sums and effort in promoting its KYDEX family of marks.

18. Purchasers are likely to consider the goods of Applicant sold under
the mark KYTEX as emanating from Opposer, and purchase such goods as
those of Opposer, resulting in loss of sales to Opposer.

19. Concurrent use of the KYTEX mark by the Applicant and the
KYDEX family of marks by Opposer may result in irreparable damage to
Opposer’s reputation and goodwill, if the goods sold by Applicant are inferior,
because purchasers are likely to attribute the source of Applicant’s goods to
Opposer.

21. If the Applicant obtains the registration being opposed, a cloud will
be placed on Opposer’s title in and to its family of KYDEX marks and on its
right to enjoy free and exclusive use thereof in connection with the sale of its
¢oods, all to the injury of Opposer.
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WHEREFORE, Opposer, Kleerdex Company, requests that the
application for the mark KYTEX, U.S. Registration Application Serial No.
78/251,009, be rejected and that the registration of the mark KYTEX be
refused.

Respectf] submitted

&l{cques L. Etkowicz
Attorney for Opposer
RatnerPrestia
P.O. Box 980

Valley Forge, PA. 19482
(610) 407-0700

The Commissioner is hereby authorized to charge any fees which may be
required, or credit any overpayment, to Deposit Account No. 18-0350. A duplicate

copy of this fee sheet is enclosed. %
/.\%/-

Jacq&s L. Etkowicz

Certificate of Mailing by Express Mail

Express Mail No.: EV 205543865 US Date of Deposit: April 14, 2004

I hereby certify that this paper and fee are being deposited, under 37 C.F.R. § 1.10, and with sufficient
postage, using the “Express Mail Post Office to Addressee” service of the United States Postal Service on
the date indicated above and that the deposit is addressed to: Box TTAB, Assistant Commissioner for

Trademarks, 2900 Crystal Drive, Arlington, VA 22202-3514. /%/

Kathleen Libby



Opposition of the Mark: KYTEX Kleerdex Company

EXHIBIT A
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Fiber Glass Reinforcements

Johns Manville Single End Roving 840

Fiber Glass Rovings for Thermoplastics

Product Information

840 is a single end fiber glass roving designed for thermoplastic long fiber applications. It is compatible with
polypropylene. The chemically sized strands are formed from “E" berosilicate glass and are coated with a polymeric

silane binder.

Properties

Giass Type: "t

Moisture: Less than 0.12%
Sizing; Silane

Sizing content:
Resin Compatibility:

Less than 1%
Polypropylensg, Polyethylene

Yield: 225 (Nominal Yards/Pound)- other yields availabls on request
Tex: 2200 (Nominal Grams/1000 Meters)
Propsrties

The roving packages are designed to provide good runout and their geometry is controlted to maintain this runout per-
formance. The outside ends are tied together for quick end finding.

See publication SER Product Packaging for details.

Johns Manville
7500 Dutch Road
Waterville DX 43566
PO. Box 517

Toledo OH 43697

WWW.|m.com

Reinforcements - SER 840
06/01 (Replaces 10/99)

180 9002

The physical {or chemical) properties of Johns Manville products represent typical
average values cbtained in accordance with accepted test methods at the time of
manufacture and are subject to normal manufacturing variations. They are supplied
as a technical service and are subject to change without notice. Check the Johns
Manville office to assure current information. For a copy of the Johns Manville
Limited Warranty and Limitation of Remedy or other product information, contact your
local Sales Representative.
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!4 RatnerPrestia

Suite 301, One Westlakes, Berwyn
P.O. Box 980, Valley Forge, PA 19482-0980
(610) 407-0700

FILE KLE-911 TRADEMARK
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

In re; Opposition of: Johns Manville International, Inc.

For Mark: KYTEX

Serial No.: 78/251,009 Filing Date: May 16, 2003

Registration No.: n/a Issue Date: n/a

International Class(es): 17

LR

Box TTAB - FEE
Assistant Commissioner for Trademarks

2900 Crystal Drive 04-14-2004
Arlington, VA 22202-3514 1.6, Patent & TMOTS/TM Mal RoptDt. #22
Commissioner :

Transmitted herewith for filing is (are):

FEE
OJ An Application for Registration ... ($335/Class) o
] Application for Renewal and Declaration of Use:
LT Section 9 Renewal .o..oeee it ($400/Class) _
[l  Combined / Section 9&8 ... oeveme e ($500/Class) L
[:I Declaration of Use:
L] Section 8 ..o ($100/Class) _
[ Section 15....uuiviieiieeiei et ($200/Class) _
(] Combined .....ovvvvviiieieeireiiiieiiee e e ($300/Class) -
1 Notice of Appeal. ... ($100/Class) .
I Amendment to Allege Use ......ooviiiiiiiiiiiii e ($100/Class) e
] Statement 0F USE ... oo et e r e ee s e e e nraens ($100/Class) _
Extension of Time .........c.ooooiii i ($150/Class) o
O] Petition for Cancellation ............c..ccceeeeeeereeeiieieeeeeeeereee e (8300/Class) _
X Notice of OpposItIOn ......viiiii e {$300/Class) 300.00
] R, i e e
TOTAL CHARGES $300.60

The Commissioner is hereby authorized to charge any fees which may be required, or credit any
overpayment, to Deposit Account No. 18-0350. A duplicate copy of this fee sheet is enclosed.

Respectfylly submitted,

ues L. Etkowicz
ttorney of Record

Dated: April 14, 2004
Encl.

EXPRESS MAIL  Mailing Label Number.  EV 205543865 US
Date of Deposit: April 14, 2004

| hereby certify that this paper and fee are being deposited, under 37 C.F.R. § 1.10 and with sufficient postage, using the
"Express Mail Post Office to Addressee” service of the United States Postal Service on the date indicated above and that the

deposit is addressed to the Assistant Commissioner of Trademarks, 2900 Crystal Brjve, ArlinW 22202-3514.
V.Y LA

Kafhleen Libby
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