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By the Board:

This case now cones up on a notion filed on Decenber
21, 2005 by opposer for sanctions in the form of judgnent
agai nst applicant under Trademark Rule 2.120(g). In support
of the notion, opposer states that applicant failed to
conply with the Board’ s Septenber 17, 2005 di scovery order
conpel ling applicant to provide further responses to certain
di scovery requests propounded by opposer.

In response to opposer’s notion, applicant acknow edges
that it did not conply with the Board’ s discovery order but
argues that “[opposer’s] notion should be denied since
Lion's Weel's or current and/or former counsel of record
never received any notice of the Trademark Trial and Appeal

Board (TTAB) order granting Opposer's Mtion to Conpel.”
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Applicant further states that “had such order been
communi cated to Lion's Weel, said order would have been
conplied with by Lion's Weel.” And, applicant’s counsel
requests a copy of the Board’ s discovery order be sent to
hi mso that applicant may “conply with the order in
guestion.”

Trademark Rule 2.120(g)(1) provides that if a party
fails to conply wwth an order of the Board relating to
di scovery, the Board may enter appropriate sanctions,

i ncludi ng entering judgnent agai nst the di sobedient party.
See TBMWP Section 527.01 and authorities cited therein.
Default judgnent, however, is considered a harsh sanction
and is usually only justified when no | ess drastic renedy
woul d be effective and there is a strong show ng of wllful
evasion. See TBWMP § 527.01 (2d ed. rev. 2004) and
authorities cited therein.

Initially, we note that applicant does not argue that
it did not receive opposer’s notion to conpel that gave rise
to the Board s discovery order, nor does applicant provide
any reason for its failure to respond to said notion. W
further note that the Board s discovery order, granting the
opposer’s notion to conpel as conceded, was not returned to
the Board as “undeliverable.” And, even upon |earning of

the Board' s discovery order, applicant did not nake any
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attenpt to satisfy the outstandi ng di scovery requests that
are the subject of the underlying discovery dispute.?

Based on the record before us, it is clear that
applicant’s conduct in this matter has not been exenpl ary.
However, it is not possible to conclude that this conduct
rises to the level of willful evasion or warrants a sanction
of default judgnent. Applicant’s stated excuse that it did
not receive the Board's di scovery order, absent any evidence
to the contrary, is accepted. Accordingly, opposer’s notion
for sanctions is denied.

A copy of the Board s Septenber 17, 2005 order is
attached to applicant’s copy of this order.? Applicant is
all owed twenty days fromthe mailing date of this order to
conply with the discovery order. However, the discovery
order is anended to the extent that applicant nust now
respond to the outstanding di scovery requests as put, and
W t hout obj ection.

At the tinme of the filing of the notion for sanctions,
di scovery and opposer’s testinony period had cl osed and

approxi mately four days remained in applicant’s testinony

1 Applicant could also have easily retrieved a copy of the
Board' s discovery order via the USPTO website, ww. uspto. gov

2 As noted in the preceding footnote, Board orders, as well as
copies of all papers filed in a proceeding, nay be viewed at the
USPTO website. Accordingly, if applicant requires a copy of any
addi ti onal papers, it should obtain themfromthe website.
Moreover, it is suggested that applicant routinely check the
website to be sure that there are no outstanding orders fromthe
Board, or other papers with which applicant nust conply or to
which it nust respond.
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period. Because of applicant’s failure to conply with the
Board’'s Septenber 17, 2005 di scovery order, opposer was not
given the benefit of having applicant’s discovery responses
prior to its testinony period. W are therefore reopening
opposer’s testinony period and rescheduling the trial dates

as foll ows:

THE PERI OD FOR DI SCOVERY TO CLOSE: CLOSED

30-day testinony period for party in
position of plaintiff to close: Sept enber 22, 2006

30-day testinony period for party in
position of defendant to cl ose: Novenber 21, 2006

15-day rebuttal testinony period
to cl ose: January 5, 2007

In each instance, a copy of the transcript of testinony
together with copies of docunentary exhibits, nust be served
on the adverse party within thirty days after conpletion of
the taking of testinony. Trademark Rule 2.1 25.

Briefs shall be filed in accordance with Trademark Rul e
2.128(a) and (b). An oral hearing will be set only upon

request filed as provided by Trademark Rule 2.1 29.



