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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Consolidated as Proceeding
No. 91158276

NORTH ATLANTIC OPERATING COMPANY, ) Opposition Nos. 91158276
INC.; NORTH ATLANTIC TRADING ) 91158552
COMPANY; and NATIONAL TOBACCO ) 91158568
COMPANY, L.P. ) 91158696
Opposers-Petitioners, ) 91158816
) 91158978
V. ) 91158980
) 91158981
) 91159360

)
DRL ENTERPRISES, INC., ) Cancellation Nos. 92042927
) 92042928
Applicant-Registrant. ) 92043031

)

)

)

APPLICANT’S MOTION TO DISMISS CERTAIN COUNTS
OF OPPOSERS’ AMENDED NOTICES OF OPPOSITION

In these consolidated proceedings, Applicant DRL Enterprises, Inc. (“DRL”) hereby
moves, pursuant to Federal Rule of Civil Procedure 12(b)(6), and TBMP § 503, to dismiss
Counts IIT and IV in Opposition Nos. 91158276 and 91158568 (the “Papers Oppositions™) and
Count III in Opposition Nos. 91158552, 91158696, 91158816, 91158978, 91158980, 91158981,
and 91159360 (the “Cigarette Oppositions™).'

Counts IIT and IV in the Papers Oppositions allege that DRL committed fraud on the
Trademark Office and fraud on the public, respectively. Count III in the Cigarette Oppositions
alleges that DRL did not have a bona fide intent to use its marks when it filed the corresponding
applications. To maintain these claims, the Federal Circuit’s decision in /n re Bose Corp., 580
F.3d 1240 (Fed. Cir. 2009), and Rules 8 and 9 of the Federal Rules of Civil Procedure require

that Opposers plead particular facts upon which the Trademark Trail and Appeal Board may

' DRL has answered the remaining counts in these proceedings in separate filings.



infer that DRL acted with the specific intent to deceive. Opposers’ allegations, however, contain
no such facts, and thus fall far short of alleging a cognizable claim.

In support of this motion, DRL relies upon its Memorandum in Support of Its Motion to
Dismiss Certain Counts of Opposers’ Amended Notices of Oppositions, filed in Consolidated
Opposition No. 91158276, and the pleadings filed in each Opposition Proceeding referenced

above.

Respectfully submitted,

Date: December 9, 2009 By:___/ Antony J. McShane /
One of the Attorneys for Applicant-Registrant
DRL Enterprises, Inc.

Antony J. McShane

Michael G. Kelber

NEAL, GERBER & EISENBERG, LLP
2 N. LaSalle Street, Suite 1700
Chicago, IL 60602

(312)269-8000




CERTIFICATE OF TRANSMISSION

I, Antony J. McShane, hereby certify that the foregoing Applicant’s Motion to Dismiss
Certain Counts of Opposers’ Second Amended Notice of Opposition is being electronically
transmitted via the Electronic System for Trademark Trials and Appeals (“ESTTA”) at
http://estta.uspto.gov/ on the date noted below:

Date: December 9, 2009 By:__/ Antony J. McShane/
One of the Attorneys for Applicant-Registrant
DRL Enterprises, Inc.

CERTIFICATE OF SERVICE

I, Antony J. McShane, state that I served a copy of the foregoing Applicant’s Motion to
Dismiss Certain Counts of Opposers’ Second Amended Notice of Opposition to:

ARLANA S. COHEN

COWAN, LIEBOWITZ & LATMAN. P.C.
1133 AVENUE OF THE AMERICAS
NEW YORK, NY 10036-6799

by depositing said copy in a properly addressed envelope, First Class postage prepaid, and
depositing same in the United States mail at Two North LaSalle Street, Chicago, Illinois, on the
date noted below

Date: December 9, 2009 By:__ / Antony J. McShane/

One of the Attorneys for Applicant-Registrant
DRL Enterprises, Inc.
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