IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Applicant Mediapower, Inc.

Serial No. 78,185,692

Filed : November 15, 2002

Mark : DAIRYAID

Int’l Class 5

For : Dietary supplements that assist with the digestion of dairy products
Published : August 19, 2003

L. Perrigo Company,

Opposer,
V. Opposition No. 911,58,310
Mediapower, Inc.,

Applicant.

Box TTAB No Fee
Commissioner for Trademarks
2900 Crystal Drive

Arlington, VA 2222-3514

APPLICANT’S ANSWER TO NOTICE OF OPPOSITION

Media Power, Inc., a corporation of the State of Maine, having its principal place
of business at 60 York Street, Portland, Maine 04101 (hereinafter referred to as
“Mediapower” or “Applicant”) hereby states as follows:

ANSWER

1. Applicant is without knowledge or information sufficient to form a belief as to the

truth of the allegations set forth in Paragraph 1 of Opposer’s Notice of Opposition
and, therefore, denies the same.

2. Applicant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in Paragraph 2 of Opposer’s Notice of Opposition
and, therefore, denies the same.




3. Applicant admits that its first date of use of its mark “Dairy Aid” stated in its
trademark application bearing the Serial No. 78,185,692 is October 22, 2002, but
1s without knowledge or information sufficient to form a belief as to the truth of
the remaining allegations set forth in Paragraph 3 of Opposer’s Notice of
Opposition and, therefore, denies the same.

4. Applicant denies the allegations set forth in Paragraph 4 of Opposer’s Notice of
Opposition.

5. Applicant denies the allegations set forth in Paragraph 5 of Opposer’s Notice of
Opposition.

WHEREFORE, Applicant, MediaPower, Inc., prays that Opposer’s Opposition be
denied and the registration of Applicant’s mark be allowed and judgment for such other
relief, including, without limitation costs and attorneys’ fees, as 1s appropriate.

DEFENSES
First Defense
Opposer’s claims are barred by estoppel.

Second Defense

Opposer’s claims are barred for failure to file a timely opposition and/or a timely
request for extension of time to file an opposition.

Third Defense

Opposer’s claims are barred by the doctrine of laches.

Fourth Defense

Opposer’s claims are barred by the failure to state a claim for which relief may be
granted.

Fifth Defense

Opposer’s claims are barred because Opposer’s mark, if any, has been abandoned
for lack of use.



WHEREFORE, Applicant, MediaPower, Inc., prays that Opposer’s Opposition be
denied and the registration of Applicant’s mark be allowed and judgment for such other
relief, including, without limitation costs and attorneys’ fees, as is appropriate.

Respectfully submitted

Date: &R Conihotn ¥ 2003 MEDIAPOWER, INC.

By: Drummond Woodsum & MacMahon

M\W

Daina J. Nathansom-Esq.
Jeffrey T. Piampiano, Esq.
245 Commercial Street
P.O. Box 9781

Portland, ME 04104-5081
Telephone: 207-772-1941
Facsimile: 207-772-3627
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CERTIFICATE OF SERVICE

I hereby certify that on December 8, 2003, I served this Answer of Applicant,
MediaPower, Inc., to Opposer’s Notice of Opposition by depositing the same (i) with the
overnight courier, Federal Express, and (ii) with sufficient postage as first class mail in an
envelope, each addressed to counsel for Opposer, H. W. Reick, Esq., as follows:

H. W. Reick

Price, Henveld, Cooper, Dewit & Litton
695 Kenmoor S.E., P..O. Box 2567
Grand Rapids, MI 49501

Daina J. Nathanso%, sq.

Attorney for MediaPower, Inc.
Drummond, Woodsum & MacMahon
245 Commercial Street, P.O. Box 9781
Portland, ME 04104-5081
(207) 772-1941
(207) 772-3627 Fax
email: dnathanson@dwmlaw.com




CERTIFICATE OF MAILING

I hereby certify that this correspondence is being deposited with the United States
Postal Service with sufficient postage as first class mail in an envelope addressed to:

Box TTAB — No Fee
Assistant Commissioner for Trademarks

2900 Crystal Drive
Arlington, Virginia 22202-3513

on December § , 2003.

Daina J. Nathanson; Fsq.
Attorney for MediaPower, Inc.

Drummond, Woodsum & MacMahon
245 Commercial Street

P.O. Box 9781

Portland, ME 04104-5081

(207) 772-1941

(207) 772-3627 Fax

email: dnathanson{@dwmlaw.com
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Attorneys at Law
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Assistant Commissioner for Trademarks

DANIEL AMORY Box TTAB - No Fee
RICHARD A SPENCER 2900 Crystal Drive
: KOPP .
RONALD AL WARD Arlington, VA 22202-3513

JOHN § KAMINSKI

WILLIAM L. PLOUFFE
JERROL A: CROUTER R
MICHAEL E. HIGH RE.

Answer of Applicant, MediaPower, Inc., to Opposer’s

BRUCE W SMITH Notice of Opposition for the Trademark “DairyAid”,
E. WILLIAM STOCKMEYER .
BENJAMIN E. MARCUS Serial Number 78,1 85,692

MELISSA A HEWEY
ERIC R. HERLAN
O TANomIPLE To Whom It May Concern:

DANIEL J. ROSE

KAIGHN SMITH, JR . . . .

DAINA . NATHANSON Enclosed please find for filing the following original documents:
EDWARD ). KELLEHER

5 CAMPBELL BADGER

AMY K. TCHAQ

DEIROREM SMITH 1. Answer of Applicant, MediaPower, Inc., to Opposer’s Notice
CATHERINE D ALEXANDER of Opposition, together with a Certificate of Service and a
AARON M. PRATT Certificate of Mailing; and

JAMES C. SCIIWELLENBACH
ELIZABETH D. MCEVOY
GREGG R. FRAME

HEATHER TALDOT 2. A stamped, self-addressed postcard identifying the mark and
PETER C FELMLY the items submitted for the PTO’s use in confirming receipt

of my submission.

CONSULTANTS

maAGET o CONFHCT If you have any questions or concerns, please feel free to contact me

ROGHRP RELLEY as attorney for the Applicant at the above referenced telephone number and
POLICY & LABOR RELATIONS

ANN S CHAPMAN address.

SPECIAL EDUCATION
MICHAEL J. OPUDA Ph.D.

Very truly yours,

OF COUNSEL

HARQLD E. WOODSUM, IR,
HUGH G E MACMAHON |
JOSEPH L. DELAFIELD (1l

ROBERT L. GIPS .
Daina J. Nathanson

OF COUNSEL FOR
INDIAN AFFAIRS Encl.
KANI & KATZEN, PLLC cc:  Doug Homer (w/encl.)

201 SOUTH MAIN STREET
ANN ARBOR. M1 48104
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