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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application ) Opposition No. 91158033
Serial No. 78/193,261 ) Serial No. 78193261
for the Mark CITRUS SPLASH )
) MOTION TO STRIKE PORTION OF
OSCAR HOME CARE, INC. ) WITHDRAWAL OF OPPOSITION
)
Opposer, )
)
VS, )
)
CALIFORNIA SCENTS, )
)
Applicant. )
)

On or about June 4, 2004, Opposer Oscar Home Care, Inc. filed a “Withdrawal of Opposition
With Prejudice.”
Applicant California Scents hereby moves to strike certain portions of the Withdrawal
because:
a) such language is irrelevant, because the alleged reasons for the filing
of the Withdrawal with Prejudice are not any part of the statutory scheme to support
a withdrawal;
b) such language is surplusage, and therefore inappropriate, for the same
reasons;

c) such language is not factually or legally correct, because;



i) the voluntary dismissal of the Civil Case did not result in any
legal or factual determination regarding the rights of California Scents (or
those of Oscar Home Care) in the “Citrus Splash” mark;

i) as more fully set forth below, the statements made by Oscar

Home Care, Inc. are directly contradicted by Admissions before the TTAB:

d) such language is unsupported by any reference to legal authority.

Opposer attempts to argue, in the Withdrawal of Opposition, that it received a favorable result
in other litigation. However, in this TTAB matter, Requests for Admission were served on counsel
for Oscar Home Care, by Express Mail, on April 26, 2004. (A copy of the Requests, including the
Proof of Service, are attached hereto as Exhibit “A".)

Responses to the Requests for Admission were due to be served on or before June 1, 2004.
No responses were served by Oscar, notwithstanding written demand made prior fo the due date
Therefore, pursuant to TBMP §407.03(a) “If a party on which requests for admission have been

served fails to timely respond thereto, the requests will stand admitted . . "

In other words, as of June 2, 2004, prior to the filing of the Withdrawal, the following
Requests (among others) were deemed admitted in this proceeding:

Request No. 3 - Admit that the first date on which you [Oscar] sold an air freshener

product, on which the phrase "Citrus Splash” appeared on the label, was later than the

time when California Scents first sold an air freshener product with the phrase on the

fabel.

Request No. 7 - Admit that you will not be damaged if the Citrus Splash mark is

registered to California Scents.



Request No. 11 - Admit that the term “Citrus Splash,” as used by California Scents,

is not generic.

Request No. 12 - Admit that the term “Citrus Splash,” as used by California Scents,

is not descriptive.

Request No. 13 - Admit that the term “Citrus Splash” is associated with California

Scents by a significant number of customers of air fresheners.

Thus, on the record before this TTAB, the admissions will not support the statements
included in the document.

Therefore, California Scents would move the TTAB to modify the Withdrawal filed on or
about June 4, 2004 to read as follows:

Pursuant to 37 C.F R. §2 106(c), Opposer, Oscar Home Care, Inc.

hereby withdraws the above-captioned opposition proceeding with prejudice;

Dated: June 4, 2004 STEPHAN, OR} NGHER R HMAN & THEQDORA
" /?/
Steven Bz/w(r

Attorneys for California Scents



CERTIFICATE OF SERVICE

[ hereby certify that the foregoing Motion to Strike Portion of Withdrawal of Opposition was
provided via email: mmizrahi@bjtlaw.com and was deposited with the United States Postal Service
as first class mail, postage prepaid, for pickup either today or on the next business day when regular
mail service may be had, addressed as follows:

Mark B. Mizrahi

Belasco, Jacobs & Townsley
6100 Center Drive, Suite 630
Los Angeles, California 90045

on June 4, 2004. /%//,
/Steve/&)&er -




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application
Serial No. 78/193,261
for the Mark CITRUS SPLASH

Opposition No. 91158033
Serial No. 78193261

REQUESTS FOR ADMISSION
OSCAR HOME CARE, INC.

Opposer,
VS,
CALIFORNIA SCENTS,

Applicant.

T g e’ e’ e’ et Svmme’ e e’ wamt’ e Nawe” “waw vmar

California Scents hereby propounds its Request for Production of Documents to
Opposer Oscar Home Care, Inc. ("Oscar") pursuant to TBMB 407 and other applicable authority.
California Scents would request that Oscar respond to the following Requests for Admission.
REQUEST NO. 1
Admit that you have distributed air freshener products on which the phrase “Citrus Splash”
appeared on the label.

REQUEST NO. 2

Admit that you have sold air freshener products on which the phrase “Citrus Splash”

appeared on the label.



REQUEST NO. 3

Admit that the first date on which you sold an air freshener product, on which the phrase
“Citrus Splash” appezired on the label, was later than the time when California Scents first sold an
air freshener product with the phrase on the label.
REQUEST NO. 4

Admit that one or more persons working for you had actual knowledge that California Scents
was distributing an air freshener, on which the phrase “Citrus Splash” appeared on the label, prior
to the time that you distributed any product with such phrase on the label.
REQUEST NO. 5

Admit that you advised your supplier to discontinue the use of the phrase “Citrus Splash” on
air freshener products at or about the time you were sued by California Scents.
REQUEST NO. 6

Admit that you believe there is economic value in your right to use the term “Citrus Splash”
on air freshener products.

REQUEST NO. 7

Admit that you will not be damaged if the Citrus Splash mark is registered to California
Scents.
REQUEST NO. 8

Admit that this Opposition proceeding was brought solely because California Scents filed suit
against Oscar relating to the "Citrus Splash” mark.

REQUEST NO. 9

Admit that Oscar has used the symbol ® in conjunction with one or more marks which were

not registered at the time that Oscar began the use of the symbol in conjunction with the mark.



REQUEST NO. 10
Admit that Oscar has been threatened with suit, for violation of trademark rights, by two or
mote different persons and/or entities.

REQUEST NO. 11

Admit that the term “Citrus Splash,” as used by California Scents, is not generic.

REQUEST NO. 12

Admit that the term “Citrus Splash,” as used by California Scents, is not descriptive.

REQUEST NO. 13

Admit that the term “Citrus Splash” is associated with California Scents by a significant
number of customers of air fresheners.

Dated: April 25, 2004 STEPHAN ORINGHER R4 AN & THEODORA

By

SWWF yd

Attorneys for Applicant California Scents
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PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF ORANGE

I am employed in the County of Orange, State of California. I am over the age of 18 and not
g élrtg to the within action. My business address is 535 Anton Blvd., Suite 800, Costa Mesa, CA
26.

On April 26, 2004, T served the forelg_loing document described as REQUESTS FOR
ADMISSION PROPOUNDED TO OSCAR HOME CARE, INC. on the interested parties in this
action by placing a true copy thereof enclosed in a sealed envelope addressed as follows:

Robert Jacobs

Belasco Jacobs & Townsley, LLP
6100 Center Drive, Suite 630

Los Angeles, CA 90045

%310%7 3-1188

310) 743-1189 [FAX]

[] BY MAIL AS FOLLOWS: The envelope was mailed with postage thereon fully prepaid.
[ am "readily familiar" with the firm’s practice of collection and processing correspondence
for mailing. Under that practice it would be deposited with the U.S. postal service on that
same day with postage thereon fully prepaid at Costa Mesa, California in the ordinary course
of business. 1am aware that on motion of the party served, service is presumed invalid if the

ostal cancellation date or postage meter date is more than one day after service of deposit
or mailing in affidavit.

[[] BYPERSONAL SERVICE: I caused such envelope to be delivered by hand to the offices
of the addressee.

BY OVERNIGHT COURIER: I caused the above-referenced document(s) to be delivered
to Express Mail for delivery to the above address(es).

BY FACSIMILE MACHINE: The foregoing document was transmitted to the above-
named persons by facsimile transmission from (714) 241-0622 before 5:00 p.m. on said date
and the transmission was reported as complete and without error.

O X

Executed on April 26, 2004, at Costa Mesa, California.

(State) I declare under penalty of perjury under the laws of the State of California that
the above is true and correct.

]  (Federal) I declare that I am employed in the office of a member of the bar of this court
at whose direction the service was made.

ek 3 Do, o

Vicky L. Draughon

Certified Mail #
EL681284598US
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PROOF OF SERVICE (State/Federal Court)




