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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of: Serial No. 76/427,340
Date of filing: June 27, 2002

Mark: PROBIOGURT

Date of Publication: July 22, 2003

Bioghurt Biograde Gmbh & Co. KG
Opposition No. 91157901

)
)
Opposer, )
)
v. )
)
Garden of Life, Inc. )
)
Applicant. )
~BOX-TTAB/NO FEE
Commissioner for Trademarks
2900 Crystal Drive

Arlington, VA 22202-3513

APPLICANT'S OPPOSITION TO OPPOSER’S MOTION TO COMPEL
RESPONSES TO DOCUMENT REQUESTS AND INTERROGATORIES

Applicant, Garden of Life, Inc. ("Applicant") by and through its attorney,
Edwards & Angell, LLP, hereby objects to Opposer Bioghurt Biograde Gmbh & Co.
KG’s ("Bioghurt" or "Opposer") Motion to Compel Responses to Opposer’s First Set of
Document Requests and Interrogatories in connection with the above-referenced matter.
Applicant respectfully requests that the Board deny Opposer's Motion to Compel on
grounds that it (i) is in violation of Fed. R. Civ. P. 37(a)(2) and (ii) is disingenuous and
suspect in light of the following:

In accordance with Bioghurt's Motion, Responses to Opposer's First Set of

Document Requests and First Set of Interrogatories were served on November 26, 2003
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and due on December 31, 2003. In investigating proper responses to these discovery
requests, the undersigned identified a possible settlement opportunity in this case. On
December 30, 2003, the undersigned attempted to reach Bioghurt's counsel, Mr. Gary
Nelson to discuss a possible resolution of the matter without the need to proceed with
discovery (see Olson Decl. §2). However, Mr. Nelson was traveling out of the country
on vacation and was not due to return to the office until January 5, 2004, one week after
the deadline in which to respond to Opposer's discovery requests. Accordingly, the
undersigned left a detailed voicemail message indicating a desire to settle the matter,
which would obviate the need to respond to Opposer's discovery requests.

Applicant's attorney attempted to reach Mr. Nelson again on January 5, 2004,

leaving a second voicemail message regarding this matter (see Olson Decl. 3). In the ;
absence of Mr. Nelson's return phone call, Applicant called Mr. Nelson for a third time |
on January 7, 2004, at which time the parties discussed this matter at length and agreed
to a three month extension of time to answer Opposer's discovery requests pending
settlement discussions, until March 30, 2004 (see Olson Decl. 7 3-4).

The parties exchanged correspondence regarding possible settlement during the
months of January and February. However, it was not until March 4, 2004 that
Applicant was informed of Opposer's refusal to further explore settlement of this matter,
Applicant was advised of Opposer's position by a letter from Mr. Nelson, dated
February 27, 2004, which enclosed service copies of Opposer's Motion for Leave to
Amend Notice of Opposition and Motion to Compel Responses to Opposer's First Set of
Document Requests and Interrogatories.

In both of Opposer's above Motions, Mr. Nelson makes a gross misrepresentation
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regarding statements made by the undersigned in the course of pursuing an amicable
settlement of this matter. While Applicant did in fact advise Mr. Nelson that it is not
currently using the PROBIOGURT trademark in connection with dietary supplements,
Applicant never suggested that the mark was not in such use at the time of filing its
original use-based application (see Olson Decl. §5). Statements by Mr. Nelson to the
contrary, which are clearly intended to deceive the Board, are simply untrue and
constitute a violation of Mr. Nelson's ethical obligations as a lawyer in this case.
Furthermore, Opposer's Motion to Compel is in violation of Fed. R. Civ. P.
37(a)(2); 37 C.F.R. 2.120(e); and TBMP § 523 because Opposer failed to provide a

written statement certifying that it has in good faith conferred or attempted to confer

with Applicant in an effort to secure the disclosure. Indeed, Opposer cannot truthfully
make this statement since no effort was made to resume the discovery process. As
noted above, Applicant received the present Motion to Compel at the same time it
received a written statement declining Applicant's settlement offer. The appropriate
action by Opposer would have been to first decline settlement and then attempt in good
faith to resume the discovery process, the extension of which had been stipulated to
March 30, 2004.

Regardless of Opposer's ethical and procedural violations listed above, Applicant
is not currently using the PROBIOGURT mark in connection with dietary supplements,
and therefore, in order to avoid the cost of litigation in connection with this matter,
Applicant files simultaneously herewith an Express Withdrawal of Application Serial

No. 76/427,340. Such Express Withdrawal renders Opposer's Motion to Compel moot.
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Respectfully submitted,

GARDEN OF LIFE, INC.
Its Attorneys

-~
Date: March 24, 2004 0 ,Q)UU LO v @@‘\/L

artie Webb Olson
EDWARDS & ANGELL, LLP
Three Stamford Plaza
301 Tresser Boulevard, Suite 1310
Stamford, Connecticut 06901
Tel: (203) 975-7505
Fax: (203) 975-7180
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BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of: Serial No. 76/427,340

Date of filing: June 27, 2002
Mark: PROBIOGURT
Date of Publication: July 22, 2003
Bioghurt Biograde Gmbh & Co. KG )
) Opposition No. 91157901
Opposer, )
)
V. )
)
Garden of Life, Inc. )
)
Applicant. )
"BOX TTAB/NO FEE
Commissioner for Trademarks
2900 Crystal Drive

Arlington, VA 22202-3513

DECLARATION OF CARRIE WEBB OLSON FILED IN SUPPORT OF
APPLICANT'S OPPOSITION TO OPPOSER’S MOTION TO COMPEL
RESPONSES TO DOCUMENT REQUESTS AND INTERROGATORIES

I, Carrie Webb Olson, declare as follows:

1. Iam an associate with the law firm of Edwards & Angell, LLP, and am the
attorney handling the above-captioned opposition proceeding for Applicant, Garden of
Life, Inc. ("Applicant" or "Garden of Life").

2. On December 30, 2003, I attempted to reach Bioghurt's counsel, Mr. Gary
Nelson to discuss a possible resolution of this matter without the need to proceed with
discovery. However, Mr. Nelson's voice message indicated that he was traveling out of
the country on vacation and was not due to return to the office until January 5, 2004,

one week after the deadline in which to respond to Opposer's discovery requests.
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Accordingly, I left a detailed voicemail message indicating a desire to settle the matter,
which would obviate the need to respond to Opposer's discovery requests.

3. Tattempted to reach Mr. Nelson again on January 5, 2004, leaving a second
voicemail message regarding this matter.

4. Inthe absence of Mr. Nelson's return phone call, I called Mr. Nelson for a third
time on January 7, 2004, at which time we discussed a possible settlement of this
matter.

5. During the January 7, 2004 telephone conference, I represented to Mr. Nelson
that Garden of Life was not currently using the PROBIOGURT trademark in connection

with dietary supplements; rather, Garden of Life was using the PROBIOGURT mark in

connection with a yogurt product. I suggested that, rather than to proceed with an
opposition relating to a trademark that was not currently in use by Applicant, the parties
might consider entering into an agreement whereby they would, inter alia, file a
Stipulated Withdrawal of the Opposition. Mr. Nelson asked for a written summary of
the proposed settlement (a copy of the letter setting forth the settlement proposal is
attached hereto) in order for him to "present the offer to [his] client" and agreed to a
three month extension to respond to Opposer's discovery requests pending the outcome
of settlement discussions in this case, until March 30, 2004.

6. Mr. Nelson's statement, made under penalty of perjury, that I "indicated the
Applicant had filed use-based Application Serial No. 76/427,340 for dietary food
supplements at a time when the Applicant was not using its PROBIOGURT mark for
these types of goods" is false and is clearly intended to deceive the Board in this case.

7. My January 15, 2004 letter confirming Garden of Life's position regarding this
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matter verifies the Applicant's position in this matter. As can be seen, no
representations were made regarding Garden of Life's nonuse of the PROBIOGURT

mark at the time of filing the use-based application.

I declare under penalty of perjury under the laws of the United States of America that
the foregoing is true and correct and that this declaration is executed thigﬂﬁ day of

March, 2004, at Stamford, Connecticut.

arrie Webb Olson
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of: Serial No. 76/427,340

Date of filing: June 27, 2002
Mark: PROBIOGURT
Date of Publication: July 22, 2003
Bioghurt Biograde Gmbh & Co. KG )
) Opposition No. 91157901
Opposer, )
)
V. )
)
Garden of Life, Inc. )
)
Applicant. )
BOX TTAB/NO FEE
Commissioner for Trademarks
2900 Crystal Drive

Arlington, VA 22202-3513

APPLICANT'S EXPRESS WITHDRAWAL OF APPLICATION SERIAL NO.
76/427,340

Applicant, Garden of Life, Inc., hereby expressly withdraws U.S. Trademark
Application Serial No. 76/427,340, pursuant to 37 C.F.R. §2.68 (TMEP §718.01).

Because Applicant is not currently using the PROBIOGURT mark in connection
with dietary food supplements, and in order to avoid the cost of litigation in this matter,
Applicant files this Express Withdrawal of Application Serial No. 76/427,340.

In light of this Withdrawal, Applicant submits that Opposer's Motion for Leave to
Amend Notice of Opposition and Motion to Compel Responses to Opposer's First Set of

Document Requests and Interrogatories are rendered moot.
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Respectfully submitted,

(e
Date: March 24, 2004 B\ OQ PpIow ()@ .

arrie Webb Olson
EDWARDS & ANGELL, LLP
101 Federal Street
P.O. Box 9169
Boston, Massachusetts 02209
Tel. No.: 203-353-6837
Fax No.: 888-325-1659
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