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Docket No. 110.2*8/GJN/G44

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

BIOGHURT BIOGARDE GMBH & | Opposition No.: 91157901

CO. KG
MOTION TO COMPEL RESPONSES TO
Opposer, OPPOSER'S FIRST SET OF DOCUMENT
REQUESTS AND OPPOSER'S FIRST SET
vS. OF INTERROGATORIES
GARDEN OF LIFE, INC. T.M.: PROBIOGURT

S.N.: 76-427,340

Applicant.

Opposer Bioghurt Biogarde GmbH & Co. KG ("Bioghurt Biogarde") moves the
United States Trademark Trial and Appeal Board ("TTAB") for an order compelling
Applicant Garden of Life, Inc. ("Garden of Life"), to provide answers to Bioghurt
Biogarde's First Set of Document Requests and First Set of Interrogatories. Garden of
Life has refused to participate in the discovery process in good faith by refusing to offer
any response to Bioghurt Biogarde's discovery requests. As such, the motion sought
should be granted and an order issued instructing Garden of Life to provide a full and
complete answer to each Document and Interrogatory Request proposed by Bioghurt
Biogarde.

Counsel for Opposer served Opposer's First Set of Document Requests and First
Set of Interrogatories on counsel for Applicant on November 26, 2003 (See Nelson

Decl.), Exhs. A and B). The responses were due on December 31, 2003 (See Nelson

1 All references to the "Nelson Decl.” are references to the Declaration of Gary J. Nelson Filed in
Support of the Motion to Compel Responses to Opposer's First Set of Document Requests and
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Decl,, 92). On January 7, 2004, one full week after responses were due to these
discovery requests, counsel for Opposer participated in a telephone conference with
counsel for Applicant (See Nelson Decl.,, §3). During this conference, counsel for
Applicant indicated that she had not yet responded, nor did she have any intention of

responding to Opposer's discovery requests (See Nelson Decl., 14).

Each document request in the Opposer's First Set of Document Requests and
each interrogatory in the Opposer's First Set of Interrogatories is proper and relevant
to the specific issues involved in this case. The Federal Circuit has held that if a party
has demonstrated a need for discovery which is reasonably directed to facts essential to
a proceeding such discovery is permissible, and as such, responses to the discovery
requests are warranted. Opryvland USA Inc. v. Great American Music Show Inc., 970
F.2d 847, 852 (Fed. Cir. 1992) (where the Federal Circuit ruled that The TTAB had
erred in denying a party the right to obtain evidence on material facts in a cancellation
proceeding).

The TTAB has held that each party and each party's attorney in a dispute must

make a good faith effort to satisfy the discovery needs of its opponent. Medtronic Inc.,

v. Pacesetter Systems, Inc., 222 USPQ 80, 83 (TTAB 1984). By making no effort to
provide responses to Opposer's properly made discovery requests, Applicant has failed
to meet the burden to participate in the discovery process in good faith. Consequently,

an order should be granted by the Board compelling Applicant to

Opposer's First Set of Interrogatories, filed concurrently herewith.

CHRISTIE. PARKER & HALE, 1P -2-
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provide complete responses to Opposer's Requests for Documents Nos. 1 through 42

and Opposer's Interrogatories Nos. 1 through 32.

Respectfully submitted,

CHRISTIE, PARKER & HALE, LLP

DATED: February 26, 2004 By: ‘ V,L(M»dt\

Gary J. Nelson
Attorney for Opposer,
Bioghurt Biogarde GmbH & Co. KG

CHRISTIE, PARWER & JTALY, L.LP
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

BIOGHURT BIOGARDE GMBH & | Opposition No.: 91157901
CO. KG

Opposer, DECLARATION OF GARY J. NELSON
FILED IN SUPPORT OF THE MOTION TO
V8. COMPEL RESPONSES TO OPPOSER'S
FIRST SET OF DOCUMENT REQUESTS
GARDEN OF LIFE, INC. AND OPPOSER'S FIRST SET OF
INTERROGATORIES

Applicant.
T.M.: PROBIOGURT
S.N.: 76-427,340

I, Gary J. Nelson, declare as follows:

1. I am a partner with the law firm of Christie, Parker & Hale, LLP, and
am the attorney handling the above-captioned opposition proceeding for Opposer
Bioghurt Biogarde GmbH & Co. KB ("Opposer" or "Bioghurt Biogarde").

2. On November 26, 2003, the following discovery documents were served

on Carrie Olson, attorney for Garden of Life, Inc. ("Applicant" or "Garden of Life"):

Opposer's First Set Of Document Requests To Applicant.
Opposer's First Set Of Interrogatories To Applicant.

Responses were due on December 31, 2003. True and correct copies of these
documents are attached as Exhibit A and B, respectively.

3. On January 7, 2004, a full week after the responses to Opposer's
discovery request became delinquent, I participated in a telephone conference with

Carrie Olson and one other attorney representing the Applicant.
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4, During the January 7, 2004 telephone conference, Ms. Olson
affirmatively indicated the Applicant would not respond to Opposer's discovery
requests. She indicated the Applicant had filed use-based United States Trademark
Application Serial No. 76/427,340 for dietary food supplements at a time when the
Applicant was not using its PROBIOGURT mark for these type of goods. Ms Olson
further indicated that Applicant was not currently using its PROBIOGURT mark
for these same type of goods. A true and correct copy of Ms Olson's January 15,

2004 letter confirming her statement is attached as Exhibit C.

I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct and that this declaration is executed this Qé day
of February, 2004, at Pasadena, California.

By: }ia‘-'\f A /M—al\
Gary J. Nelso V)

CTD PAS552111.1-*.02/25/04 4:29 PM

CHRISTIE, PARKEH & NALE, LLI'
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

BIOGHURT BIOGRADE GMBH & CO. KG | Opposition No. 91157901
Opposer,

V.

GARDEN OF LIFE, INC.

Applicant.

OPPOSER'S FIRST SET OF DOCUMENT REQUESTS TO APPLICANT

PROPOUNDING PARTY: BIOGHURT BIOGRADE GmbH & CO. KG
RESPONDING PARTY: GARDEN OF LIFE, INC.
SET NUMBER: ONE

Opposer Bioghurt Biograde GmbH & Co. KG requests that Applicant Garden of Life,
Inc. respond to each of the following document requests, separately and fully, in writing, within
thirty five (35) days after service hereof, pursuant to and in accordance with Rule 34 of the

Federal Rules of Procedure and Rule 2.120 of the Trademark Rules of Practice.
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INSTRUCTIONS AND DEFINITIONS

A. These requests seek documents and things (including all information contained in
or on any document or writing as those terms are defined below) that are known or available to
Garden of Life, Inc., including all documents and things in the possession of or available to
Garden of Life, Inc.'s attorneys, agents, or representatives, or any investigators or any other
person acting on behalf of Garden of Life, Inc. or under the direction or control of Garden of
Life, Inc. or its attorneys or agents.

B. "Garden of Life," “"Applicant," "you" or "your” shall mean Garden of Life, Inc.
and any director, agent, employee, individual, division, subsidiary or entity acting for or on
behalf of Garden of Life, Inc.

C. "BBG" or "Opposer" shall mean Bioghurt Biograde GmbH & Co. KB and any
entity acting for or on behalf of Bioghurt Biograde GmbH & Co. KB.

D. "Identify" with respect to:

(a) an individual, means to stat his or her full name and present or last known
address, telephone number, and position or business affiliation;

(b) a corporation or partnership, means to state its full name, date of
organization, state of organization, and present or last known address and telephone number;

(c) a document, means to state the date, author, sender, recipient, type of

document (i.e., a letter, memorandum, book, etc.) or some other means of identifying it and its

2.
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present location or custodian and, in the case of a document within the possession, custody or
control of Applicant, and whether Applicant will make it available to Opposer for inspection
and/or copying. In the case of a document that was, but is no longer, in the possession, custody
or control of Applicant, state what disposition was made of the document, the reason for this
disposition and, if Applicant knows, the name and address of all persons now having possession,
custody or control of the document; and
(d) an oral or other communication means to state the date, the communicator,

the receiver of the communication, and the nature and substance of the communication.

E. The terms "person” and "persons” mean both natural persons and legal entities
(i.e., corporations or other business entities).

E. References to any person, entity or party herein includes his, her, or its agents,
attorneys, employees, officers, directors or others acting on behalf of said person, entity or party.

G. The terms "writings", "recordings”, or "documents” as used herein are used in
their broadest sense and include, without limitation, the original and all non-identical copies
(including drafts and those with any notations) of all documents of the types designated in Rule
34(a) of the Federal Rules of Civil Procedure and all writings and recordings as those terms are
defined by Rule 1001 of the Federal Rules of Evidence, including, without in any respect
limiting the generality of the foregoing, all e-mail or electronically recorded messages.

H. If Applicant withholds information, documents or things responsive, in whole or

in part, to any document request on the basis of privilege or immunity from discovery, piease

3.
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identify: (1) the privilege or immunity asserted; (2) all documents or things which contain or refer
to the information; (3) all individuals having knowledge of the information; (4) the subject
matter and general nature of the information; and (5) all facts which support the assertion of the
privilege or immunity.

L References to the terms "and" and "or" shall be interpreted in their broadest sense
and shall include both the disjunctive and the conjunctive.

J. "License" refers to any grant, acknowledgment, or permission, oral or written, of
the right to use a trademark.

K. The singular shall include the plural and the plural shall include the singular.

L. "State" when used with a reference to a particular subject matter means to declare
and describe all facts that are known to you which refer or relate to that subject matter, (o specify
each such event, occurrence or instance which refer or relate to that subject matter and to identify
all persons having knowledge of that subject matter.

M. “Refers or relates” or “referring or relating” means embodying, pertaining to,
concerning, constituting, comprising, reflecting, discussing, mentioning or having any logical or
factual connection whatsoever with the subject matter in question.

N. “QOral and written communications” means any transmission of information by
one or more persons and/or between two or more persons by an means including but not limited
to, telephone conversations, letiers, telegrams, teletypes, telexes, telecopies, fax, electronic mail

messages, computer linkups, written memoranda, and face-to-face conversations.

4-



Opposition No. 91157901

0. The term "date” means the exact day, month and year, if ascertainable; if not
ascertainable, the closest approximation that can be made by means of relationship to other
events, locations or matters.

P. The "PROBIOGURT Mark" shall mean the subject mark of United States
Trademark Application No. 76/427,340.

Q. The "BIOGHURT Mark" shall mean the subject mark of United States Trademark
Registration No. 1,866,149.

R. The following requests are deemed to be continuing pursuant to Fed. R. Civ. P.
26(e) so that with respect to any requests herein, or part thereof, as to which Applicant, after
responding, discovers additional responsive information, Opposer requests that Applicant
produce such information within thirty (30) days after acquiring knowledge of such information
or advise Opposer in writing as to why such information cannot be produced within the specified
time period.

DOCUMENT REQUESTS

DOCUMENT REQUEST NO. 1:

All documents identified in your responses to "Opposer's First Set of Interrogatories to
Applicant.”

DOCUMENT REQUEST NO. 2:

All documents and things supporting, or refuting, the allegations set forth in paragraph

one of the Notice of Opposition.
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DOCUMENT REQUEST NO. 3:

All documents and things supporting, or refuting, the allegations set forth in paragraph
two of the Notice of Opposition.

DOCUMENT REQUEST NO. 4:

All documents and things supporting, or refuting, the allegations set forth in paragraph
three of the Notice of Opposition.

DOCUMENT REQUEST NO. 5:

All documents and things supporting, or refuting, the allegations set forth in paragraph
four of the Notice of Opposition.

DOCUMENT REQUEST NQO. 6:

All documents and things supporting, or refuting, the allegations set forth in paragraph
five of the Notice of Opposition.

DOCUMENT REQUEST NO. 7:

All documents and things supporting, or refuting, the allegations set forth in paragraph
six of the Notice of Opposition.

DOCUMENT REQUEST NO. 8:

All documents and things supporting, or refuting, the allegations set forth in paragraph

seven of the Notice of Opposition.
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DOCUMENT REQUEST NO. 9:

All documents and things supporting, or refuting, the allegations set forth in paragraph
eight of the Notice of Opposition.

DOCUMENT REQUEST NO. 10:

All documents and things supporting, or refuting, the allegations set forth in paragraph
nine of the Notice of Opposition.

DOCUMENT REQUEST NO. 11:

All documents, specimens and things referring or relating to Applicant's first use of the
PROBIOGURT Mark, if such use has occurred.

DOCUMENT REQUEST NO. 12:

All documents and things that relate to the conception, development, selection, adoption,
use or intended use of the PROBIOGURT Mark.

DOCUMENT REQUEST NO. 13:

All documents and things referring or relating to Applicant's communications regarding
the validity or enforceability of the PROBIOGURT Mark.

DOCUMENT REQUEST NO. 14:

An original of every label, tag, decal, imprint, packaging, wrapper, container, display, or
other means by which the PROBIOGURT Mark has been used on goods and services by

Applicant.

-9-
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DOCUMENT REQUEST NO. 15:

To the extent not otherwise produced, an original of all sales, advertising, marketing and
promotional material, including catalogs, advertising, brochures, print or broadcast
advertisements, circulars, bulletins, point of purchase materials, posters, labels, cartons, packing

material, trade letters and press releases referring or relating to the PROBIOGURT Mark.

DOCUMENT REQUEST NO. 16:

All documents and things referring or relating to the application to register the
PROBIOGURT Mark in any state of the United States or in the United States Patent and
Trademark Office.

DOCUMENT REQUEST NO. 17:

Documents sufficient to show when you first became aware of: (a) Opposer; (b) any use
by Opposer of the BIOGHURT Mark; and (c) Opposer's United States Trademark Registration
for the BIOGHURT Mark.

DOCUMENT REQUEST NO. 18:

All documents and things referring or relating to your knowledge or awareness at any
time of Opposer or the BIOGHURT Mark.

DOCUMENT REQUEST NO. 19:°

All documents and things containing any discussion of or report on Opposer or its

business operations, specifically including any trade or periodical articles discussing the growth

-10-
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or success of any Opposer business, or prospectuses, annual reports, or promotional material
issued by Opposer.

DOCUMENT REQUEST NO. 20:

All documents and things referring or relating to communications between Applicant and
any third party regarding Opposer and the BIOGHURT Mark.

DOCUMENT REQUEST NO. 21:

All documents and things referring or relating to communications between Applicant and
any third party regarding this proceeding.

DOCUMENT REQUEST NO. 22:

All documents and things referring or relating to any study, search, investigation, opinion
or request for opinion referring or relating to the PROBIOGURT Mark, including without
limitation all trademark and service mark search reports and results of any computer searches.

DOCUMENT REQUEST NO. 23:

All documents and things referring or relating to the registrability of the PROBIOGURT
Mark.

DOCUMENT REQUEST NO. 24:

All documents and things referring or relating to any incidents involving persons
inquiring or commenting about any affiliation or relationship between Opposer and Applicant or

between the PROBIOGURT Mark and the BIOGHURT Mark, or the goods and services offered

or proposed to be offered under those marks.

-11-
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DOCUMENT REQUEST NO. 25:

All surveys, market studies, opinion polls, or other sampling of attitudes or opinions
referring or relating to the PROBIOGURT Mark.

DOCUMENT REQUEST NO. 26:

All documents and things referring or relating to the number of units sold and dollar
volume of sales of each type of good or services in connection with the PROBIOGURT Mark.

DOCUMENT REQUEST NO. 27:

All documents and things referring or relating to the advertising and marketing
expenditures referring or relating to the sale or offering for sale of goods or services in
connection with which the PROBIOGURT Mark has been or will be used.

DOCUMENT REQUEST NO. 28:

All documents and things referring or relating to the channels of distribution of the goods
and services with which Applicant uses or intends to use the PROBIOGURT Mark including the
channels of trade through which Applicant offers, has offered or intends to offer products and
services for sale under the PROBIOGURT Mark.

DOCUMENT REQUEST NO. 29:

All documents and things referring or relating to the types or classes of consumers and/or

ultimate users of Applicant's products and services sold under the PROBIOGURT Mark.

-10-

-12-
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DOCUMENT REQUEST NO. 30:

All documents and things referring or relating to any incidents of actual or possible
confusion between Opposer and Applicant or between the PROBIOGURT Mark and the
BIOGHURT Mark, or the goods and services offered under those marks.

DOCUMENT REQUEST NO. 31:

To the extent not otherwise produced, all documents and things created before the filing
of Opposer's Notice of Opposition that refer or relate to Applicant or the PROBIOGURT Mark.

DOCUMENT REQUEST NO. 32:

Documents sufficient to evidence the geographic extent to which Applicant has used the
PROBIOGURT Mark.
DOCUMENT REQUEST NO. 33:

All documents referring or relating to any plans by Applicant to expand its use of the
PROBIOGURT Mark, including but not limited to, expansion of marketing lines, kinds of goods
or services provided, consumer base, or geographical areas served.

DOCUMENT REQUEST NO. 34:

All documents referring or relating to any acquisition of any rights in the PROBIOGURT

Mark.

-11-
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DOCUMENT REQUEST NO. 3S:

All documents referring or relating to any authorization, license, franchise, assignment or grant
from Applicant to any other person or entity giving the other person or entity the right to use the
PROBIOGURT Mark, or to market products or services under the PROBIOGURT Mark.

DOCUMENT REQUEST NO. 36:

All documents not specified above, but which relate, refer to, or are identified in
Applicant's answers to Opposer's First Set of Interrogatories to Applicant or which were referred
to or used by Applicant in preparing such answers.

DOCUMENT REQUEST NO. 37:

To the extent not otherwise produced, all documents and things on which you intend to
rely in this proceeding.

DOCUMENT REQUEST NO. 38:

To the extent not already produced, documents, things and specimens sufficient to show
how the PROBIOGURT Mark is currently being used.

DOCUMENT REQUEST NO. 39:

Documents, things and specimens sufficient to show how the PROBIOGURT Mark has
been used in the past, if different from how the mark is currently being used, and sufficient to

establish the time periods during which these previously used variations of the mark were used.

-12-

-14-



Opposition No. 91157901

DOCUMENT REQUEST NO. 40:

All documents and things relating or referring to any periods of non-use of the
PROBIOGURT Mark.

DOCUMENT REQUEST NO. 41:

All documents and things relating or referring to any known third party use of the term
"probiogurt" or "bioghurt."

DOCUMENT REQUEST NO. 42:

All documents or things relating or referring to any objection made by Applicant of any
kind relating to another's use or atternpts to register the PROBIOGURT Mark, or any other mark
that includes any phonetically similar term, or any other mark alleged by you to be confusingly
similar to the PROBIOGURT Mark, including but not limited to any opposition or cancellation
proceedings before the United States Trademark Trial and Appeal Board, or lawsuits filed in any
State Court or any Federal District Court or any other type of proceeding not expressly identified
above.

Respectfully submitted,

CHRISTIE, PARKER & HALE, LLP

Date ! \//46//03 By &J m"\

Gary J. Nels

Attorneys for Opposer

P.O. Box 7068

Pasadena, California 91109-7068
626/795-9900

EBL PAS538647.1-%-11/26/03 12:00 PM

-13-
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CERTIFICATE OF SERVICE

I certify that oAy 20, 2003 e foregoing OPPOSER'S FIRST SET OF

DOCUMENT REQUESTS TO APPLICANT is being served by mailing a copy thereof by
first-class mail addressed to:

Carrie Webb Olson
EDWARDS & ANGELL LLP
301 Tresser Boulevard
Stamford, CT 06901

Elrzabeth B. Lavallee /
Christie, Parker & Hale, LLP
P.O. Box 7068

Pasadena, CA 91109-7068

EBL PAS538673.1-*-11/26/03 1:58 PM

16-
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

BIOGHURT BIOGRADE GMBH & CO. KG | Opposition No. 91157901
Opposer,

V.

GARDEN OF LIFE, INC.

Applicant.

OPPOSER'S FIRST SET OF INTERROGATORIES TO APPLICANT

PROPOUNDING PARTY: BIOGHURT BIOGRADE GmbH & CO. KG
RESPONDING PARTY: GARDEN OF LIFE, INC.
SET NUMBER: ONE

Opposer Bioghurt Biograde GmbH & Co. KG rcqucsts that Applicant Garden of Life,
Inc. answer each of the following interrogatories, separately and fully, in writing, under oath,
within thirty five (35) days after service hereof, pursuant to and in accordance with Rule 33 of

the Federal Rules of Procedure and Rule 2.120 of the Trademark Rules of Practice.

-17-
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INSTRUCTIONS AND DEFINITIONS

A. These interrogatories call for all information (including any information contained
in or on any document or writing as those terms are defined below) that is known or available to
Garden of Life, Inc. including all information in the possession of or available to Garden of Life,
Inc.'s attomeys, agents, or representatives, or any investigators or any other person acting on
behalf of Garden of Life, Inc. or under the direction or control of Garden of Life, Inc. or its
attorneys or agents.

B. If Garden of Life, Inc. cannot answer any interrogatory fully and completely after
exercising due diligence to make inquiry and secure the information necessary to the full extent
possible, specify the portion of such interrogatory to the full extent possible, specify the portion
of such interrogatory that Garden of Life, Inc. claims it is unable to answer fully and completely,
state the facts upon which Garden of Life, Inc. relies to support its contention that they are
unable to answer that interrogatory fully and completely, and state what knowledge, information
and belief that Garden of Life, Inc. has concerning the unanswered portion of each such
interrogatory.

C. "Garden of Life," "Opposer," "you," or "your" shall mean Garden of Life, Inc. and
any director, agent, employee, individual, division, subsidiary or entity acting for or on behalf of

Garden of Life, Inc.

-18-
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D. "BBG" or "Opposer" shall mean Bioghurt Biograde GmbH & Co. KB and any
entity acting for or on behalf of Bioghurt Biograde GmbH & Co. KB.
E. "Identify" with respect to:

(a) an individual, means to state his or her full name and present or last
known address, telephone number, and position or business affiliation;

(b) a corporation or partnership, means to state its full name, date of
organization, state of organization, and present or last known address and telephone number;

(c) a document, means to state the date, author, sender, recipient, type of
document (i.e., a letter, memorandum, book, etc.) or some other means of identifying it and its
present location or custodian and, in the case of a document within the possession, custody or
control of Applicant, and whether Applicant will make it available to Opposer for inspection
and/or copying. In the case of a document that was, but is no longer, in the possession, custody
or control of Applicant, state what disposition was made of the document, the reason for this
disposition and, if Applicant knows, the name and address of all persons now having possession,
custody or control of the document; and

(d) an oral or other communication means to state the date, the communicator,
the receiver of the communication, and the nature and substance of the communication.

F. The terms "person” and "persons” mean both natural persons and legal entities

(i.e., corporations or other business entities).
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G. References to any person, entity or party herein includes his, her, or its agents,
attorneys, employees, officers, directors or others acting on behalf of said person, entity or party,

H. The terms "writings", "recordings”, or "documents" as used herein are used in
their broadest sense and include, without limitation, the original and all non-identical copies
(including drafts and those with any notations) of all documents of the types designated in Rule
34(a) of the Federal Rules of Civil Procedure and all writings and recordings as those terms are
defined by Rule 1001 of the Federal Rules of Evidence, including, without in any respect
limiting the generality of the foregoing, all e-mail or electronically recorded messages.

L If Applicant withholds information responsive, in whole or in part, to any
interrogatory on the basis of privilege or immunity from discovery, please identify: (1) the
privilege or immunity asserted; (2) all documents or things which contain or refer to the
information; (3) all individuals having knowledge of the information; (4) the subject matter and
general nature of the information; and (5) all facts which support the assertion of the privilege or
immunity.

J. References to the terms "and" and "or" shall be interpreted in their broadest sense
and shall include both the disjunctive and the conjunctive.

K. "License" refers to any grant, acknowledgment, or permission, oral or written, of
the right to use a trademark.

L. The singular shall include the plural and the plural shall include the singular.

-20-
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M. “State" when used with a reference to a particular subject matter means to declare
and describe all facts that are known to you which refer or relate to that subject matter, to specify
each such event, occurrence or instance which refer or relate to that subject matter and to identify
all persons having knowledge of that subject matter.

N. "Refers or relates” or "referring or relating” means embodying, pertaining to,
concerning, constituting, compnsing, reflecting, discussing, mentioning or having any logical or
factual connection whatsoever with the subject matter in question.

0. "Oral and written communications" means any transmission of information by
one or more persons and/or between two or more persons by an means including but not limited
to, telephone conversations, letters, telegrams, teletypes, telexes, telecopies, fax, electronic mail
imessages, computer linkups, written memoranda, and face-to-face conversations.

P. The term "date” means the exact day, month and year, if ascertainable; if not
ascertainable, the closest approximation that can be made by means of relationship to other
events, locations or matters.

Q. The "PROBIOGURT Mark" shall mean the subject mark of United States
Trademark Application No. 76/427,340.

R. The "BIOGHURT Mark" shall mean the subject mark of United States Trademark
Registration No. 1,866,149,

S. The following requests are deemed to be continuing pursuant to Fed. R. Civ. P.

26(e) so that with respect to any requests herein, or part thereof, as to which Applicant, after

-5
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responding, discovers additional responsive information, Opposer requests that Applicant
produce such information within thirty (30) days after acquiring knowledge of such information
or advise Opposer in writing as to why such information cannot be produced within the specified
time period.

INTERROGATORIES

INTERROGATORY NO. 1:

With respect to the PROBIOGURT Mark, explain in detail how you conceived and
arrived at the selection of the mark, including the timing of the process, the alternatives
considered, and the factors used or considered in selecting the PROBIOGURT Mark.

INTERROGATORY NO. 2:

Identify all persons, including any outside consultants or agencies, who contributed in
any way to the origination, selection, and/or adoption of the PROBIOGURT Mark, and describe
in reasonable detail the contribution of each such person.

INTERROGATORY NO. 3:

State whether any trademark search or investigation has ever been conducted for the
PROBIOGURT Mark, and if so, state the name of the search or report, the person responsible for
conducting and preparing such survey or repert, and the results obtained.

INTERROGATORY NO. 4:

Identify with particularity each type of product or service Applicant has sold or intends to

sell under the PROBIOGURT Mark.
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INTERROGATORY NO. 5:

With respect to the products and services identified in response to Interrogatory No. 4,
provide the date of first use of the PROBIOGURT Mark anywhere, the date of first use in
commerce, and the factual basis for these dates.

INTERROGATORY NO. 6:

Identify the person(s) most knowledgeable about your use or proposed use of the
PROBIOGURT Mark, including use on or in connection with products, services, packaging
advertisements, and promotional materials.

INTERROGATORY NO. 7:

Identify the person(s) most knowledgeable about the products and services sold the
PROBIOGURT Mark, including their manufacture, packaging, marketing, advertising,
promotion, sale, distribution, and channels of trade.

INTERROGATORY NO. 8:

With respect to each product or service identified in response to Interrogatory No. 4,
describe the classes or types of customers to whom Applicant sells or intends to sell each product
or service, and describe the purposes for which such customers typically use or will use
Applicant's goods and services sold under the PROBIOGURT Mark.

INTERROGATORY NO. 9:

Identify each person who is or has ever been licensed or permitted by you to use the

PROBIOGURT Mark, and explain how you control the nature and quality of each such use.

-7-
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INTERROGATORY NO. 10:

Explain in reasonable detail how, and in which media, each Applicant product and
service is advertised and/or promoted in association with the PROBIOGURT Mark.

INTERROGATORY NO. 11

Have you ever received any complaint of any kind relating to any of your products or
services offered in association with the PROBIOGURT Mark from any person, including but not
limited to customers, vendors, distributors, sales representatives, or employees? If so, describe
in reasonable detail the circumstances relating to each such complaint, identify all persons
having knowledge of such complaint, and identify all documents relating to such complaint.

INTERROGATORY NOQO. 12:

State your sales, if any, in dollars per month or quarter, of each product or service offered
in association with the PROBIOGURT Mark in the United States.

INTERROGATORY NO. 13:

State the amount you have spent, if any, in dollars per month or quarter, on advertising
and promoting the goods and services associated with the PROBIOGURT Mark.
INTERROGATORY NO. 14:

Have you ever used any mark or name containing the phrase "probiogurt,” other than the
PROBIOGURT Mark? If so, identify each such mark or name, the products or services in

connection with which it is or was used, and the dates of such use.

24



Opposition No. 91157901

INTERROGATORY NO. 15:

Describe in reasonable detail each instance of actual or possible confusion you are aware
of between you and Opposer including but not limited to any instances where a person has asked
whether any of your products or services are sponsored, approved, affiliated, associated, or in
any way connected with Opposer or its products or services, or has otherwise indicated curiosity
as to any possible relationship. In your description, include at least the date of the instance, the
identity of the person(s) involved, how you became aware of the incident, and the identity of all
documents referring or relating to the incident.

INTERROGATORY NO. 16:

Describe in reasonable detail the date when, and the circumstances under which, you first
became aware of Opposer or the BIOGHURT Mark, and identify all persons invoived and all
documents relating to this initial awareness.

INTERROGATORY NO. 17:

Identify all grounds for and facts supporting Applicant's belief that Applicant’s use or
registration of the PROBIOGURT Mark will not be likely to cause confusion with Opposer’s use
or registration of the BIOGHURT Mark.

INTERROGATORY NO. 18:

If Applicant denies any allegation set forth in paragraph 1 of the Notice of Opposition,

state in reasonable detail all facts upon which your denial is based.

-25-
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INTERROGATORY NO. 19:

If Applicant denies any allegation set forth in paragraph 2 of the Notice of Opposition,
state in reasonable detail all facts upon which your denial is based.

INTERROGATORY NO. 20:

If Applicant denies any allegation set forth in paragraph 3 of the Notice of Opposition,
state in reasonable detail all facts upon which your denial is based.

INTERROGATORY NO. 21:

If Applicant denies any allegation set forth in paragraph 4 of the Notice of Opposition,
state in reasonable detail all facts upon which your denial is based.

INTERROGATORY NO. 22:

If Applicant denies any allegation set forth in paragraph 5 of the Notice of Opposition,

state in reasonable detail all facts upon which your denial is based.

INTERROGATORY NO. 23:

If Applicant denies any allegation set forth in paragraph 6 of the Notice of Opposition,

state in reasonable detail all facts upon which your denial is based.

INTERROGATORY NO. 24:

If Applicant denies any allegation set forth in paragraph 7 of the Notice of Opposition,

state in reasonable detail all facts upon which your denial is based.

-10-
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INTERROGATORY NO. 25:

If Applicant denies any allegation set forth in paragraph 8 of the Notice of Opposition,
state in reasonable detail all facts upon which your denial is based.

INTERROGATORY NO. 26:

If Applicant denies any allegation set forth in paragraph 9 of the Notice of Opposition,
state in reasonable detail all facts upon which your denial is based.

INTERROGATORY NO. 27:

Identify all witnesses you intend to present testimony from in this proceeding.

INTERROGATORY NO. 28:

Have any surveys, polls, or market research been conducted with respect to the
PROBIOGURT Mark, or the goods and/or services marketed in association with the
PROBIOGURT Mark? If so, state the name of the survey or report, the person responsible for
each such survey, poll, or market research, the date when each such survey, poll, or market
research was conducted, and describe the results of each such survey or poll.

INTERROGATORY NO. 29:

Have you ever made any objection of any kind relating to another person’s use or
registration of the PROBIOGURT Mark, or any other mark that includes a phonetically similar
term, or any other mark alleged by you to be confusingly similar to the PROBIOGURT Mark? If

so, describe in reasonable detail the circumstances relating to each such objection, identify all

-11-
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persons having knowledge of such objection, and identify all documents relating to such

objection.

INTERROGATORY NO. 30:

Have you ever received any objection of any kind relating to your use or registration of
the PROBIOGURT Mark, or any other mark that contains a phonetically similar term? If so,
describe in reasonable detail the circumstances relating to each such objection, identify all
persons having knowledge of such objection, and identify all documents relating to such
objection.

INTERROGATORY NO. 31:

Identify each of your predecessors-in-interest (if any) to the PROBIOGURT Mark, and
explain in reasonable detail the chain of title to the PROBIOGURT Mark, including the date of
each assignment or transfer of title.

INTERROGATORY NO. 32:

Identify all persons who had more than a clerical role and participated in any way in the

preparation of the answers to these Interrogatories or in any search for documents in connection

-12-
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with these Interrogatories or Opposer's First Request for Production of Documents, and state
specifically, with reference to interrogatory and document request number, the nature of the

participation of each such person.

Respectfully submitted,

CHRISTIE, PARKER & HALE, LLP

owe__\1 /26 /0 . WLI/2N

Gary J. Nelson

Attormeys for Opposer

P.O. Box 7068

Pasadena, California 91109-7068
626/795-9900

GIN/bbl

EBL PAS538639.1-*-11/26/03 11:35 AM
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CERTIFICATE OF SERVICE

[ certify that onvﬂmﬁ 24, 260 Dthe foregoing OPPOSER'S FIRST SET OF
INTERROGATORIES TO APPLICANT is being served by mailing a copy thereof by first-

class mail addressed to:

Carrie Webb Olson
EDWARDS & ANGELL LLP
301 Tresser Boulevard
Stamford, CT 06901

Eliz h B. Lavallee
Christie, Parker & Hale, IXLP
P.O. Box 7068

Pasadena, CA 91109-7068

EBL PAS538643.1-*-11/26/03 11:43 AM
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Three Stmford Plaza 301 Tresser Blvd.  Stamford, CT 06901 203.975.7505  fax 2039757180

Carrie Webb Olson
203.353.6837

RECEIVED {ﬁssois@ség.\igrsdi/\ngcll.com
January 15, 2004 JAN 1 7 2004

Chnstie, Parker & Male, LLP

Gary J. Nelson, Esq.
Christie, Parker & Hale, LLP
PO Box 7068

Pasadena, CA 91109-7068

Re:  Bioghurt Biograde Gmbh & Co. KG v. Garden of Life, Inc.
Trademark Opposition: BIOGHURT and Design vs. PROBIOGURT
Your Ref: 110.2*8/GIN/G44
Qur Ref: 49446/60322

Dear Mr. Nelson,

Further to our telephone conference on Wednesday, January 7, 2004, we are interested in
resolving the current dispute regarding the above trademarks.

As discussed, we recently began representation of Garden of Life in connection with its
trademark matters. During the course of investigating the claims asserted in your Notice of
Opposition, we discovered that the PROBIOGURT application does not cover the goods that are
actually being used in commerce by our client. As you know, the PROBIOGURT application,
Serial No. 76/427,340, covers "dietary supplements," in Class 5. However, Garden of Life does
not currently sell dietary supplements under the PROBIOGURT brand. Rather, the
PROBIOGURT mark is used with a yogurt product.

It is our understanding that your client's use of BIOGHURT and Design is limited to the goods
identified in the corresponding trademark application, namely, "bacteria cultures for use in the
food and beverage industries.” Our Internet research did not give us any indication (at least not
using the English language) of how Bioghurt Biograde is using its trademark. However, the
specimen submitted with the Statement of Use filed with the PTO indicates that these bacteria

cultures are sold through wholesale channels of trade to manufacturers of yogurt and related
goods.

On the other hand, the yogurt sold under the PROBIOGURT brand is sold through retail
channels to end consumers such as you and me. Since it is atypical for consumers to
manufacture their own yogurt and/or yogurt products at home, it is highly unlikely that the same
consumers would encounter the two marks within the same purchasing decision.

It is our position that the differences in the marks themselves, combined with the differences in
products and the different channels of trade in which the respective goods are offered, are such

231-
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Edwards ¢-Angell..-

Gary Nelson, Esq.
January 15, 2004
Page 2

that there is no reasonable likelihood of confusion in the marketplace. We believe that the two

marks can peacefully coexist in the marketplace — and on the Principal Register. We hope that
you and your client will agree.

In light of the above, we would propose that you file a Withdrawal of Opposition No. 91157901,
together with a Consented to Withdrawal of Trademark Application Serial No. 76/427,340 with
the TTAB, and we will simultaneously withdraw the application. Further, and in order to avoid
engaging in the adversarial process in the future regarding these two marks, we would like to
enter into a written agreement whereby Bioghurt Biograde will agree not to oppose the
PROBIOGURT application reciting use in conjunction with yogurt, once published.

We appreciate your willingness to explore settlement of this matter and look forward to hearing
back from you at your early opportunity.

Symgerely yours,

Carrie Webb O son@@M

cc: Garden of Life, Inc.
Barry Kramer, Esq.

-2- o _171902 1
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CERTIFICATE OF MAILING AND SERVICE

I certify that on March 1, 2004, the foregoing MOTION TO COMPEL RESPONSES
TO OPPOSER'S FIRST SET OF DOCUMENT REQUESTS AND OPPOSER'S FIRST
SET OF INTERROGATORIES is being deposited with the United States Postal Service by
first-class mail addressed to:

Commissioner for Trademarks
2900 Crystal Drive
Arlington, VA 22202-3514

It is further certified that on March 1, 2004, the foregoing MOTION TO COMPEL
RESPONSES TO OPPOSER'S FIRST SET OF DOCUMENT REQUESTS AND
OPPOSER'S FIRST SET OF INTERROGATORIES is being served by mailing a copy
thereof by first-class mail addressed to:

CARRIE WEBB OLSON
EDWARDS & ANGELL LLP
301 TRESSER BOULEVARD
STAMFORD, CT 06901

(QQEMW

Ellzabeth B. Lavallee
Christie, Parker & Hale, LLP
P.O. Box 7068

Pasadena, CA 91109-7068

EBL PAS552736.1-*-03/1/04 9:30 AM
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Docket No. 110.2*8/GJN/G44

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

BIOGHURT BIOGARDE GMBH & | Opposition No.: 91157901
CO. KG

MOTION FOR LEAVE TO AMEND NOTICE
Opposer, OF OPPOSITION

VS. T.M.: PROBIOGURT
SN.: 76-427,340
GARDEN OF LIFE, INC.

Applicant. R

03-03-2004

U Patent g, TMOTE/TM Mall ReptDe, #3p

Opposer Bioghurt Biogarde GmbH & Co. KG ("Bioghurt Biogarde") moves under
Rule 15 of the Federal Rules of Civil Procedure and 37 C.F.R. §2.116(a) for leave to file
its Amended Notice of Opposition attached as Exhibit B to the Nelson Decl.! The
Amendment to the Notice of Opposition is necessary because Opposer recently
discovered that Applicant fraudulently filed the above-identified use-based Application.

On January 7, 2004, counsel for Opposer participated in a telephone conference
with counsel for Applicant (See Nelson Decl., §2). During this conference, counsel for
Applicant indicated that the Applicant had filed a use-based United States Trademark
Application for the PROBIOGURT mark, Serial No. 76/427,340 for dietary food
supplements, when the Applicant was not in fact using the mark with these types of

goods (See Nelson Decl., 13; Exh. A, page 3, second full paragraph). Counsel for

1 All references to the "Nelson Decl.” are references to the Declaration of Gary J. Nelson Filed in
Support of the Motion for Leave to Amend Notice of Opposition.

- 1 -
CTD PAB552063.1-*-02/25/04 11:36 AM
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Applicant further indicated that the Applicant is not currently using its mark with
these same types of goods (See Nelson Decl., 13; Exh. A, page 3, second full paragraph).

In response to the discovery of this new information, Opposer now seeks to
amend 1ts Notice of Opposition to add a claim of Fraud on the Trademark Office. The
Applicant signed a Declaration attesting to the use of its mark in commerce (See
Nelson Decl., Exh. C, page 13). The Applicant also submitted a specimen allegedly
showing use of the mark on goods listed in the Application (See Nelson Decl., Exh. C,
page 14). However, the Applicant has admitted it is not using the PROBIOGURT
mark on the goods listed in the Application (See Nelson Decl., Exh. A, page 3, second
full paragraph). By falsely claiming it was using the PROBIOGURT mark on dietary
food supplements at the time it filed its use-based Application, the Applicant has
committed Fraud on the Trademark Office.

Rule 15(a) of the Federal Rules of Civil Procedure requires that leave to amend a
complaint "shall be freely granted when justice so requires". The United States
Trademark Trial and Appeal Board ("TTAB") has recognized that "amendments to
pleadings should be allowed with great liberality at any stage of the proceeding where
necessary to bring about a furtherance of justice unless it is shown that entry of the
amendment would violate settled law or be prejudicial to the rights of the parties.”
American Optical Corp. v. American Olean Tile Co., Inc., 168 USPQ 471, 473 (TTAB
1971).

Section 1051 (a)(1) of the Trademark Act provides in pertinent part that, "The
owner of a trademark used in commerce may request registration of its trademark on
the principal register..." (emphasis added). However, in the present case, the Applicant

1s attempting to register the mark PROBIOGURT in a use-based Application for goods

CHRISTIE PARKER & HALE 1L 2
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in International Class 005, when the PROBIOGURT mark is not and has not been
used with those goods. In this fashion it has attempted to deceive the Trademark
Office, and by allowing the mark to be published it has attempted to deceive the public
as well. Assuch, justice requires that Opposer be granted leave to plead the allegation
of Fraud by the Applicant on the Trademark Office in an Amended Notice of
Opposition, and to request an adjudication by the TTAB that Trademark Application
Serial No. 76/427,340 be declared dead and invalid as a result of Applicant's fraudulent
actions.

Because it is still early in the discovery period, entry of the proposed amendment
will not violate settled law or be prejudicial to the rights of either party. The proposed

Amended Notice of Opposition is attached to the Nelson Decl. as Exhibit B.
WHEREFORE, Opposer prays that leave to amend its Notice of Opposition be

granted and that the proposed Amended Notice of Opposition be deemed served and

filed upon grant of this motion

Respectfully submitted,

CHRISTIE, PARKER & HALE, LLP

’m\
DATED: February 27, 2004 By: }Z'd}\’} i(
bon

Gary J. Nel
Attorney for Opposer,
Bioghurt Biogarde GmbH & Co. KG

CIIRISTIE PARKER & 1IALE. LL » 3
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

BIOGHURT BIOGARDE GMBH & | Opposition No.: 91157901
CO. KG

Opposer, DECLARATION OF GARY J. NELSON
FILED IN SUPPORT OF THE MOTION FOR
V8. LEAVE TO AMEND NOTICE OF

OPPOSITION
GARDEN OF LIFE, INC.

T.M.: PROBIOGURT
Applicant. S.N.: 76-427,340

I, Gary J. Nelson, declare as follows:

1. I am a partner with the law firm of Christie, Parker & Hale, LLP, and
am the attorney handling the above-captioned opposition proceeding for Opposer
Bioghurt Biogarde GmbH & Co. KB ("Opposer" or "Bioghurt Biogarde").

2. On January 7, 2004, I participated in a telephone conference with
Carrie Olson, attorney for Garden of Life, Inc. ("Applicant” or "Garden of Life") and
one other attorney representing the Applicant.

3. During the January 7, 2004 telephone conference, Ms. Olson indicated
the Applicant had filed use-based United States Trademark Application Serial No.
76/427,340 for dietary food supplements at a time when the Applicant was not using
its PROBIOGURT mark for these type of goods. Ms. Olson further indicated that
Applicant was not currently using its PROBIOGURT mark for these same type of
goods. A true and correct copy of Ms. Olson's January 15, 2004 letter confirming
her statement is attached as Exhibit A.

4. Opposer's proposed Amended Notice of Opposition has been attached
as lixhibit B.



Opposition No. 91157901

5. A true and correct copy of the file history of United States Trademark
Application Serial No. 76/427,340 has been attached hereto as Exhibit C.

I declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct and that this declaration is executed
this 277 day of February, 2004, at Pasadena, California.

By: %&L /,,'Mﬁd\

Gary J. Nelsoh V

CTD PAS552180.1-*-02/26/04 5:44 PM
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Three Stamtord Plaza 301 Tresser Blvd.,  Siamford, CF 06901 2039757505 Jax 2039737180

Carrie Webb Olson
203,353.6837

RECENED {gsiis@:iég;::fz}\nge!l.com
January 15, 2004 JAN 1 7 2004

Chnstie, Parker & Male, LLP

Gary J. Nelson, Esq.
Christie, Parker & Hale, LLP
PO Box 7068

Pasadena, CA 91109-7068

Re:  Bioghurt Biograde Gmbh & Co. KG v. Garden of Life, Inc.
Trademark Opposition: BIOGHURT and Design vs. PROBIOGURT
Your Ref: 110.2*8/GIN/G44
Our Ref: 49446/60322

Dear Mr. Nelson,

Further to our telephone conference on Wednesday, January 7, 2004, we are interested in
resolving the current dispute regarding the above trademarks.

As discussed, we recently began representation of Garden of Life in connection with its
trademark matters. During the course of investigating the claims asserted in your Notice of
Opposition, we discovered that the PROBIOGURT application does not cover the goods that are
actually being used in commerce by our client. As you know, the PROBIOGURT application,
Serial No. 76/427,340, covers "dietary supplements," in Class 5. However, Garden of Life does
not currently sell dietary supplements under the PROBIOGURT brand. Rather, the
PROBIOGURT mark is used with a yogurt product.

It is our understanding that your client's use of BIOGHURT and Design is limited to the goods
identified in the corresponding trademark application, namely, "bacteria cultures for use in the
food and beverage industries." Our Internet research did not give us any indication (at least not
using the English language) of how Bioghurt Biograde is using its trademark. However, the
specimen submitted with the Statement of Use filed with the PTO indicates that these bacteria
cultures are sold through wholesale channels of trade to manufacturers of yogurt and related
goods.

On the other hand, the yogurt sold under the PROBIOGURT brand is sold through retail
channels to end consumers such as you and me. Since it is atypical for consumers to
manufacture their own yogurt and/or yogurt products at home, it is highly unlikely that the same-
consumers would encounter the two marks within the same purchasing decision.

It is our position that the differences in the marks themselves, combined with the differences in
products and the different channels of trade in which the respective goods are offered, are such

3.
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Gary Nelson, Esq.
January 15, 2004
Page 2

that there is no reasonable likelihood of confusion in the marketplace. We believe that the two
marks can peacefully coexist in the marketplace — and on the Principal Register. We hope that
you and your client will agree,

In light of the above, we would propose that you file a Withdrawal of Opposition No. 91157901,
together with a Consented to Withdrawal of Trademark Application Serial No. 76/427,340 with
the TTAB, and we will simultaneously withdraw the application. Further, and in order to avoid
engaging in the adversarial process in the future regarding these two marks, we would like to
enter into a written agreement whereby Bioghurt Biograde will agree not to oppose the
PROBIOGURT application reciting use in conjunction with yogurt, once published.

We appreciate your willingness to explore settlement of this matter and look forward to hearing
back from you at your early opportunity.

erely yours,

Carri€ Webb O so@(jﬂlm—\

cc: Garden of Life, Inc.
Barry Kramer, Esq.

-2- ~ o 171902 I
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TRADEMARK
Docket No. 110.2*8/GJIN/G44

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No. 76/427,340 of Garden of Life, Inc., filed June 27, 2002
for the mark PROBIOGURT in International Class 005, as published in the Trademark Official
Giazette on July 22, 2003,

Bioghurt Biograde GmbH & Co. KG
Opposition No. 91157901
Opposer,

V.

AMENDED NOTICE OF OPPOSITION

Garden of Life, Inc.

Applicant.

Bioghurt Biograde GmbH & Co. KG (*Opposer” or “Bioghurt™), a Federal Republic of
Germany corporation having a place of business at Lise-Meitner-Str. 34, 85354 Freising, Federal
Republic of Germany, believes that it will be damaged by registration of the mark shown in
Application Serial No. 76/427,340 in International Class 005 and hereby opposes its registration.

As grounds for opposition, Opposer alleges:

1. Applicant Garden of Life, Inc. (“Applicant” or “Garden”) seeks to register
PROBIOGURT as a trademark for DIETARY FOOD SUPPLEMENTS in International Class
005, filed on July 27 2002, claiming a date of first use of January 2002, as evidenced by the
publication of said mark in the Official Gazette on page TM 132 of the July 22, 2003 issue.

2. Applicant has committed fraud on the Trademark Office by filing a use-based
United States Trademark Application for the PROBIOGURT mark (Serial No. 76/427,340) for
dietary food supplements with the Trademark Office when the mark was not in use with goods in
the class specified in the application at the time of filing. The Applicant fraudulently signed a

Declaration attesting to the use of its mark in commerce with full knowledge that the subject

-1- O O

03-03-2004

U.S. Patent & TMOfC/TM Mall Rept Dt #39
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mark of the application was not being used in commerce with the goods listed in the application.

3. By assignment, Opposer is the owner of United States Reg. No. 1,866,149 for the
trademark BIOGHURT and design for BACTERIA CULTURES FOR USE IN THE FOOD
AND BEVERAGE INDUSTRIES, in International Class 001, issued on December 6, 1994.
This registration became incontestable on May 5, 2000, the date Opposer’s Section 8 and 13
Declarations were filed.

4. Opposer is in the business of manufacturing and distributing the types of goods
listed in its trademark registration described in paragraph 3 above. Opposer is in the business of
manufacturing and distributing goods related to dietary food supplements. Opposer has invested
a great deal of time, money and effort in promoting these goods under its BIOGHURT and
design trademark and is continuing to extensively promote these goods in association with this
mark.

5. As a result of the high quality of Opposer's goods and the extensive promotion,
sales, and public acceptance thereof, Opposer's goods have acquired an outstanding reputation
and the public now associates these goods with Opposer through association with Opposer's
BIOGHURT and design trademark.

6. Applicant’s designation PROBIOGURT is nearly identical to Opposer’s
BIOGHURT and design trademark, at least as to visual appearance, sound, commercial
impression and connotation.

7. The goods used with Opposer’s BIOGHURT and design trademark and the goods
used with Applicant’s PROBIOGURT designation are related and such use will result in a
likelihood of confusion between Opposer’s goods and Applicant’s goods, as to the source or
sponsorship of such goods.

8. The marketing and channels of trade of Opposer’s goods used in association with
Opposer’s BIOGHURT and design trademark and Applicant’s goods used with Applicant’s
PROBIOGURT designation are related and will result in a likelihood of confusion between
Opposer’s goods and Applicant’s goods, as to the source or sponsorship of such goods.

9. Opposer’s rights in its BIOGHURT and design trademark precede any rights

-
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Applicant may have in the designation PROBIOGURT, notwithstanding Applicant's fraudulently
claimed date of first use and actual filing date. Opposer’s date of first use and filing date for its
BIOGHURT and design trademark (i.e., March 21, 1955 and November 4, 1991, respectively)
precede Applicant’s fraudulently alleged date of first use and actual filing date (i.e., January
2002 and June 27, 2002, respectively) for its designation PROBIOGURT.

10. Registration and use of Applicant's designation PROBIOGURT is likely to cause
injury to Opposer's business reputation and to injure and impair Opposer's rights in its
BIOGHURT and design trademark by causing confusion, mistake, and/or deception as to the
respective rights of the parties, and as to the source or sponsorship of goods associated with these
trademarks.

WHEREFORE, Opposer requests an adjudication that this Opposition be sustained,
Application Serial No. 76/427,340 be found dead and invalid, and that Applicant’s designation
PROBIOGURT, in International Class 005 be refused registration.

Respectfully submitted,

CHRISTIE, PARKER & HALE, LLP

Date Fﬂﬁy"‘ﬂbay 27, 204 By )Z'AM’MG‘/\

Gary J. Nelson vV
Attorneys for Opposer

P.O. Box 7068

Pasadena, California 91109-7068
626/795-9900

(GJN/bbl
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Trademark

File History

S/N 76/427,340
"PROBIOGURT"

Prepared for:

Produced By:

‘Trisha Martin, Esquire

Christie, Parker & Hale, LLP
Suite 500

350 W. Colorado Boulevard
Pasadena, CA 91105
YOUR REF: G44:110.2-8

Prior Art Searches, Inc.

Crystal Towers (North), Ste. # 1

1600 S. Eads St.

Arlington, VA 22202

ph: 800-369-1422 local 703-521-6500
fx: 800-369-1424 local 703-521-6503
PAS REF: 04-19255

Prior Art Searches Inc. has
added this page to the file as
a cover sheet on February 18, 2004.

This page is not a part of the
original/official PTO file history..
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76427340

TRADEMARK APPLICATION SERIAL NO.

U.S. DEPARTMENT OF COMMERCE
PATENT AND TRADEMARK OFFICE
FEE RECORD SHEET

07/08/2002 SWILSON1 00000545 76427340
01 FC:361 325.00 op

-

PTO-1555
(5/87)
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TRADEMARK/SERVICEMARK APPLICATION
PRINCIPAL REGISTER (WITH DECLARATION)

MARK: PROBIOGURT

INTERNATIONAL CLASS: 005 Pharmaceuticals

TO THE ASSISTANT COMMISSIONER FOR TRADEMARKS:

APPLICANT: "TYPE QF APPLICANT:
Garden of Life, Inc. - F loridé/Corporation

1449 Jupiter Park Dr., 3

Suite 16 -

Palm Beach Gardens, FL 33458

GOODS/SERVICES:

Applicant requests registration of the mark shown in the attached drawing.in the U.S. Patent and Trademark Office on the
Principal Register established by the Trademark Act of 1946 for the following goods/services:

~-Dietary Food Supplements,’in Class 5-

O Applicant owns a similar, prior registration or application.
Prior Registration Number or Application Serial Number:

I j

BACIS FOR APPLICATION:

[X] Use in Commerce: Applicant is using the mark in commerce on or in connection with the above identified goods/services (12
U.5.C. 1051(a), as amended). One specimen showing the mark as used in commerce is submitted with this Application.

[] Intent to Use: Applicant has a bona ﬁd;a intention to use the mark in commerce on or in connection with the above
identified goods/services (15 U.S.C. 1051(b), as amended),

* Date of first use of the mark anywhere:
January 2002 005 Pharmaceuticals

* Date of first use of fhe mark in commerce which the U.S, may regulate:
January 2002 005 Pharmaceuticals

Copyright © 1993-2002 CC
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DESIGNATION OF DOMESTIC REPRESENTATIVE: —

If applicant is a foreign applicant, applicant designates the following as its domestic representative upon whom
notices or process affecting the mark may be served.

Corporate Creations Professional Association

941 Fourth Street #200
Miami Beach, FL. 33139

POWER OF ATTORNEY:

Applicant appoints Stephen T. Samuel to act as principal attorney, with full power of substitution, association and
revocation, to appoint associate attorneys from any firm, to prosecute and register the mark pursuant to this Application, to
transact all business in the United States Patent and Trademark Office in connection with this Application, and to receive
the certificate of registration. Please address all correspondence to:

Stephen T. Samuel, Esquire } Telephone (305) §72-0686
Corporate Creations Professional Association

941 Fourth Street #200

Miami Beach, FL 33139

DECLARATION:

The undersigned declares:

« I am authorized Yo execute this declaration on behalf of applicant;

» I believe applicant to be the owné/rof the mark sought to be reg1stered or, if the Application is filed under 15 U.S.C.
1051(b), 1 believe applicant is entitled to use the mark in commerce;

* To the best of my knowledge and belief, no other person, firm, corporation or association has the right to use the mark
in commerce, either in the identical form or in such near resemblance as to be likely, when used on or in connection with
the goods/services of such other persons, to cause confusion, mistake or deception;

» All statements made of my own knowledge are tii€, and all statements made on information and belief I believe to be
true; and

» I made these statements with knowledge that willful false statements are punishable by fine or lmpnsonmcnt or both
under 18 IMSC. 1001 and that such willful false statements may jeopardize the validity of the Application or any
registration resulting from the Application.

Garden of Life, Inc. ~ -
Sgﬁature

Print Name: Jordan S. Rubin
Print Title: Founder/CEO

Date: S-§-02 \'/

Copyright © 1993-2002 CC
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Corporate Creations

Professional Association

941 Fourth Street #200
Miami Beach FL, 33139

Assistant Commissioner for Trademarks
Box Trademark Application

2900 Crystal Drive

ARLINGTON, VA 22202-3513

TRADEMARXK: PROBIOGURT
Class: 005 Pharmaceuticals

Corporate Creations Professional Association
Tel (305) 672-0686
Fax (305) 672-9110

June 25, 2002

Enclosed is a check in the amount of $325 and the complete and signed application

to register the above referenced mark.

CERTIFICATE OF MAILING BY "EXPRESS MAIL"

"Express Mail" mailing label number: EL846952248US

I certify that this correspondence is being deposited with the U.S. Postal Service as "Express Mail Post

Office to Addressee" in an envelope to Assistant

Arlington, VA 22202, on Tuesday, June 25, 2002

i

Stephen T. Samuel, Esquire :

Commissioner for Trademarks, 2900 Crystal Drive,

-15-




**% User: tfletcher *¥*¥%  Serial Number: 76069761 *** 9/26/02 3:13:59 PM **

[Typed Drawing]
Mark

BIOGURT

Pseudo Mark
BIC GURT

Goods and Services

IC 005. Us 006 018 044 046 051 052. G & S: NUTRITIONAL SUPPLEMENTS.
FIRST USE: 20000301. FIRST USE IN COMMERCE: 20000301

Mark Drawing Code
{1} TYPED DRAWING

Serial Number
76069761

Filing Date
: June 14, 2000

Publication for Opposition Date
March 5, 2002

Owner Name and Address

(APPLICANT) GROW CCMPANY, INC, CORPORATION NEW JERSEY 195 Kenneth Street
Hackensack NEW JERSEY 07601

Type of Mark
TRADEMARK

Register
PRINCIPAL

Live Dead Indicator
LIVE

Atteorney of Record
Myron Amer

:3};*'Search: 6 *** Document Number: 2 **+*
REI -16-



UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: 76/427340

APPLICANT: Garden of Life, Inc. SEp 3 0 2000
CORRESPONDENT ADDRESS: RETURN ADDRESS:
STEPHBEN T. SAMUEL Commissioner fpr Trademarks
CORPORATE CREATIONS PROFESSIONAL ASSOCIA 2900 Crystal Drive
941 FOURTH STREET #200 Arlington, VA 22202-3313
- MIAMI BEACH, FL 33139 ecom115@uspto.gov

If no fees are enclosed, the address should
include the words "Box Responses - No Fee

MARK: PROBIOGURT
CORRESPONDENT’S REFERENCE/DOCKET NO: N/A Please provide in all correspondence:
1. Filing date, serial number, mark and
CORRESPONDENT EMAIL ADDRESS: applicant's name.
: N/A 2. Date of this Office Action.

3. Examining Attorney's name and
Law Office number.

4. Your telephone number and e-mail
address.

RE: Serial Wumber 76/427340

NOTICE OF SUSPENSION

The examining attorney has searched the Office records and has found no similar registeréd mark which would
bar registration under Trademark Act Section 2(d), 15 U.S.C. Section 1052(d). TMEP section 704.02.

Action on this application is suspended pending the disposition of Application Serial No(s). 76/069761

Since applicant's effective filing date is subsequent to the effective filing date of the above-identified
application(s), the latter, if and when it registers, may be cited against this application. See 37 C.F.R. §2.83. A
copy of information relevant to this pending application(s) is attached. The applicant may request that the
application be removed from suspension by presenting arguments related to the potential conflict between the
relevant applications or other arguments related to the ground for suspension. The applicant's election to
present or not to present arguments at this time will not affect the applicant's right to present arguments later.

Tracy E” Fletcher
Examining Attorney

Law Office 115

Phone: (703) 308-9115 ext. 205
Facsimile: (703) 872-9875

-17-




TRAT"“MA,R'I(EXAMINATION WORKSBTET

O AMENDMENT STAGE PUBLICATION/REGISTRATION STAGE

Name:_Nina Vilaychith__

E‘%CHANG
L.O.___115__ Date 20 7/

Serial No. 74/75/1678

LR SO

| INSTRUCTIONS: Place a check mark in the appropriate column and/or box to indicate which data elements have been amended/coded.
Legal Instrument Examiner (LIE) '
Amended Data Element
Class Data 0 Prime/International Class O Goods and Services
O First Use Date [0 First Use in Commerce Date
O In Another Form O Certification
0O 1b
Mark Data O Word Mark 0 Pseudo Mark
(J Mark Drawing Code [J Design Search Code
O Scan Sub Drawing
Misc. Mark Data [ Mark Description 1 Disclaimer
' U Lining/Stippling O Name/Portrait/Consent
O Translation
Section 2(f) [ Section 2(f) Entire Mark
O Section 2(f) Limitation Statement [0 Section 2(f) in Part
_ 0O Amended Register 0 Amended Register Date
Foreign Reg. Data O Foreign Country O 44(d)
O Foreign Application Number 1 Foreign Application Filing Date
O Foreign Registration Number ~ L Foreign Registration Date
O Foreign Registration Expiration Date O Foreign Renewal Reg. Number
O Foreign Reg. Renewal Expiration Date [0 Foreign Renewal Reg. Date
Owner Data 0 Owner Name O DBA/AKA/TA
. O Address 1 O Address2
O City O State
O Zip Code
0 Citizenship O Entity
O Entity Statement O Composed of
O Assignment(s)/Name Change
Amd/Corr Restr. [] Concurrent Use
Prior U.S. Reg. L] Prior Registration
Correspondence O Attorney O Domestic Representative
[0 Attorney Docket Number
1 Correspondence Firm Name/Address
[ certify that all corrections have been entered in accordance with text editing guidelines.
Nina Vilaychith .
LIE DATE 3‘%0%13
Other:

F WY




Notice of
Publication

Prior Art Searches Inc.
has added this page to the file as
a bookmark.

This page is not a part of the
original/official PTO file history.

PAS
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\ UNITED STATES '

B PATENTAND
* 2 s TRADEMARK OFFICE

Carmmissioner for Trademarks

2900 Crystal Drive

Jul 2, 2003 Arlington, VA 22202-3513

NOTICE OF PUBLICATION UNDER 12(a)

1. Serial No.: 2. Mark:
76/427,340 PROBIOGURT
3. International Classies):
5
4. Publication Date: _ 5. Applicant:
Jul 22, 2003 Garden of Life, Inc.

The mark of the application identified appears to be entitled to registration. The
mark will, in accordance with Section 12(a} of the Tradeamark Act of 1946, as
amended, be published in the Official Gazette on the date indicated above for the
purposs of opposition by any person who believes he will be damaged by the
registration of the mark. If no opposition is filed within the time specified by
Section 13{a} of the Statute or by rules 2.101 or 2.102 of the Trademark Rules,

the. Commissioner of Patents and Trademarks may issue a certificate of
registration.

Copies of the trademark portion of the Official Gazette containing the publication
of the mark may be obtained from:

The Superintendent of Documents
U.S. Government Printing Office
PO Box 371964

Pittshurgh, PA 15250-7954
Phone: (202)512-1800

By direction of the Commissioner.

PCE10A {REV 10/2002)

WWwW,uspto.goy
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06-27-2002 ' Drawing Page
) LL8. Patent & TMO#c/TM Mailt Rzpt Dt #31
~ APPLICANT:
Garden of Life, Inc.

1449 Jupiter Park Dr.
Suite 16
Palm Beach Gardens, FL 33458

TYPE OF APPLICANT:

Florida Corporation

Checked if applicable.

[CJ DISCLAIMER. No claim is made to the exclusive right to use the following apart from the mark as shown:

O STIPPLING/SHADING/LINING. The stippling/shading/lining is a design feature of the mark and is not

intended to indicate color.

0 TRANSLATION:

Foreign Language Words:

English Translation:

PROBIOGURT

u.8. MOt

i
Copyright © 1993-2002 CC ' - 7642 7340
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**% Jger: tfletcher
Total Dead
Marks Marks

38 15
74507 N/R
9610 N/A
528 N/A
269 125

3 1
1008234 N/A
154150 N/A
145 0
27475 N/A
5201 N/A
6321 N/A
2208 N/A
1171 N/A
76249 N/A
83461 N/A
542 0
2152 N/A
1148 N/A
1131 N/A
68298 N/A
24960 N/A
4503 N/A

23

* %k

Live Live Status/
Viewed Viewed Search

Docs Images Duration
23 3 0:02
0 0 0:01
0 0 0:01
0 0 0:01
144 39 0:01
2 0 0:01
0 0 0:04
a Q 0:04
145 56 0:06
0 0 0:02
0 0 0:01
0 0 0:01
0 0 0:01
0 0 0:06
0 0 T/0:06
0 0 0:05
542 124 0:01
0 o 0:01
0 0 0:06
0 0 0:01
0 0 0:01
0 0 0:02
0 0 0:01

Search

"garden of life"[on]
*pro* [bi, ti]

*bio* (bi, ti]

*gurt* [bi, ti]

2 and (3 4)

3 and 4

"005" [cc]

"005"[ic] or a[ic] or blic] or
"200" [ic]

4 not dead[1ld]

2 and 7

2 and 8

3 and 7

3 and 8

13 not dead[ld])

supplement${gs] or'diets[gs] ar
vitamin${gs] ormineral${gslor
herbS$[gs] or meal$igslor
nutrs${gs]

supplement${gs] or diet$[gs] or
vitamin$[gs) ormineral$(gs]or
herbS[gs] or mealS[gs]or

nutrs [(gs]

14 and (15 16)

11 and {15 16)

18 not dead[ld]

19 not (17 9 6 5)

pro*[bi, ti]

21 and 7

21 and 8

-22-



24 1962 N/A 0 0 0:02 23 and -(15 16)

25 1054 N/A u 0 0:07 24 not dead{ld]
26 1017 0 1017 183 0:01 25 not (17 9 6 5)
27 9693 N/A 0 0 0:03 *b{"iy"lo*[bi, ti]
28 1281 N/A 0 0 0:02 *g{virt*([bi,ti)
29 279 N/A 0 0 0:01 2 and (27 28)

30 3 1 2 0 0:01 27 and 28

31 150 0 150 41 0:06 29 not deadfld]}

Session started 9/26/02 3:13:00 BPM
Session finished 9/26/02 3:47:05 PM

Total search duration 1 minutes 19 seconds
Session duration 34 minutes 5 seconds
Default NEAR limit= 1 ADJ limit= 1

Note: The "T" in the Status signifies that truncation occurred during that searc

23
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TRADEMARK
Docket No. 110.2*8/GIN/G44

IN THE UNITED STATES PATENT AND TRAlDEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No. 76/427,340 of Garden of Life, Inc., filed June 27, 2002
for the mark PROBIOGURT in International Class 005, as published in the Trademark Official
Gazette on July 22, 2003.

Bioghurt Biograde GmbH & Co. KG

Opposition No. 167’ QO,

Opposer,

NOTICE OF OPPOSITION
Garden of Life, Inc. . A

. .07-2003
Applicant. 08 S

u,s.Fl"’“‘

Bioghurt Biograde GmbH & Co. KG (“Opposer” or “Bioghurt™), a Federal Republic of
Germany corporation having a place of business at Lise-Meitner-Str. 34, 85354 Freising, Federal
Republic of Germany, believes that it will be damaged by registration of the mark shown in

‘ Application Serial No. 76/427,340 in International Class 005 and hereby opposes its regislratioﬁ.

As grounds for opposition, Opposer alleges:

1. Applicant Garden of Life, Inc. (“Applicant” or “Garden") seeks to register
PROBIOGURT as a trademark for DIETARY FOOD SUPPLEMENTS in International Class
005, filed on July 27 2002, claiming a date of first use of January 2002, as evidenced by the
publication of said mark in the Official Gazette on page TM 132 of the July 22, 2003 issue.

2, By assignment, Opposer is the owner of United States Reg. No. 1,866,149 for the
trademark BIOGHURT and design for BACTERIA CULTURES FOR USE IN THE FOOD
AND BEVERAGE INDUSTRIES, in International Class 001, issued on December 6, 1994

(Exhibit A). This registration became incontestable on May 5, 2000, the date Opposer’s Section
8 and 15 Declarations were filed.

|- 0971072003 TENITH 00000143 76427340 -1-

300.00 0P

25




S Docket No. 110.2*8/GIN/G44

3. Opposer is in the business of manufacturing and distributing the types of goods
listed in its trademark registration described in paragraph 2 above. Opposer is in the business of
manufacturing and distributing goods related to dietary food supplements. Opposer has invested
a great deal of time, money and effort in promoting these goods under its BIOGHURT and

design trademark and is continuing to extensively promote these goods in association with this

mark.

4, As a result of the high quality of Opposer's goods and the extensive promotion,
sales, and public acceptance thereof, Opposer's goods have acquired an outstanding reputation
and the public now associates these goods with Opposer through association with Opposer's
BIOGHURT and design trademark.

5. ‘Applicani's designation PROBIOGURT is nearly identical to Opposer’s
BIOGHURT and design trademark, at least as to visual appearance, sound, commercial
impression and connotation.

6. The goods used with Opposer's BIOGHURT and design trademark and the goods
used with Applicant’s PROBIOGURT designation are related and such use will result in a
likelihood of confusion between Opposer's goods and Applicant’s goods, as to the source or
sponsorship of such goods.

7. The marketing and channels of trade of Opposer’s goods used in association with
Opposer’s BIOGHURT and design trademark and Applicant’s goods used with Applicant’s
PROBIOGURT designation are related and will result in a likelihood of confusion between
Cpposer's goods and Applicant’s goods, as to the source or sponsorship of such goods.

8. Opposer’s rights in its BIOGHURT and design trademark precede any rights
Applicant may have in the designation PROBIOGURT. Opposer’s date of first use and filing
date for its BIOGHURT and design trademark (i.e., March 21, 1955 and November 4, 1991,
respectively) precede Applicant’s alleged date of first use and filing date (i.e., January 2002 and
Tune 27, 2002, respectively) for its designation PROBIOGURT.

9. Registration and use of Applicant's dcsign‘ation PROBIOGURT is likely to cause

injury to Opposer’s business reputation and to injure and impair Opposer's rights in its

2.
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respective rights of the parties, and as to the source or sponsorship of goods associated with these
trademarks. '
WHEREFORE, Opposer prays that this Opposition be sustained, Application Serial No.

76/427,340 be rejected, and that Applicant’s designation PROBIOGURT, in International Class
005 be refused registration.

Respectfully submitted,

CHRISTIE, PARKER & HALE, LLP

Date allg,{k@t' ;)0,. J003 By ./deﬂv_ J-MAM/\

GaryJ.Nelson { V
Attorneys for Opposer
P.O. Box 7068

Pasadena, California 91109-7068
626/795-9900

(GIN/bbl
Enclosures:  Notice of Opposition and

Exhibit A (in duplicate)
EBL PAS522056.1-*-08/20/03 8:54 AM
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United States Patent and Trademark Office

Reg. No. 1,866,149
Registered Dec. 6, 1994

. | TRADEMARK
PRINCIPAL REGISTER

@jzzﬁ’

SANOF1 BIO-INDUSTRIES GMBH (FED REFP
GERMANY CORPORATION) :
KANZLERSTRASSE 6

4000 DUSSELDORF 30, FED REP GERMANY

FOR: BACTERIA CULTURES FOR USE IN
THE FOOD AND BEVERAGE INDUSTRIES, IN
CLASS 1 (U.S. CLS. 6 AND 46).

FIRST USE 3-21-1955; IN COMMERCE

3-11-1992,
OWNER OF U.S. REG. NO. 1,408, 168,

SN 74-218,296, FILED 11-4-1991,

ESTHER A. BORSUK, EXAMINING ATTOR-

NEY

28-




Docket No, 110.2*8/GIN/G44

E CERTIFICATE OF MAILING AND SERVICE

I certify that on August 20, 2003, the foregoing NOTICE OF OPPOSITION is being
deposited with the United States Postal Service by first-class mail addressed to:
Commissioner for Trademarks

2900 Crystal Drive
Arlington, VA 22202-3514

By

th'B. Lavéllee
Christie, Parker & Hale, LLP
P.O. Box 7068

Pasadena, CA 91109-7068
EBL PAS522059.1-*-08/2003 8:58 AM

-29_




ey €32 TRADEMARK
o N Docket No. 110.2*8/GIN/G44
A IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
g NOTICE OF OPPOSITION TRANSMITTAL

I hereby certify that this correspondence is being deposited with the U.S. Postal Service as first
class mail in an envelope addressed to Commissioger for Trademarks, 2900 Crysial Drive,
Arlington, VA 22202-3514 on August 20, 200

Commissioner for Trademarks August 20, 2003
2900 Crystal Drive
Arlington, Virginia 22202-3514

Commissioner:

Enclosed for filing are the following:

L. Notice of Opposition (original and copy) filed by Bioghurt Biograde GmbH & Co. KG
refating to the following registration application;

Te—
Mark . PROBIOGURT e
Serial No. : 76/427.340

Filed : June 27, 2002 08-27.2003

Class(es) : 005 U. Pawnt & TMOmRy/TY Mai} Repy
Applicant : Garden of Life, Inc. P

2, Our check for $300.00 for the opposition filing fee.

The Commissioner is authorized upon filing or during prosecution of this opposition to charge
any additional fees which may be required or credit any overpayment of fees to Deposit Account

No. 03-1728. Please show our docket number with any Deposit Account transaction. A copy of
this letter is enclosed.

Please address all correspondence to Gary J. Nelson at CHRISTIE, PARKER & HALE, LLP,
P.O. Box 7068, Pasadena, California 91109-7068. ‘

Respectfully submitted,

CHRISTIE, PARKER & HALE, LLP

Gary J. Nelson

626/795-9900

GIN/bbl

EBL PAS522061.1-*-08/20/03 9:07 AM
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UNITED STATES DEPARTMENT OF
COMMERCE

Patent and Trademark Office
Trademark Trial and Appeal Board
2900 Crystal Drive

Arlington, Virginia 22202-3513

Mailed: September 29, 2003

Opposition No 91157901
Serial No. 76427340

Stephen Samuel
Corporate Creations P.A.
6001 W. Parmer Lane, Suite 370-157
Austin, TX 78727
BIOGHURT BIOGRADE GMBH & CO. KG

V.

Garden of Life, Inc.

GARY J. NELSON
Christie, Parker & Hale
P.O. Box 7068

Pasadena, CA 91109-7068

" LATRICIA HARRISON, LEGAL ASSISTANT:

A notice of opposition to the registration sought in the
above-identified application has been filed. A copy of the
notice is attached.

ANSWER IS DUE FORTY DAYS after the mailing date hereof.
(See Patent and Trademark Rule 1.7 for expiration date
falling on Saturday, Sunday or a holiday).

Proceedings will be conducted in accordance with the
Trademark Rules of Practice, set forth in Title 37, part 2,
of the Code of Federal Regulations. The parties are
reminded of the recent amendments to the Trademark Rules
that became effective October 9, 1998. See Notice of Firal
Rulemaking published in the Official Gazette on September
29, 1998 at 1214 TMOG 145. Slight corrections to the
rules, resulting in a correction notice, were published in

31-



the Official Gazette on October 20, 1998 at 1215 TMOG 64.
A copy of the recent amendments to the Trademark Rules, as
well as the Trademark Trial and Appeal Board Manual of
Procedure (TBMP), is available at‘http://www.uspto.gov.

Discovery and testimony periods are set as follows:

Discovery period to open: October 19, 2003

Ciscovery period to close: April 16, 2004

30-day testimony period for party
in position of plaintiff to close: July 15, 2004

30-day testimony period for party
in position of defendant to close: September 13, 2004

15-day rebuttal testimony period
for plaintiff to close: October 28, 2004

A party must serve on the adverse party a copy of the
transcript of any testimony taken during the party's
Lestimony period, together with copies of documentary
exhibits, within 30 days after completion of the taking of
such testimony. See Trademark Rule 2.125.

Briefs shall be filed in accordance with Trademark Rule
2.128(a) and (b). An oral hearing will be set only upon
request filed as provided by Trademark Rule 2.129.

NOTE: The Board allows parties to utilize telephone
conferences to discuss or resolve many interlocutory
matters that arise in inter partes cases. See the Official
Gazette notice titled "“Permanent Expansion of Telephone
Conferencing on Interlocutory Matters in Inter Partes Cases
Before the Trademark Trial and Appeal Board,” 1235 TMOG 68
(June 20, 2000). A hard copy of the Official Gazette
~containing this notice is available for a fee from the
Superintendent of Documents, U.S. Government Printing
Office, Washington, D.C. 20402 (Telephone (202) 512-1800) .
The notice is also available at http://www.uspto.gov.
Interlocutory matters which the Board agrees to discuss or
decide by phone conference may be decided adversely to any
party which fails to participate.

-32-



If the parties to this proceeding are also parties to other
Board proceedings involving related marks or, during the
pendency of this proceeding, they become parties to such
proceedings, they should notify the Board immediately, so
that the Board can consider consolidation of proceedings.
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Docket No. 110.2*8/GIN/G44

CERTIFICATE OF MAILING AND SERVICE

I certify that on March 1, 2004, the foregoing MOTION FOR LEAVE TO AMEND
NOTICE OF OPPOSITION is being deposited with the United States Postal Service by
first-class mail addressed to:

Commissioner for Trademarks
2900 Crystal Drive
Arlington, VA 22202-3514

It is further certified that on March 1, 2004, the foregoing MOTION FOR LEAVE TO
AMEND NOTICE OF OPPOSITION is being served by mailing a copy thereof by first-class
mail addressed to:

CARRIE WEBB OLSON
EDWARDS & ANGELL LLP
30! TRESSER BOULEVARD
STAMFORD, CT 06901

(G Qﬂ&utﬁ/(/(//(,)

E]1zabeth B. Lavallee
Christie, Parker & Hale, LL.P
P.O. Box 7068

Pasadena, CA 91109-7068
EBL PAS552735.1-*-03/1/04 9:48 AM




