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TRADEMARK
Docket No. 110.2*8/GIN/G44

e IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
i BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No. 76/427,340 of Garden of Life, Inc., filed June 27, 2002
for the mark PROBIOGURT in International Class 005, as published in the Trademark Official
Gazette on July 22, 2003.
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Bioghurt Biograde GmbH & Co. KG 1

Opposition No.
Opposer,
- NOTICE OF OPPOSITION
Garden of Life, Inc. \\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\“\\\“\“\\\\\“\
Applicant. 08-27-2003 .
us. pawntd TMOfc/TM Mail Ropt ™™

Bioghurt Biograde GmbH & Co. KG (“Opposer” or “Bioghurt”), a Federal Republic of
Germany corporation having a place of business at Lise-Meitner-Str. 34, 85354 Freising, Federal
Republic of Germany, believes that it will be damaged by registration of the mark shown in
Application Serial No. 76/427,340 in International Class 005 and hereby opposes its registration.

As grounds for opposition, Opposer alleges:

1. Applicant Garden of Life, Inc. (“Applicant” or “Garden”) seeks to register
PROBIOGURT as a trademark for DIETARY FOOD SUPPLEMENTS in International Class
005, filed on July 27 2002, claiming a date of first use of January 2002, as evidenced by the
publication of said mark in the Official Gazette on page TM 132 of the July 22, 2003 issue.

2. By assignment, Opposer is the owner of United States Reg. No. 1,866,149 for the
trademark BIOGHURT and design for BACTERIA CULTURES FOR USE IN THE FOOD
AND BEVERAGE INDUSTRIES, in International Class 001, issued on December 6, 1994
(Exhibit A). This registration became incontestable on May 5, 2000, the date Opposer’s Section

8 and 15 Declarations were filed.
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3. Opposer is in the business of manufacturing and distributing the types of goods
listed in its trademark registration described in paragraph 2 above. Opposer is in the business of
manufacturing and distributing goods related to dietary food supplements. Opposer has invested
a great deal of time, money and effort in promoting these goods under its BIOGHURT and
design trademark and is continuing to extensively promote these goods in association with this
mark.

4. As a result of the high quality of Opposer's goods and the extensive promotion,
sales, and public acceptance thereof, Opposer's goods have acquired an outstanding reputation
and the public now associates these goods with Opposer through association with Opposer's
BIOGHURT and design trademark.

5. Applicant’s designation PROBIOGURT is nearly identical to Opposer’s
BIOGHURT and design trademark, at least as to visual appearance, sound, commercial
impression and connotation.

6. The goods used with Opposer’s BIOGHURT and design trademark and the goods
used with Applicant’s PROBIOGURT designation are related and such use will result in a
likelihood of confusion between Opposer’s goods and Applicant’s goods, as to the source or
sponsorship of such goods.

7. The marketing and channels of trade of Opposer’s goods used in association with
Opposer’s BIOGHURT and design trademark and Applicant’s goods used with Applicant’s
PROBIOGURT designation are related and will result in a likelihood of confusion between
Opposer’s goods and Applicant’s goods, as to the source or sponsorship of such goods.

8. Opposer’s rights in its BIOGHURT and design trademark precede any rights
Applicant may have in the designation PROBIOGURT. Opposer’s date of first use and filing
date for its BIOGHURT and design trademark (i.e., March 21, 1955 and November 4, 1991,
respectively) precede Applicant’s alleged date of first use and filing date (i.e., January 2002 and
June 27, 2002, respectively) for its designation PROBIOGURT.

9. Registration and use of Applicant's designation PROBIOGURT is likely to cause

injury to Opposer's business reputation and to injure and impair Opposer's rights in its
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.‘:-’Z".:-BIOGHURT and design trademark by causing confusion, mistake, and/or deception as to the
respective rights of the parties, and as to the source or sponsorship of goods associated with these
trademarks.

WHEREFORE, Opposer prays that this Opposition be sustained, Application Serial No.
76/427,340 be rejected, and that Applicant’s designation PROBIOGURT, in International Class

005 be refused registration.

Respectfully submitted,

CHRISTIE, PARKER & HALE, LLP

Date W QDI, A003 By ‘deAM_ _[' WU/\

Gary J. Nelson { VvV
Attorneys for Opposer

P.O. Box 7068

Pasadena, California 91109-7068
626/795-9900

GJN/bbl
Enclosures:  Notice of Opposition and

Exhibit A (in duplicate)
EBL PAS522056.1-*-08/20/03 8:54 AM



Int. Cl.: 1
Prior U.S. Cls.: 6 and 46
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United States Patent and Trademark Office Registered Dec. 6, 1994

Reg. No. 1,866,149

SANOFI BIO-INDUSTRIES GMBH (FED REP
GERMANY CORPORATION) :

KANZLERSTRASSE 6

4000 DUSSELDORF 30, FED REP GERMANY

FOR: BACTERIA CULTURES FOR USE IN

THE FOOD AND BEVERAGE INDUSTRIES, IN
CLASS 1 (U.S. CLS. 6 AND 46).

TRADEMARK
PRINCIPAL REGISTER

BiogAnrr

FIRST USE 3-21-1955; IN COMMERCE
3-11-1992.
OWNER OF U.S. REG. NO. 1,408,168.

SN 74-218,296, FILED 11-4-1991.

ESTHER A. BORSUK, EXAMINING ATTOR-
NEY
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2y CERTIFICATE OF MAILING AND SERVICE

I certify that on August 20, 2003, the foregoing NOTICE OF OPPOSITION is being
deposited with the United States Postal Service by first-class mail addressed to:

Commissioner for Trademarks
2900 Crystal Drive
Arlington, VA 22202-3514

By
th'B. Lavallee
Christie, Parker & Hale, LLP
P.O. Box 7068

Pasadena, CA 91109-7068
EBL PAS522059.1-*-08/20/03 8:58 AM
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
NOTICE OF OPPOSITION TRANSMITTAL

I hereby certify that this correspondence is being deposited with the U.S. Postal Service as first
class mail in an envelope addressed to Commissioper for Trademarks, 2900 Crystal Drive,
Arlington, VA 22202-3514 on August 20, 20§

C 0l

Commissioner for Trademarks August 20, 2003
2900 Crystal Drive
Arlington, Virginia 22202-3514

Commissioner:
Enclosed for filing are the following:

1. Notice of Opposition (original and copy) filed by Bioghurt Biograde GmbH & Co. KG

relating to the following registration application:
/\~-__

Mark : PROBIOGURT Immnmunmuunummlmlmmmm
Serial No. : 76/427,340

Filed : June 27, 2002 08-27-2003
Class(es) : 005 U.S. Patent & TMOte/TM Mail g
Applicant  : Garden of Life, Inc. prorm

2. Our check for $300.00 for the opposition filing fee.

The Commissioner is authorized upon filing or during prosecution of this opposition to charge
any additional fees which may be required or credit any overpayment of fees to Deposit Account
No. 03-1728. Please show our docket number with any Deposit Account transaction. A copy of
this letter is enclosed.

Please address all correspondence to Gary J. Nelson at CHRISTIE, PARKER & HALE, LLP,
P.O. Box 7068, Pasadena, California 91109-7068.

Respectfully submitted,
CHRISTIE, PARKER & HALE, LLP

m,wﬁw

Gary J. Nelson'
626/795-9900

GJN/bbl

EBL PAS522061.1-*-08/20/03 9:07 AM (



