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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

in re Application Serial No. 7639,811 A

Published in the Official Gazette on May 6, 2003
08-01-2004

U.S. Pawent & TMOfe/TM Mail Rept D w22 _

VARSITY BRANDS INC.; VARSITY
SPIRIT CORPORATION; VARSITY
SPIRIT FASHIONS & SUPPLIES, INC.,

Opposers, Opposition No. 91157733

V.
VTV: VARSITY TELEVISION, INC,,

Applicant.

APPLICANT’S MOTION TO COMPEL DISCOVERY AND DEPOSITIONS
AND REQUEST FOR SANCTIONS FOR DISCOVERY ABUSE

Applicant VTV: Varsity Television, Inc. (“VTV”) files this Motion to Compel Discovery
and Depositions and Request for Sanctions for Discovery Abuse pursuant to Trademark Rule
2.120(¢). In support thereof, VTV respectfully states as follows:

I._GROUNDS FOR RELIEF

1. VTV and Opposers Varsity Brands, Inc., Varsity Spirit Corporation and Varsity
Spirit Fashions and Supplies, Inc. (the “Opposers™) have an impasse with regard to discovery in
this proceeding that only the Trademark Trial and Appeal Board (“TTAB”) can resolve.

2. For months now, VTV has been trying to conduct discovery as to Opposers’

contentions and claims in this proceeding. For months now, Opposers have employed one stall

tactic after the next in an apparent effort to delay this proceeding, postpone the registration of
VTV’s Mark, and to damage VTV by causing VTV to incur attorneys’ fees and other costs

which it would otherwise not have incurred but for Opposers’ conduct. In fact, Opposers’
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conduct, described fully herein, is so egregious that it amounts to a complete abuse and disregard
of the Federal Rules of Civil Procedure and the Rules of the TTAB.

3. Opposers, although they bear the burden of proof in this proceeding, have
wholly failed and refused to respond to a single interrogatory, a single request for
production or a single deposition notice served by VIV. As to all of VTV’s written discovery
requests, Opposers have asserted nothing more than a string of objections, which objections
VTV contends are wholly without merit. Opposers have not offered a single substantive
response to any written discovery request of VTV.! In addition, Opposers’ objections and

“answers” were served well past the deadline for their responses (even after VTV extended

Opposers’ deadline to respond to the discovery); and thus, are, waived pursuant to the Federal
Rules of Civil Procedure.

4. With regard to discovery depositions in this proceeding, and as described more
fully herein, VTV has served deposition subpoenas on two separate occasions, requesting the
oral depositions of Opposers’ corporate representatives. Opposers and counsel for Opposers
have failed and refused to comply with any deposition notice. Further, as of the filing of this
motion, despite numerous written and oral requests by the undersigned counsel for VTV for
available dates for Opposers’ depositions, Opposers and counsel for Opposers have refused to
provide such dates or to even agree on a date by which they will provide their available

deposition dates or any discovery responses.

! Opposers’ complete disregard to their obligations with regard to discovery pursuant to the Federa! Rules
of Civil Procedure and the rules of discovery relevant to TTAB proceedings, is evident in that they have refused to
even identify a SINGLE person with knowledge of facts relevant to this proceeding. This failure and refusal to
respond to even the most basic discovery requests is troublesome in light of the fact that Jeff Webb, the corporate
representative of Opposers, signed a verification to Opposers’ Objections to VTV’s interrogatories, pursuant to
which he attested that Opposers’ answers to the discovery were true and correct.
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5. VTV has tried to resolve these discovery issues without the need for intervention
by the TTAB. As the correspondence attached to this Motion evidences, the undersigned
counsel for VTV has asked repeatedly for Opposers’ cooperation with discovery. Over the last
few months, the undersigned counsel has also had numerous telephone conferences with both
Arlana Cohen and Mark Speciner, counsel for Opposers, to try to resolve these issues. Neither
Ms. Cohen nor Mr. Speciner have agreed, or will agree, to supplement Opposers’ discovery
objections to provide substantive answers or to provide even a single date that their clients can be
deposed.

6. VTV has no alternative but to seek relief from the TTAB. VTV cannot defend
this Opposition Proceeding without the ability to conduct any discovery as to Opposers’ claims.’

VTV respectfully asserts that Opposers’ conduct amounts to discovery abuse so egregious as to

warrant dismissal of this Opposition Proceeding as a sanction. Alternatively, VTV requests that

the TTAB compel Opposers’ to immediately (and by a date specified by the TTAB) provide
substantive discovery responses and to produce Opposers for discovery depositions.

IL. STATUS AND TIMELINE OF VTV’S DISCOVERY REQUESTS

7. On January 20, 2004, Applicant served its First Set of Interrogatories and First Set
of Requests for Production of Documents and Things (the “Discovery Requests™) on Opposers.
True and correct copies of the Discovery Requests are attached hereto as Exhibits “A” and “B.”
After dragging their feet and moving their discovery deadlines, Opposers finally served their
“responses” to the Discovery Requests on March 22, 2004, True and correct copies of

Opposers’ Responses to the Discovery Requests are attached hereto as Exhibits “C” and “D.” It

? Significantly, Opposers have now delayed discovery to the very end of the discovery period (May 29,
2004). Opposers now propose to agreed to extend the discovery period, but will not agree to answer VTV’s written
discovery or to provide deposition dates. So, an offer to extend the discovery period has absolutely no benefit to
VTV without TTAB intervention,
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would be inappropriate to characterize Opposers’ responses as true substantive “responses.”

Opposers did not produce a single document in response to the sixty Requests for Production

propounded by Applicant. Opposers’ “Responses” to Applicant’s First Set of Interrogatories did

not contain a single substantive answer to any of the Interrogatories propounded. All that

Opposers have done 1s stonewall the discovery process by asserting numerous, groundless
objections to the Discovery Requests, which Applicant believes were asserted intentionally and
wrongfully to withhold information and documents that Opposers know support Applicant’s
position that no potential for likelihood of confusion exists between Applicant’s Mark which is
the subject of application for “V VARSITY TELEVISION and Design” Application Serial No.
76/459,811 and Opposers’ Registered Marks.

8. Applicant has served the following Notices for Oral Deposition in this case: (1)
Notice of Oral Deposition of Varsity Brands, Inc. Pursuant to Federal Rule of Civil Procedure
30(B)(6), (2) Notice of Oral Deposition of Jeff Webb of Opposer Varsity Brands, Inc., (3) Notice
of Oral Deposition of Varsity Spirit Corporation Pursuant to Federal Rule of Civil Procedure
30(B)(6), and (4) Notice of Oral Deposition of Varsity Spirit Fashions & Supplies, Inc. Pursuant
to Federal Rule of Civil Procedure 30(B)(6) (collectively, the “Deposition Notices”). True and
correct copies of the Deposition Notices are attached hereto as Exhibit “E.”

9. Applicant has attempted in good faith, to resolve the outstanding discovery issues
with Opposers. True and correct copies of correspondence evidencing the undersigned attorneys
efforts to resolve the matter with Opposers is attached hereto collectively as Exhibit “F.” In
addition to written correspondence from the undersigned counsel has spoken with Opposers’

counsel Arlana Cohen and Mark Speciner on numerous occasions about the inadequacies of
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Opposers’ discovery responses and requesting immediate supplementation. To date, Opposers
have refused to supplement their discovery respc;ns's:s.3
1.

RELIEF REQUESTED

10.  Trademark Rule 2.120(e) provides that a party may seek a motion to compel
discovery where another party “fails to answer any question propounded in . . . any interrogatory,
or fails to produce and permit the inspection and copying of any document or thing.” When “a
party fails to answer an interrogatory . . . , the discovering party may move for an order
compelling an answer,” and “an evasive or incomplete disclosure, answer, or response is to be
treated as a failure to disclose, answer, or respond.” FED. R. Civ, P, 37. A party propounding
discovery may seek an order regarding any objection to an interrogatory or request for
production. fd. 33(b)(5), 34(b). The party opposing discovery has the burden of showing that its
objections to requested discovery are justified. See Golden Valley Microwave Foods Inc. v.
Weaver Popcorn Co. Inc., 132 F.R.D. 204, 18 U.S.P.Q.2d 1867 (N.D. Ind. 1990); Trane Co. v.
Klutznick, 87 F.R.D. 473 (W.D. Wis. 1980); Flora v. Hamilton, 81 F.R.D. 576 (M.D.N.C. 1978).

11.  For the reasons set forth herein, Applicant requests that the TTAB dismiss the
instant proceeding as a sanction for Opposers’ discovery abuse. Alternatively, Applicant
requests that the TTAB enter an order compelling Opposers’ to immediately and completely
respond to Applicant’s written discovery. Applicant further requests that the TTAB enter an

order holding that Opposers’ meritless discovery objections have been waived as the result of the

> The obstructionist tactics of Opposers and Opposers’ counsel are truly incredible. During one telephone
conference between Ms, Boyd, counsel for VTV, and Ms. Arlana Cohen, counsel for Opposers, Ms. Cohen went so
far as to refer to Ms. Boyd as a “Texas Cowboy” who Ms. Cohen alleges is “bullying” her clients. The name calling
was in response to Ms. Boyd’s simple (and polite) request that Ms. Cohen agree to a specific date by which
Opposers would provide their future available dates for oral depositions and by which Opposers would agree to
provide substantive responses to written discovery, including a list of the persons who Opposers contend have
knowledge of relevant facts in this proceeding, which list is critical to VTV’s ability to conduct discovery in this
case.
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failure of Opposers to timely assert those objections. In the alternative, Applicant requests that
the TTAB overrule Opposers’ objections for the reasons set forth herein.

IV.OPPOSERS’ OBJECTIONS SHOULD BE DEEMED WAIVED OR OVERRULED

12.  Opposers’ discovery responses, including objections, were due (by agreement of
counsel) on or before March 12, 2004. Opposers’ failed to serve any responses by that date and
thus their discovery objections, asserted late*, are waived pursuant to the Federal Rules of Civil
Procedure.

13.  Opposers’ objections, in any event, are without merit and should be overruled.
Opposers generally object to Applicant’s Discovery Requests to the extent that “they seek
documents created, dated or generated after the date that the Opposition was filed,” asserting that
such requests are overly broad and not relevant to any issue in the Opposition nor reasonably
calculated to lead to the discovery of admissible evidence. Applicant requests that the TTAB
overrule this objection for the reason that that documents generated after the date that the
Opposition was filed are relevant to determine likelihood of confusion between the Applicant’s
Mark and Opposers’ Marks.

14.  Opposers generally object to Applicant’s Discovery Requests to the extent that
they “are overly broad, unduly vague, and ambiguous to that [sic] extent that they are not limited
in time to the events relevant to the complaint.” Applicant requests that the TTAB overrule this
objection for the reason that Opposers’ use of its Marks throughout the existence of such Marks
is directly relevant to determining likelihood of confusion between Opposers’ Marks and

Applicant’s Mark.

* Opposers did not bother to even serve their objections to VTV’s written discovery requests until March
22, 2004,
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15.  Pursuant to VTV’s Interrogatory No. 1, Opposers are asked to identify the states
in the United States and all other countries in which Opposers are qualified or licensed to do
business. Similarly, VTV’s Request for Production No. 34, asks for all documents identifying
the geographic distribution regions where services have been rendered or offered or products
have been sold or offered under Opposers’ Marks. Opposers object that such information is not
calculated to lead to the discovery of admissible evidence, harassing, not limited in time, and
proprietary and confidential. The information requested by Applicant is directly relevant to the
channels of trade for Opposers’ goods and services and thus bears on the question of likelihood
of confusion. For this reason, VTV requests that the TTAB order Opposers to provide such
requested information.

16.  Pursuant to VTV’s Interrogatory No. 3 and Requests for Production Nos. 18, 19,
23, 24, 25, 26, 27, 28, 29, and 47, Opposers are asked to identify the manner and location in
which the Opposers use or have used Opposers’ Marks, plan to use Opposers’ Marks, and
documents pertaining to such use, documents pertaining to Opposers’ federal and state service
mark applications, adoption of use of Opposers’ Marks, selection of Opposers’ Marks, and
licensed or assigned uses of Opposers’ Marks. Opposers object on the grounds that the requests
are overly broad, that such use is identified in Opposers’ Notice of Opposition, that such
discovery is not likely to lead to the discovery of admissible evidence, and that such information
is proprietary and confidential. Opposers further assert that they will produce responsive
documents. Opposers have not produced a single document responsive to any document request.
Opposers have failed to list a single specific good, service, and/or manner of use in connection
with any of their marks on which they base this Opposition Proceeding. Such use and requested

information is directly relevant to the question of likelihood of confusion. Thus, Applicant
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respectfully requests that the TTAB overrule Opposers’ objections and compel Opposers to
immediately provide the requested information and documents.

17. VTV’s Interrogatory No. 6 requests Opposers to identify all federal and state
trademark and service mark applications filed by Opposers or on Opposers’ behalf for Opposers’
Marks. Opposers object to such interrogatory by stating that such information is easily
accessible from the Patent and Trademark Office database and are identified in full in Opposers’
Notice of Oppositions. Opposers further state that state trade and service mark applications and
registrations are not being relied upon in this Opposition. Opposers contend that a likelihood of
confusion exists between Applicant’s Mark and Opposers’ “VARSITY Family of Marks,” which
appears to include all Marks owned by Opposers, common law, federally registered, and
otherwise, and thus such information is relevant and not overly burdensome. Thus, Applicant
contends that it is entitled to the requested information and requests that the TTAB order the
disclosure of same.

18. VTV’s Interrogatory Nos. 8, 9, 10, 11, and 12 and Request for Production No. 45
request Opposers to identify all services offered by Opposers since 1978, the use of Opposers
Marks in relation to such services, goods sold by Opposers since 1978, the use of Opposers’
Marks in connection with such goods, and documents evidencing Opposers’ use of its Marks.
Opposers object stating that such information is not likely to lead to the discovery of admissible
evidence and is overly broad and burdensome. Applicant contends that this information
requested because it is directly relevant to the question of likelihood of confusion between
Opposers’ Marks and Applicant’s Mark. The identification of the goods and services on which
Opposers’ have used the Marks on which they base this Proceeding is further relevant to the

issue of the use with which consumers associate Opposers’ Marks. Thus, Applicant respectfully
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requests that the TTAB compel Opposers to immediately provide the requested information and
documents.

19.  VTV’s Interrogatory Nos. 31 and 32 request information relating to Opposers’
web site and internet use of its Marks. Opposers object to such interrogatories asserting that they
are vague, unintelligible, and overly broad. Opposers objections are baseless and its answer non-
responsive. Applicant is an internet-broadcaster and Opposers are, apparently, a manufacturer of
cheerleading and other types of uniforms. VTV sees no basis for a likelihood of confusion claim
between Applicant’s use of its Mark on the internet and Opposers’ use of its Marks. Pursuant to
these discovery requests, VIV is attempting to discover any basis for the instant Opposition
Proceeding. Thus, the information requested is relevant to the question of likelihood of
confusion and Applicant respectfully requests that the TTAB compel Opposers to respond.

20.  VTV’s Interrogatory No. 36 requests Opposers to identify and describe Opposers’
asserted “VARSITY Family of Marks.” Opposers object to this request by asserting that it is
burdensome and harassing and that such information is set forth in Opposers’ Notice of
Opposition. Opposers’ Notice of Opposition does list several of its registered marks and what
Opposers call “pending registrations.” However, the Notice is not clear as to which marks
Opposers consider to comprise its “VARSITY Family of Marks.” Further, several of the marks
listed by Opposers are abandoned and/or the Patent and Trademark Office has refused to register
them. In addition, the pleadings and correspondence in this proceeding reveal inconsistent lists
of what Opposers call its “Family of Marks.” Applicant has an absolute right to know the basis
for the claims asserted by Opposers in this proceeding. Thus, Applicant respectfully requests

that the TTAB compel Opposers to immediately and fully respond to these requests.
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21.  VTV’s Requests for Production Nos. 1 and 39 relate to Opposers’ corporate
structure and use of Opposers’ Marks in relation to corporate designations and/or documents.
Opposers object to such requests asserting that they are not likely to lead to the discovery of
admissible evidence, it is vague, overly broad, and burdensome. Documents responsive to such
requests are relevant to the goods and services on which Opposers’ Marks are used and thus be
directly relevant to determining whether likelihood of confusion between Opposers® Marks and
Applicant’s Mark exists. For this reason, Applicant respectfully requests that the TTAB compel
Opposers to provide appropriate responses.

22.  Opposers stated they would supplement and/or produce representative samples of
materials in response to Interrogatory Nos. 14, 15, 16, and 33. To date, Opposers have not
provided such information and/or documents, although, they have had sufficient time to do so.
Applicant requests that the TTAB compel the immediate production of these responses.

23.  Interrogatory No. 16 asks Opposers to identify each person with knowledge of

relevant facts concerning this opposition proceeding. Opposers have failed to identify a single

person in response to_this interrogatory. It is incredible that Opposers would attempt to

withhold this information and the fact that they are doing so is indicative of their bad faith,
Applicant respectfully requests that the TTAB compel Opposers to immediately produce this
information in order that Applicant can conduct discovery.

24.  VTV’s Interrogatory No. 19 requests Opposers to identify the media through
which Opposers have advertised or promoted Opposers’ goods or services under their Marks.
Opposers offer baseless objections to such interrogatory and respond that “Opposers have
advertised and promoted their goods in print media, television media, radio media and internet

media.” Opposers’ response is vague and unresponsive in that it provides no information which

APPLICANT’S MOTION TO COMPEL DISCOVERY AND DEPOSITIONS
AND REQUEST FOR SANCTIONS FOR DISCOVERY ABUSE — Page 10



bears on the question of likelihood of confusion. Thus, Applicant respectfully requests that the
TTAB compel Opposers to immediately and completely respond to these requests.

25, VTV’s Requests for Production Nos. 3, 9, 10, 11, 12, 13, 30, 31, 32, 33, 37 and 38
request specimens of Opposers’ advertising materials and goods demonstrating use of Opposers’
Marks in connection with its goods or services, specimens of Opposers’ sales and promotional
materials, documents relating to Opposers’ sales expenditures, documents relating to Opposers’
scope of advertising, and other relevant advertising and promotional documents. Opposers
object to such requests asserting such requests are harassing, overly broad, burdensome, not
limited in time, not likely to lead to the discovery of admissible evidence, vague, and
unintelligible. Opposers’ objections are baseless. Such information directly bears on the
question of likelithood of confusion. Thus, Applicant respectfully requests that the TTAB
compel Opposers to immediately produce all responsive documents.

26.  VTV’s Interrogatory Nos. 20, 21, 22, 23, 27, and 28 request information from
Opposers regarding any communications received by Opposers or knowledge of Opposers
indicating likelihood of or actual confusion among consumers; and statements or opinions from
persons regarding this proceeding; demand letters, “cease and desist” letters or any other
correspondence regarding use of Opposers’ Marks sent or received by Opposers. Requests for
Production Nos. 4, 5, 6, 7, 8, 14, 15, 16, 17, 20, 21, 22, 46, 51, 54, and 55 request documents
relating to challenges made by Opposers or against Opposers pertaining to Opposers’ use of their
Marks; documents relating to a market survey; communications from persons(s) indicating
likelihood of confusion or actual confusion between Opposers’ Marks and theirs; and documents
relating to any potential third party use of a service mark, trademark or trade name including or

consisting of Applicant’s Mark or Opposers’ Marks. Opposers object a variety of baseless
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objections to all of these requests. These requests seek information that directly bears on the
question of likelihood of confusion and thus Opposers should be compelled to provide complete
and immediate responses.

27. VTV’s Requests for Production Nos. 35 and 36 request documents relating to
Opposers’ knowledge of Applicant’s use of its Mark. Opposers object to one such request,
asserting that it is not calculated to lead to the discovery of admissible evidence and fail to
provide any documents in response to the other. Applicant believes that such documents bear on
the question of whether likelihood of confusion between Opposers’ Marks and its Mark exists
and therefore requests that the TTAB compel Opposers to produce all responsive information.

28.  VTV’s Interrogatory Nos. 25 and 26 and Requests for Production Nos. 52 and 53
request Opposers to identify persons of whom Opposers are aware who have used or registered
any designation of “Varsity” or any variation thereof or who have registered or used the letter
“V” or any variation thereof. Opposers object asserting that such interrogatories are overly
broad, do not specify the goods and/or services of interest to Applicant in relation to the
interrogatories and further request Applicant to restate the interrogatories. Applicant contends
that the information requested is directly relevant to the issue of likelihood of confusion and that
such interrogatories are not overly broad in that they are restricted to use and registration of
which Opposers are aware. Applicant thus requests that the TTAB compel Opposers to
immediately respond to these requests.

vV,

REQUEST FOR SANCTIONS
29. Opposers’ stonewalling and total refusal to cooperate in any respect with
discovery presents precisely the type of situation in which sanctions are an appropriate remedy.
As the party bearing the burden of proof in this case, Opposers’ refusal to participate in good
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faith in the discovery process constitutes a blatant disregard for the Rules of the Trademark Trial
and Appeal Board and the Federal Rules of Civil Procedure. Applicant thus respectfully requests
that Opposers be sanctioned for their conduct by the dismissal of this proceeding.

30.  The TTAB has previously held that in a situation where there has been continuing
avoidance of discovery, sanctions against the disobedient party in the form of default judgment
or dismissal are appropriate. See Rothschild v. Styl-Rite Optical Mfg. Co., 55 U.S.P.Q.2d 1848
(T.T.A.B. 2000) (ordering sanctions where “applicant and its counsel ha[d] engaged in a pattern
of dilatory tactics [and] . . . purposely avoided applicant’s discovery responsibilities™); Wah! v.
Fusco, 39 U.S.P.Q.2d 1223 (T.T.A.B. 1996) (unpublished) (ordering sanctions where registrant
failed to respond to discovery, was non-responsive, and continually ignored the Board’s
warnings); Unicut Corp. v. Unicut, Inc., 222 U.S.P.Q. 341 (T.T.A.B. 1984) (stating that
sanctions are a harsh remedy but are “justified where no less drastic remedy would be effective
and there is a strong showing of willful evasion™). In this case, sanctions are warranted. Thus,
Applicant respectfully requests that the TTAB enter an order for sanctions against Opposers and
dismiss the instant proceeding.

VL

SUSPENSION OF PROCEEDING PENDING DECISION OF THIS MOTION

31.  Pursuant to Trademark Rule 2.120(e), Applicant respectfully requests that this
proceeding be suspended pending the TTAB’s ruling on this Motion.
VIL
REQUEST FOR EXTENSION OF CASE DEADLINES
32.  Applicant further respectfully requests that, in the event that the TTAB decides
not to dismiss this proceeding, that the TTAB enter an Order reopening and extending the case
deadlines in this proceeding, including the Discovery Period to order that Applicant is provided
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an opportunity to collect, analyze, and investigate the information that is absolutely essential to
its defense of the case and to which it is rightly entitled and that Applicant similarly be permitted
to file dispositive motions as necessary. See Section 509 of the Trademark Trial and Appeal
Board Manual of Procedure (“TBMP™).

VIIIL

PRAYER
WHEREFORE, Applicant respectfully requests that the TTAB grant this Motion in its
entirety and dismiss the instant proceeding. Alternatively, Applicant requests that the TTAB
deem Opposers’ discovery objections waived or overruled, compel Opposers to immediately and
completely respond to discovery and to appear for oral deposition, and that the TTAB reset all of
the deadlines in this case in order to allow VTV adequate time to defend against Opposers’
claims. VTV further requests that the TTAB award Applicant all such other and further relief to
which it may be justly entitled.
Respectfully submitted,
JACKSON WALKER L.L.P.
901 Main Street, Suite 6000
Dallas, Texas 75202

(214) 953-6000
(214) 953-5822 (Telecopier)

By: e ///Z/
Cami Dawson B((yd
Texas Bar No. 00787340

ATTORNEYS FOR APPLICANT, VTV:
VARSITY TELEVISION, INC.
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CERTIFICATE OF CONFERENCE

I hereby certify that counsel for VTV have communicated with, and are continuing to
communicate with, opposing counsel regarding the discovery deficiencies set forth herein, and
we have been unable to reach any agreement. /

e ey

€ami Dawson Boyd™

CERTIFICATE OF MAILING

I hereby certify that this correspondence is being deposited with the United States Postal
Service as first class mail in an envelope addressed to: Commissioner for Trademarks, BOX
TTAB, 2900 Crystal Drive, Arlington, Virginia 22202-3513 o this the 28" day of May, 2004.

/
Cafi Dawson Boyd /

CERTIFICATE OF SERVICE

This is to certify that on this 28" day of May, 2004, a true and correct copy of the
foregoing APPLICANT’S MOTION TO COMPEL DISCOVERY AND DEPOSITIONS AND
REQUEST FOR SANCTIONS FOR DISCOVERY ABUSE was served via First Class United
States Mail upon counsel for Opposers, Arlana S. Cohen, Esq. And Mark J. Speciner, Esq., St.
Onge Steward Johnston & Reens LLC, 986 Bedford Str tamford, Connecticut, 06905-5619.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 76/459,811

Published in the Official Gazette on May 6, 2003

Varsity Brands Inc.; Varsity Spirit Corporation;
Varsity Spirit Fashions & Supplies, Inc.,

Opposers,
\2 Opposition No. 91157733
VTV: Varsity Television, Inc.,

Applicant.

e T R T L A N L L

APPLICANT"S FIRST SET OF INTERROGATORIES TO OPPOSERS

TO:  Opposers, Varsity Brands Inc.; Varsity Spirit Corporation; Varsity Spirit Fashions &
Supplies, Inc., by and through its counsel of record, Arlana S. Cohen and Mark J. Speciner,
at St. Onge Steward Johnston & Reens LLC, 986 Bedford Street, Stamford, Connecticut,
06905-5619.

PLEASE TAKE NOTICE that you are required to respond to the following interrogatories,
separately, in writing and under oath, in accordance with Rule 33 of the Federal Rules of Civil
Procedure and Rule 2.120 of the Trademark Rules of Practice (and to thereafter supplement each of
such responses as required by Rule 26 of the Federal Rules of Civil Procedure) on or before thirty

(30) days from the date of service of these interrogatories.

]
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Respectfully submitted,

JACKSON WALKER L.L.P.
901 Main Street, Suite 6000
Dallas, Texas 75202-3797
(214) 953-6000

(214) 953-5822 (Telecopier)

By=%/f

Cami Dawson Boyd

Texas Bar No. 00787340
"Amy A. Wietjes

Texas Bar No. 24042153

ATTORNEYS FOR APPLICANT
CERTIFICATE OF SERVICE

This is to certify that on this 20" day of January, 2004, a true and correct copy of the
foregoing APPLICANT’S FIRST SET OF INTERROGATORIES TO OPPOSERS was served via
facsimile upon counsel for Opposers, Arlana S. Cohen of St. Onge Steward Johnston & Reens LLC,
located at 986 Bedford Street, Stamford, Connecticut, 06905-5619, (203) 327-1096.

T

Cami Dawson ﬁe‘ﬁi
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DEFINITIONS AND INSTRUCTIONS

1. All interrogatories are to be answered on the basis of Your knowledge or information and
belief, including that of Your officers, employees, directors or agents having knowledge. If
any answer is given on information and belief, such fact should be stated in the answer.

2, All interrogatories must be answered fully in writing in accordance with Rules 33 and 11 of
the Federal Rules of Civil Procedure.

3. The term “identify” as used herein means: in the case of a natural person, to state for each
person his or her: (i) full name; (ii) present residence address and telephone number; (iii)
present business address and telephone numbser; (iv) present position, business affiliation,
and job description; and (v) if any of the information set forth in (i) - (iv) is unknown, so
state and set forth the corresponding last known such information; in the case of a
corporation or other business entity, to state for each corporation or business entity: (i) its
full name; (ii) its legal form (i.., corporation, partnership, etc.) and state of incorporation or
legal formation; (iii) its address and principal place of business; (iv) the identity of officers
or other persons having knowledge of the matter with respect to which the corporation or
entity is named; and (v) the connection to Plaintiff’s response; and in the case of a document,
to state for each document: (i) the identity of the person(s) originating and preparing it and
the sender; (ii) its general type (e.g., letter, memo, report, invoice, etc.), title, identifying
number and the general nature of its subject matter, (iii) the identity of the addressees and
distributees, if any; (iv) its date of preparation; (v) its date and manner of transmission,
distribution and publication, if any; (vi) the location of each copy (including title, index
number and location of the file in which it is kept or from which it was removed) and the
identity of the present custodian or persons responsible for its filing or other disposition; and
(vii) the identity of persons who can authenticate or identify it.

4, The term “document” is used herein in its customary broad sense as defined in Fed. R. Civ.
P. 34(a)(1), and includes, without being limited to, the original, or a copy thereof, if the
original is not available, of every written, printed, typed, recorded, reported or graphic record
or material of every type and description, including every draft and/or non-identical copy
thereof, that is in the actual or constructive possession, custody or control of You or your
attorney, including, but not limited to, all correspondence, letters, communications,
memoranda, notes, files, records, agreements, contracts, proposed contracts or agreements,
whether or not actually consummated, reports, logs, studies, summaries, agendas, bulletins,
notices, announcements, instructions, charts, manuals, models, graphs, photographs,
diagrams, slides, brochures, publications, books, minutes, including minutes of board of
directors meetings and executive meetings, partnership meetings and management or
executive partnership committee meetings, computer printouts, computer programs
(including object and source code), computer-based data, including all information held,
stored or compiled by or on computer software (or data-processing equipment), schedules,
drawings, tapes, tape recordings, voice recordings, sound recordings, transcripts,
presentations, simulations, inter-office memoranda, articles of newspapers, magazines and
other publications, telegrams, telexes, purchase orders, lists, proposals, invoices, plans,
specifications, estimates, forecasts, projections, research and development documents,
exhibits, addenda, statements, receipts, confirmation slips, evidence of payments, bills,
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diaries, calendars, bills of lading, canceled checks, and any copy of a document bearing
notations, markings or writings of any kind or nature different from the original.
“Document” or “Documents” also includes any and all files from any personal computer,
notebook, or laptop computer, file server, minicomputer, mainframe computer, or other
storage device, including but not limited to hard disk drives or backup or archival tapes
(whether stored on-site or at an off-site storage facility) containing information requested.
This encompasses all forms and manifestations of electronically stored and/or retrieved
electronic information, including but not limited to e-mail. Al! relevant files that are still on
the storage media, but that are identified as “erased but recoverable,” are to be included.

5. The term “Applicant” as used herein refers to Applicant VTV: Varsity Television, Inc. and
its past and present agents, representatives and employees.

6. “Applicant’s Mark™ as used herein refers to the mark of Applicant that is the subject of
application for “V VARSITY TELEVISION and Design” Application Serial No.
76/459,811.

7. “Applicant’s Services” as used herein refers to any service, including but not limited to
internet and television broadcasting services, marketed by Applicant under Applicant’s
Mark.

8. The terms “Opposers,” “You,” “Your,” and/or *“Varsity Brands Inc.; Varsity Spirit
Corporation; and/or Varsity Spirit Fashions & Supplies, Inc.” means Opposers, Varsity
Brands Inc.; Varsity Spirit Corporation; and/or Varsity Spirit Fashions & Supplies, Inc., its
subsidiaries and any merged or acquired subsidiaries; its predecessors, or controlled,
controlling or affiliated companies; and its past and present officers, employees, agents,
representatives, and attorneys, all to the fullest extent the context permits.

9. “Opposers’ Marks” as used herein refers to the alieged trademarks held by Opposers that are
the subject of Registration Nos. 1,575,830; 1,680,452; 1,752,630; 2,374,734; 1,796,645;
2,293,083; 2, 374,734; 2,357,303; 2,526,564 and Application Serial Nos. 75/976,804;
75/791,750; 75/791,751 and any other trademark, service mark, trade name, or other
designation used by Opposers containing the term “Varsity” or the letter “V.”

10.  “Opposers’ Services” as used herein refers to the services identified by Opposers as provided
by Opposers in connection with Opposers’ Marks, including, but not limited to, the
following services: mail order catalog services in the field of cheerleader uniforms for
younger age groups; men’s and women’s cheerleader and dance team clothing provider;
pompon squad, dance team, and drill team uniform providers; cheerleading, dance team, and
gymnastics training camps, clinics, seminars, and workshop providers; athletic wear
providers; instruction and training in the fields of dance, cheerleading and sports; cosmetics;
dried flower arrangements; pre-recorded videotapes and compact discs containing music;
magazines; books; bags; providing multiple user access to a global computer information
network for the transfer & dissemination of a wide range of information with respect to
topics of interest to teenage girls; and providing information about goods & services via a
computer network with respect to topics of interest to teenage girls.
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11.  Asused herein, the term “commerce” refers to commerce regulable by Congress, as defined
in15US.C. § 1127.

12.  The term “person” as used herein refers to both natural persons and to corporate or other
business entities, partnerships, groups, associations, governmental entities, or other
organizations.

13.  Asused herein, “and” as well as “or” shall be construed either disjunctively or conjunctively
as necessary in order to bring within the scope of the request all documents and things which
might otherwise be construed to be outside its scope.

14.  Asused herein, the singular shall always include the plural and the present tense shall always
include the past tense.

15.  The phrases “relate to,” “relates to” and “relating to” mean and include pertaining to,
reflecting, referring to, discussing, showing, supporting, constituting, or being in any way
logically or factually connected to the matter discussed.

16.  The phrases “evidencing” or “evidences” mean tending to show, in any probative manner,
the existence or nonexistence of a matter. “Evidencing” or “evidences” also include
concerning, describing, reflecting, or constituting.

INTERROGATORIES
INTERROGATORY NO. 1: Identify the states in the United States and all other countries in

which You are qualified or licensed to do business.

ANSWER:

INTERROGATORY NO. 2: Identify each of Your predecessors, parents, subsidiaries and
affiliated companies.

ANSWER:

INTERROGATORY NO. 3: Identify the manner in which each entity identified in Your
response to the previous Interrogatory has used Opposers’ Marks.

ANSWER:
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INTERROGATORY NO. 4:  Please set forth the federal basis for your Opposition to Applicant’s

Mark.

ANSWER:

INTERROGATORY NO. 5: Identify and describe all geographic areas within the United States
and around the world in which You have sold or provided, or offered to sell or provide goods and/or
services in connection with Opposers’ Marks.

ANSWER:

INTERROGATORY NO. 6: Identify by setting forth the mark, jurisdiction (state or Federal),

serial number and date of filing of all federal and state trademark and service mark applications filed
by You or on Your behalf for Opposers® Marks.

ANSWER:

INTERROGATORY NO. 7: Identify any additional trademarks, not identified in Your answer

to the preceding interrogatory, to which You claim rights, common law or otherwise and on which
you base your opposition to Applicant’s Mark.

ANSWER:

INTERROGATORY NO. 8: Identify and describe the persons or entities to whom You have

sold or provided, or offered to sell or provide goods and/or services in connection with Opposers’
Marks.

ANSWER:
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INTERROGATORY NO. 9: Describe in detail all services offered by You since 1978.

ANSWER:

INTERROGATORY NO. 10: Were Opposers’ Marks used by you in connection with any of the
services referenced in the preceding interrogatory, if yes, please identify and describe each use.

ANSWER:

INTERROGATORY NO. 11: Describe in detail all goods sold by you since 1978.

ANSWER:

INTERROGATORY NO. 12: Were Opposers’ Marks used by you in connection with the goods
referenced in the preceding interrogatory, if yes, please identify and describe each use.

ANSWER:

INTERROGATORY NO. 13: State your annual expenditures for every year from 1988 to date, in

United States dollars, for advertising and promoting Your goods and/or services on which You use
Opposers’ Marks.

ANSWER:

INTERROGATORY NO. 14: Identify each different label, hangtag, wrapper, container, label,
advertisement, brochure, article, speech, published paper or treatise, web page and the like, which
contains or bears Opposers’ Marks and/or on which You use Opposers’ Marks.

ANSWER:
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INTERROGATORY NO. 15: I[dentify each person employed by You who has been or now is

responsible for (a) marketing, advertising and promotion, (b) bookkeeping and accounting, and (c)
research and development, with respect to any goods and/or services offered for sale or sold under
Opposers’ Marks.

ANSWER:

INTERROGATORY NO. 16: Please identify each person with knowledge of relevant facts
concerning this opposition proceeding.

ANSWER:

INTERROGATORY NO. 17: Identify each outside agent or agency retained by You who has
been or now is responsible for (a) marketing, advertising and promotion, (b) bookkeeping and
accounting, and (c) research and development, with respect to any goods and/or services offered for
sale or sold under Opposers’ Marks.

ANSWER:

INTERROGATORY NO. 18: Identify each person and/or entity which has ever been granted the
authorization and/or license, by You or any person acting for or on Your behalf, to use Opposers’
Marks and set forth the scope of such license and/or authorization and the manner in which You
police and/or monitor use of Opposers’ Marks.

ANSWER:
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INTERROGATORY NO. 19: Identify the media through which You have advertised or promoted
Your goods or services under Opposers’ Marks.

ANSWER:

INTERROGATORY NO, 20: State whether You, or any person acting for or on Your behalf, has
received any communication, oral or in writing, from any person or entity which suggests, implies or
infers that Opposers may be connected or associated with Applicant or any other corporation.

ANSWER:

INTERROGATORY NO. 21: State whether You, or any person acting for or on Your behalf, has
received any communication, oral or in writing, from any person, that contained an inquiry as to
whether there is or may be any connection or association between Opposers and Applicant.

ANSWER:

INTERROGATORY NO. 22: Identify each and every instance within Opposers’ knowledge of
actual confusion or mistake by anyone between Opposers, Opposers’ Marks or services offered
under Opposers Marks and Applicant or Applicant’s Mark , and identify each and every document
reflecting or referring to such confusion or mistake.

ANSWER:

INTERROGATORY NO. 23: Identify each person from whom You, or any person acting for or
on Your behalf, has obtained any statements or opinions regarding any of the issues in this
proceeding, and set forth the substance of such statements or opinions.

ANSWER:
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INTERROGATORY NO. 24: Identify each person who has knowledge of relevant information or
facts with regard to this proceeding and state the subject(s) of information and facts known by each
such person.

ANSWER:

INTERROGATORY NO. 25: Identify each person of whom You are aware who has used or
registered any designation of “Varsity” or any variation thereof, and identify the designation and the
goods or services for which the designation has been or is now used or registered.

ANSWER:

INTERROGATORY NO. 26: Identify each person of whom You are aware who has used or
registered any designation of the letter “V” or any variation thereof, and identify the designation and
the goods or services for which the designation has been or is now used or registed.

ANSWER:

INTERROGATORY NO. 27: Identify all persons to whom You have sent any demand letter,
“cease and desist” letter or any other correspondence in which You contended that such persons’ use

of a trademark, trade name and/or service mark diluted and/or infringed Opposers’ Marks.

ANSWER:
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INTERROGATORY NO. 28: Identify all persons to whom You have received any dernand latter,
“cease and desist” letter or any other correspondence in which such person(s) contended that Your
use of Opposers’ Marks diluted and/or infringed a trademark, trade name and/or service mark of
such person(s).

ANSWER:

INTERROGATORY NO. 29: State whether You have conducted a survey, study, or inquiry to
ascertain whether or not the public has been or is likely to be confused by Applicant’s use of
Applicant’s Mark and Opposers’ use of any marks, and (a) identify the dates on which said survey,
study or inquiry was conducted; (b) describe the findings and conclusions of the survey; (c) identify
the name and address of the persons involved in the preparation, execution and reporting of the
results of such survey; (d) identify the questions that were asked; (e) describe the manner in which
the survey was actually conducted; and (f) identify the appropriate completion date of any such
survey now pending.

ANSWER:

INTERROGATORY NO. 30: Identify each witness whose testimony Opposers intends to take

during the testimony period of this opposition proceeding, and for each witness, state: (a) the
substance of the facts and opinions to which the witness is expected to testify and a summary of the
grounds for each opinion and (b) the basis for each opinion and each fact.

ANSWER:
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INTERROGATORY NO. 31: Identify all web sites by URL which Opposers are currently

utilizing or plan to utilize which display Opposers’ Marks and identify: (a) the purpose of the web
site(s) and (b) the specific goods and/or services advertised and/or sold on such web site(s).

ANSWER:

INTERROGATORY NO. 32: Identify each and every use of Opposers’ Marks with regard to
internet services.

ANSWER:

INTERROGATORY NO. 33: Identify each and every use of Opposers’ Marks with regard to
television services.

ANSWER:

INTERROGATORY NO. 34: State the entire basis for Opposers’ statement in its Notice of
Opposition, specifically Paragraph No. 9 that “[t]he proposed services of Applicant and the services
of Opposers, particularly its internet services offered under the trademark ‘Varsity® are identical
and/or substantially similar and/or related.”

ANSWER:

INTERROGATORY NO. 35: State the entire basis for Opposers’ statement in its Notice of
Opposition, specifically Paragraph No. 10 that “Applicant’s ‘Varsity Television’ mark, as applied to
the services set forth in the application herein opposed, so resembles Opposers’ VARSITY Family of
Marks that it is likely to cause confusion, mistake and/or deception.”

ANSWER:
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INTERROGATORY NO. 36: Specifically identify and describe Opposers’ trade name, common-
law trademarks, trademark applications and trademark registrations which Opposers contend
compose its “VARSITY Family of Marks” referred to in Paragraph No. 6 of Opposers’ Notice of

Opposition.

ANSWER:

INTERROGATORY NO. 37: Identify which, if any, of the “VARSITY Family of Marks,”
identified in Your response to the previous Interrogatory, so resembles Applicant’s Mark that, as
You allege in Paragraph No. 10 of Your Notice of Opposition, “it is likely to cause confusion,
mistake and/or deception”

ANSWER:

INTERROGATORY NO. 38: Identify any other of Opposers’ Marks, not listed in Your answer
to the preceding interrogatory, that You allege so resembles Applicant’s Mark that, as You allege in
Paragraph No. 10 of Your Notice of Opposition, “it is likely to cause confusion, mistake and/or
deception.”

ANSWER:

INTERROGATORY NO. 39: For each interrogatory response herein, please identify the
person(s) that provided information or participated in the preparation of the response.

ANSWER:

APPLICANT’S FIRST SET OF INTERROGATORIES TO OPPOSERS - Page 13
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 76/459,811

Published in the Official Gazette on May 6, 2003

Varsity Brands Inc.; Varsity Spirit Corporation;
Varsity Spirit Fashions & Supplies, Inc.,

Opposers,
v. Opposition No. 91157733
VTV: Varsity Television, Inc.,

Applicant
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APPLICANT’S FIRST REQUEST FOR PRODUCTION OF
DOCUMENTS AND THINGS TO OPPOSERS

TO: Opposers, Varsity Brands Inc.; Varsity Spirit Corporation; Varsity Spirit Fashions &
Supplies, Inc., by and through its counsel of record, Arlana S. Cohen and Mark J. Speciner,
at St. Onge Steward Johnston & Reens LLC, 986 Bedford Street, Stamford, Connecticut,
06905-5619.

PLEASE TAKE NOTICE that, pursuant to Rule 34 of the Federal Rules of Civil Procedure
and Rule 2.120 of the Trademark Rules of Practice, request is made upon you to produce for
inspection and copying the following designated documents, records, data compilations and tangible
things (as identified and described herein below) in the possession, custody or control of you/or your
attorney, at the offices of Jackson Walker L.L.P., 901 Main Street, Suite 6000, Dallas, Texas 75202-

3797, or such other location agreed to, in writing, by counsel within thirty (30) days of service of

these requests.

N TARY

EXHIBIT “B”

APPLICANT’S FIRST REQUEST FOR PRODUCTION OF
DOCUMENTS AND THINGS TQ OPPOSERS — Page 1 Opp. No. 91157733

Varsity Spirit v. VTV:
Varsity Television




Respectfully submitted,

JACKSON WALKER L.L.P.
901 Main Street, Suite 6000
Dallas, Texas 75202-3797
(214) 953-6000

(214) 953-5822 (Telecopier)

By: - / |
yd

Cami Dawson

Texas Bar No. 00787340
Amy A. Wietjes

Texas Bar No. 24042153

ATTORNEYS FOR APPLICANT

CERTIFICATE OF SERVICE

This is to certify that on this 20™ day of January, 2004, a true and correct copy of the
foregoing APPLICANT’S FIRST REQUEST FOR PRODUCTION OF DOCUMENTS AND
THINGS TO OPPOSERS was served via facsimile upon counsel for Opposers, Arlana S. Cohen of
St. Onge Steward Johnston & Reens LLC, located at 986 Bedford Street, Stamford, Connecticut,
06905-5619, (203) 327-1096.

/“

Cami Dawson Boy
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DEFINITIONS AND INSTRUCTIONS

1. Each request herein requires that You produce such documents that are within Your
possession, custody or control, or in the possession, custody or control of any attorney,
investigator, accountant, employee, agent and any other person acting or purporting to act on
Your behalf.

2. The term “document” is used herein in its customary broad sense as defined in Fed. R. Civ.
P. 34(a)(1), and includes, without being limited to, the original, or a copy thereof, if the
original is not available, of every written, printed, typed, recorded, reported or graphic record
or material of every type and description, including every draft and/or non-identical copy
thereof, that is in the actual or constructive possession, custody or control of You or your
attorney, including, but not limited to, all correspondence, letters, communications,
memoranda, notes, files, records, agreements, contracts, proposed contracts or agreements,
whether or not actually consummated, reports, logs, studies, summaries, agendas, bulletins,
notices, announcements, instructions, charts, manuals, models, graphs, photographs,
diagrams, slides, brochures, publications, books, minutes, including minutes of board of
directors meetings and executive meetings, partnership meetings and management or
executive partnership committee meetings, computer printouts, computer programs
(including object and source code), computer-based data, including all information held,
stored or compiled by or on computer software (or data-processing equipment), schedules,
drawings, tapes, tape recordings, voice recordings, sound recordings, transcripts,
presentations, simulations, inter-office memoranda, articles of newspapers, magazines and
other publications, telegrams, telexes, purchase orders, lists, proposals, invoices, plans,
specifications, estimates, forecasts, projections, research and development documents,
exhibits, addenda, statements, receipts, confirmation slips, evidence of payments, bills,
diaries, calendars, bills of lading, canceled checks, and any copy of a document bearing
notations, markings or writings of any kind or nature different from the original,
“Document” or “Documents” also includes any and all files from any personal computer,
notebook, or laptop computer, file server, minicomputer, mainframe computer, or other
storage device, including but not limited to hard disk drives or backup or archival tapes
(whether stored on-site or at an off-site storage facility) containing information requested.
This encompasses all forms and manifestations of electronically stored and/or retrieved
electronic information, including but not limited to e-mail. All relevant files that are still on
the storage media, but that are identified as “erased but recoverable,” are to be included.

3. The term “Applicant” as used herein refers to Applicant VTV Varsity Television, Inc. and
its past and present agents, representatives and employees.

4, “Applicant’s Mark™ as used herein refers to the mark of Applicant that is the subject of
application for “V VARSITY TELEVISION and Design” Application Serial No.
76/459,811.

5. “Applicant’s Services” as used herein refers to any service, including but not limited to

internet television broadcasting services, marketed by Applicant under Applicant’s Mark.
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The terms “Opposers,” “You,” “Your,” and/or ‘“Varsity Brands Inc.; Varsity Spirit
Corporation; and/or Varsity Spirit Fashions & Supplies, Inc.” means Opposers, Varsity
Brands Inc.; Varsity Spirit Corporation; and/or Varsity Spirit Fashions & Supplies, Inc., its
subsidiaries and any merged or acquired subsidiaries; its predecessors, or controlled,
controlling or affiliated companies; and its past and present officers, employees, agents,
representatives, and attorneys, all to the fullest extent the context permits.

“Opposers’ Marks” as used herein refers to the alleged trademarks held by Opposers that are
the subject of Registration Nos. 1,575,830; 1,680,452; 1,752,630; 2,374,734; 1,796,645;
2,293,083; 2, 374,734; 2,357,303; 2,526,564 and Application Serial Nos. 75/976,804;
75/791,750; 75/791,751 and any other trademark, service mark, trade name, or other
designation used by Opposers containing the term “Varsity” or the letter “V.”

“Opposers’ Services” as used herein refers to the services identified by Opposers as provided
by Opposers in connection with Opposers’ Marks, including, but not limited to, the
following services: mail order catalog services in the field of cheerleader uniforms for
younger age groups; men’s and women’s cheerleader and dance team clothing provider;
pompon squad, dance team, and drill team uniform providers; cheerleading, dance team, and
gymnastics training camps, clinics, seminars, and workshop providers; athletic wear
providers; instruction and training in the fields of dance, cheerleading and sports; cosmetics;
dried flower arrangements; pre-recorded videotapes and compact discs containing music;
magazines; books; bags; providing multiple user access to a global computer information
network for the transfer & dissemination of a wide range of information with respect to
topics of interest to teenage girls; and providing information about goods & services via a
computer network with respect to topics of interest to teenage girls.

The term “communication” or any variant thereof, as used herein, includes oral or written
verbal expression or nonverbal conduct of a person intended by him or her as the substitute
for oral or verbal expression. It also specifically includes e-mail messages, correspondence,
notes of meetings and notes of telephone calls.

The term “person” as used herein refers to both natural persons and to corporate or other
business entities, partnerships, groups, associations, governmental entities, or other
organizations.

As used herein, “and” as well as ““or” shall be construed either disjunctively or conjunctively
as necessary in order to bring within the scope of the request all documents and things which
might otherwise be construed to be outside its scope.

As used herein, the singular shall always include the plural and the present tense shall always
include the past tense.

The term “thing” as used herein refers to any tangible object rather than a docurnent, and
includes objects of every kind and nature such as, but not limited to, prototypes, models,
specimens, computer disks and tapes, videotapes and audiotapes.
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15.

16.

17.

18.

1.

2.

The phrases “relate to,” “relates to” and “relating to” mean and include pertaining to,
reflecting, referring to, discussing, showing, supporting, constituting, or being in any way
logically or factually connected to the matter discussed.

The phrases “evidencing” or “evidences” mean tending to show, in any probative manner,
the existence or nonexistence of a matter. “Evidencing” or *“evidences” also includes
conceming, describing, reflecting or constituting,

Should You withhold any document requested by any of the following requests, You shall, in
your written response, describe such document by specifying the following for each such
document:

a) The date appearing on the document and if no date appears thereon, so state and give
the approximate date on which the document was prepared;

b) The identifying number, letter or combination thereof, if any, and the significance of
meaning of such;

c) The general nature or description of the document (i.e., whether it is a letter,
memorandum, minutes of a meeting, etc.) and the number of pages of which it
consists;

d) The name of the person who signed the document and if it was not signed, so state
and give the name of the person or persons who prepared it;

e) The name of the person to whom the document was addressed and the name of each
person, other than such addressee, to whom the document, or a copy thereof, was
sent;

f) The subject matter to which the document relates; and

g) The specific claim relied on for withholding production of the document.

Unless otherwise indicated in the request, the applicable time period for the request
documents is the past five (5) years to the present.

These requests shall be deemed continuing in nature, and You shall produce for inspection
and copying any document or thing requested herein which is unavailable to You at the time
You submit Your responses hereto, but which becomes available to You, pursuant to Fed. R.
Civ. P. 26(e).

DOCUMENTS REQUESTED

All documents evidencing Your corporate or organizational structure.

All search reports and investigation reports prepared by or for Opposers which refers to,

relates to or comments upon Opposers’ Marks or Applicant’s Mark.

3.

4,

All documents relating to Opposers’ sale of goods or services under Opposers’ Marks.

All documents relating to use by third parties of a service mark, trademark or trade name

including or consisting of Applicant’s Mark or Opposers’ Marks, or any designation similar thereto,
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5. All documents relating to any challenges that Opposers have made to any third party
involving claims of conflict or infringement regarding Opposers’ Marks.

6. All documents relating to any challenges that any third party has made to Opposers,
involving claims of conflict or infringement regarding Opposers’ Marks.

7. All documents and things relating to any court or Patent and Trademark Office action filed
by Opposers in connection with Opposers’ Marks.

8. All documents and things relating to any court or Patent and Trademark Office action filed
against Opposers in connection with Opposers’ Marks.

9. Specimens of all advertising and promotional documents bearing Opposers’ Marks,
including, without limitation, brochures, catalogues, circulars, leaflets, direct mail pieces, newspaper
and magazine advertisements, commercials, telephone book advertisements, price lists, trade
association listings, annual reports and any other material such as labels, tags, packages, containers,
decals, stamps, and name plates used by Opposers, its distributors or other sellers of its products or
services.

10.  Specimens of all types of goods bearing, sold or marketed under Opposers’ Marks.
11.  Specimens of Opposers’ Marks used in connection with Your services.

12. All documents identifying the publications and broadcast media in which Opposers have
advertised, are advertising, or have planned to advertise, any of its products or services bearing, sold
or marketed under Opposers’ Marks.

13. Copies of all television commercials, radio scripts and other media advertising not previously
requested in which Applicant’s Mark or Opposers’ Marks appears or are mentioned.

14.  Alldocuments relating to any consumer or market survey, test or study that Opposers have
conducted, or have caused to be conducted, regarding the public’s or the trade’s recognition of, or
reaction to, Opposers’ Marks.

15.  All documents relating to any consumer or market survey, test or study that Opposers have
conducted, or have caused to be conducted, regarding the public’s or the trade’s recognition of, or
reaction to, Applicant’s Mark.

16. All documents relating to any consumer or market survey, test or study that Opposers have
conducted, or have caused to be conducted, regarding any current or prospective confusion among
the public, retailers or the trade, resulting from use of Applicant’s Mark.

17. All documents relating to any communication or notice to Opposers indicating whether
Applicant’s use of Applicant’s Mark would result in confusion or mistake in any industry or among
the public.

18. All documents identifying the types and classes of consumers to whom Opposers market or
sell goods and/or services identified by Opposers’ Marks,
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19.  All documents regarding the markets and channels of trade in the United States though which
Opposers market or sell goods and/or services in connection with the Opposers’ Marks.

20.  All documents relating to statements, inquiries, comments or other communications by or
from Opposers’ customers, distributors, suppliers or others, relating to the similarity of Opposers’
Marks to Applicant’s Mark or evidencing any confusion, suspicion, belief or doubt as to the
relationship between either or both Applicant and Opposers or their respective products or services.

21.  All documents relating to any communication, oral or written, received by Opposers from
any person that suggests, implies or infers any connection or association with Applicant, or which
inquires as to whether there is or may be such a connection or association.

22.  All documents relating to any instance or occurrence of actual confusion on the part of any
person related to use of Applicant’s Mark.

23.  All documents relating to any plan Opposers have to expand the type of goods or services it
offers for sale under Opposers’ Marks.

24.  All documents and things referring or relating to the creation and selection of Opposers’
Marks including, without limitation, correspondence with, and memoranda between, Opposers and
any name consultant, design firm, advertising agency, advertising media, suppliers and printers.

25.  All documents and things referring or relating to the adoption and use (including Opposers’
first use in intrastate and interstate commerce) of Opposers' Mark including, without limitation,
correspondence with, and memoranda between, Opposers and any name consultant, design firm,
advertising agency, advertising media, suppliers and printers.

26. All federal and state service mark applications filed by, or on behalf of, Opposers for
Opposers’ Marks and any variants thereof, and all documents referring or relating to any such
applications.

27.  All documents and things referring or relating to, or comprising, any permission given by
Opposers to any third party to use a trademark or trademark name which Opposers considered or
considers to be similar or identical to Opposers’ Marks including, without limitation, all franchise
agreements, licenses, and other documents permitting such use, and all documents relating thereto.

28.  All documents and things referring or relating to, or comprising, any permission received by
Opposers from any third party to use a trademark or trade name which Opposers considered or
considers to be similar or identical to Opposers’ Marks including, without limitation, all franchise
agreements, licenses and other documents permitting such use, and all documents relating thereto.

29.  All documents and things referring or relating to, or comprising any assignment of any
trademark rights for Opposers’ Marks.

30.  Specimens of each different counter display or other point-of-sale display prepared, printed
or disseminated by or for Opposers in which Opposers’ Marks appears since the alleged date of first
use of that designation to date.
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31.  All documents referring or relating to, or commenting upon, Opposers’ advertising or
promotional expenditures for any goods or services under Opposers’ Marks.

32.  All documents and things relating or referring to the geographic scope of the advertising,
distribution and sale of goods or services bearing or sold under Opposers’ Marks.

33.  All documents and things relating or referring to, or comprising, Opposers’ advertising
expenditures for goods bearing or services sold under Opposers’ Marks organized by the geographic
or distribution regions where services have been offered or products have been sold.

34.  All documents and things identifying the geographic or distribution regions where services
have been rendered or offered or products have been sold or offered under Opposers’ Marks.

35.  All documents referring or relating to, or comprising, Opposers’ first notice of Applicant’s
application for registration of Applicant’s Mark.

36.  Alldocuments and things referring or relating to any modification by Opposers of Opposers’
Marks since the first use thereof including, without limitation, all documents relating to the reason
such modification was made.

37.  All documents referring or relating to or commenting upon Opposers’ development,
manufacture, offering for sale, sale and distribution of any goods or services with which Opposers’
Marks has been used.

38.  All documents referring or relating to, or comprising, any analyses, studies or reports relating
to the sales or prospective sales of Opposers’ services under Opposers’ Marks including, but not
limited to, business plans, marketing plans, development plans, financial plans and budgetary plans.

39.  All documents referring or relating to, or comprising or commenting on, Opposers’
incorporation, corporate name reservations, qualifications to do business, trade name registrations
and assumed name recordations for Opposers and any of its divisions, subsidiaries, or related
businesses, referring or retating to the use of the term “Varsity” or the letter “V.”

40.  All documents and things referring or relating to the proportion of all of Opposers’ products
or services that are marketed and sold under Opposers’ Marks.

41.  All documents relating to any inquiry, investigation or survey conducted by or on behalf of
Opposers regarding any issues involved in the above-referenced proceeding.

42,  Anyand all documents constituting statements, no matter how recorded, of Applicant or any
of its agents, employees, representatives or attorneys.

43, All documents reflecting correspondence and/or communications between you and
Applicant.

44,  Any and all recordings, whether made manually, electronically, via magnetic tape or any
other method, of any conversations between You and any person, other than Your attorney, relating
to this proceeding.
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45. Any and all documents sent to, sent by, received from or concerning You that evidence or
relate to Your use of Opposers’ Marks.

46.  Any and all documents sent to, sent by, received from or concerning You that evidence or
relate to any third party’s use of Opposers’ Marks.

47.  All documents relating to any authorizations or licenses granted by You or any person acting
on Your behalf to use Opposers’ Marks.

48.  All documents relating to any communication, oral or in writing, received by You from any
person which suggests, implies or infers that Opposers may be connected or associated with
Applicant or any other corporation.

49.  All documents relating to any communication, oral or in writing, received by You from any
person that contains any inquiry as to whether there is or may be or which evidences any such
connection or association.

50.  All documents relating to any instance or occurrence in which any person was actually
confused between Opposers and Applicant or their services or goods due to Opposers’ and/or
Applicant’s use of their respective marks or names.

51.  Alldocuments relating to any statements or opinions of any third parties regarding any of the
issues in this proceeding.

52.  All documents relating to any communications between You and any person that has used or
registered any of the designation “Varsity” or any variation thereof.

53.  All documents relating to any communications between You and any person that has used or
registered any of the designation “V” or any variation thereof.

54.  All documents relating to any communications between You and any person to whom You
have sent any demand letter, “cease and desist” letter or any other correspondence in connection
with which You contended, at any time, that such persons’ use of a trademark, trade name and/or
service mark diluted and/or infringed Opposers’ Marks.

55.  All documents relating to any communications between You and any person from whom You
have received any demand letter, “cease and desist™ letter or any other correspondence in connection
with which such person(s) contended, at any time, that Your use of Opposers’ Marks diluted and/or
infringed a trademark, trade name and/or service mark of such person(s).

56.  All documents, other than those produced in response to any of the foregoing requests,
identified by Opposers in its responses to Applicant’s interrogatories to Opposers.

57.  Any and all documents reviewed by any expert or rebuttal expert who will or has been
consulted by You for the purposes of this proceeding.

58.  Any and all documents utilized as the basis of any expert opinion to be offered or used by
You for the purposes of this proceeding.

APPLICANT'S FIRST REQUEST FOR PRODUCTION OF
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59.  Any and all resumes or curriculum vitae of any experts or rebuttal experts on whose
testimony You may rely for the purposes of this proceeding or of any consulting expert who has
generated any document reviewed by a testifying or rebuttal expert.

60.  Any and all documents sent by, sent to, received from or concerning the experts or rebuttal
experts on whose opinions You may rely for the purposes of this proceeding.
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RECEIVED

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE MAR 2 3 2004
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD - i . BOYD

in re Application Serial No. 76/459,811
Varsity Brands Inc.; Varsity Spirit
Corporation; Varsity Spirit
Fashions & Supplies, Inc.,
Opposers,
V. Opposition No. 91157733
VTV: Varsity Television, Inc.,
Applicant.

" OPPOSERS’ RESPONSES TO APPLICANT’S
FIRST SET OF INTERROGATORIES TO OPPOSERS

Opposers Varsity Brands inc., Varsity Spirit Corporation and Varsity Spirit
Fashions & Supplies, Inc. (“Opposers”) by their attorneys and pursuant to Rule 2.120 of
the Trademark Rules and Practice and Rules 26 and 33 of the Federal Rules of Civil
Procedure, hereby respond to Applicant's First Set of Interrogatories to Opposers as

follows:

GENERAL OBJECTIONS

1. Oppposers object to these Interrogatories to the extent that they seek
documents protected by attorney-client privilege, attorney work product doctrine or any
other privilege or immunity.

2. Opposers object to these Interrogatories to the extent that they seek

documents created, dated or generated after the date that the Opposition was filed as

\J \J

EXHIBIT “C”

Opp. No. 91157733
Varsity Spirit v. VTV:
Varsity Television




overly broad and as not relevant to any issue in this Opposition nor reasonably
calculated to lead to the discovery of admissibie evidence.

3. Opposers object to these interrogatories to the extent that they seek
documents that are not within the possession, custody, or controi of Opposers.

4, Opposers object to these Interrogatories to the extent that they seek the
disclosure of confidential information of Opposers, in the absence of a Protective Order.

5. Opposers object to these Interrogatories to the extent that they are overly
broad, unduly vague, and ambiguous to that extent that they are not limited in time to
the events relevant to the complaint.

Without waiving any of these General Objections, Opposers respond to
Applicant's First Set of Interrogatories to Opposers as follows, incorporating each and

every one of the General Objections into each respective answer below.

INTERROGATORIES

INTERROGATORY NO. 1: Identify the states in the United States and all other
countries in which You are qualified or licensed to do business.

ANSWER:
In addition to the General Objections, Opposers object to this Interrogatory on

the ground it is not calculated to lead to the discovery of admissible evidence.

INTERROGATORY NO. 2: Identify each of Your predecessors, parents, subsidiaries
and affiliated companies.

ANSWER:
In addition to the General Objections, Opposers object to this interrogatory on

the ground it is vague and not likely to lead to the discovery of admissible evidence.
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Without waiving the foregoing, Opposer Varsity Brands, Inc. is the parent company of

Opposers Varsity Spirit Corporation and Varsity Spirit Fashions & Supplies, Inc.

INTERROGATORY NO. 3: Identify the manner in which each entity identified in Your
response to the previous Interrogatory has used Opposers’ Marks.

ANSWER:

In addition to the General Objections, Opposers object to this Interrogatory on
the grounds it cannot respond to the previous Interrogatory, as stated therein. The
entities which use Opposers’ Marks are identified in the Notice of Opposition.
Additionally, Opposers object to this interrogatory on the grounds that it is overly broad.
Notwithstanding tﬁese objections, and without waiving the same, Opposers use their

marks on or in connection with their goods and services and in the advertising therefor.

INTERROGATORY NO. 4: Please set forth the federal basis for your Opposition to
Applicant's Mark.

ANSWER:

In addition to the General Objections, Opposers abject to this Interrogatory on
the grounds it is vague and unintelligible and not calculated to fead to the discovery of
admissible evidence. The basis for Opposers’ opposition to the registration of
Ap:plicant's mark is clearly set forth in the Notice of Opposition already in Applicant’s

possession.

INTERROGATORY NO. 5: Identify and describe all geographic areas within the
United States and around the world in which You have sold or provided, or offered to
sell or provide goods and/or services in connection with Opposers’ Marks.




ANSWER:

In addition to the General Objections, Opposers object to part of this
Interrogatory on the ground it is not calculated to lead to the discovery of admissible
evidence. Opposers' sale or offer to sell products under Opposers’ Marks outside the
United States has no bearing on this proceeding. With respect to the balance of this

interrogatory, Opposers offer goods and services in all 50 states.

INTERROGATORY NO. 6: Identify by setting forth the mark, jurisdiction (state or
Federal), serial number and date of filing of all federal and state trademark and service
mark applications filed by You or on Your behalf for Opposers’ Marks.

ANSWER:

In addition to the General Objections, Applicant objects to this interrogatory on
the grounds it is overly broad and burdensome. The information sought by Applicant
regarding Opposers’ federal trade and service marks is easily accessible from the
Patent and Trademark Office database and are identified in full in Opposers’ Notice of
Opposition.

With respect to state trade and service mark applications and registrations,

Opposers do not rely on same in this opposition.

INTERROGATORY NO. 7: Identify any additional trademarks, not identified in Your
answer to the preceding interrogatory, to which You claim rights, common law or
otherwise and on which you base your opposition to Applicant's Mark.




ANSWER:

Opposers refer Applicant as its answer to interrogatory No. 6 above.
Additionally, and to the extent not so identified above, Opposers rely on their common
law usage of VARSITY.COM as to the offering of internet services since before

Applicant's first use.

INTERROGATORY NO. 8: Identify and describe the persons or entities to which You
have sold or provided, or offered to sell or provide goods and/or services in connection
with Opposers’ Marks.

ANSWER:

In addition to the General Objections, Opposers object to this Iﬁterrogatory on
the ground it is overly broad and overly burdensome and not likely to lead to the
discovery of admissible evidence. Additionally, Applicant does not specify a time frame
within which it seeks the information requested. Further, Opposers have sold their
products and services to innumerable persons since they began using Opposers' Marks
at least as early as 1978 (VARSITY SPIRIT FASHONS) and 1989 (JUNIOR VARSITY
SPIRIT FASHIONS). Additionally, to the extent Applicant is seeking the names of
Opposers’ customers, this information is proprietary and protected by privilege and not

likely to lead to the discovery of admissible evidence.

INTERROGATORY NO.9: Describe in detail all services offered by You since 1978.

ANSWER:
Opposers object to this interrogatory on the grounds it is not likely to lead to the

discovery of admissible evidence and is overly broad and burdensome. Additionally, it
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is unknown why a date of “1978" was selected as a time frame by Applicant, but
Opposers object to such time frame since no relevant cause could be served. Applicant

claims a date of first use of July 2002. There is no question of priority in this opposition.

INTERROGATORY NO. 10: Were Opposers’ Marks used by you in connection with
any “of the services referenced in the preceding interrogatory, if yes, please identify and
describe each use.

ANSWER:

Opposers incorporate their objections to the prior interrogatory herein.
Additionally, Opposers object to this interrogatory in that it is vague and unintelligible in
that surely Applicant cannot be seeking a response setting forth each time Opposers
put their company name and trademarks on each item and correspondence they have

ever sent or sold.

INTERROGATORY NO. 11: Describe in detail all goods sold by you since 1978.

ANSWER:

Opposers object to this interrogatory on the grounds it is not likely to lead to the
discovery of admissible evidence and is overly broad and burdensome. Additionally, it
is unknown why a date of “1978" was selected as a time frame by Applicant, but
Opposers object to such time frame since no relevant cause could be served. Applicant

claims a date of first use of July 2002. There is no question of priority in this opposition.

INTERROGATORY NO. 12: Were Opposers’ Marks used by you in connection with
the goods referenced in the preceding interrogatory, if yes, please identify and describe
each use.




ANSWER:

Opposers incorporate their objections to the prior interrogatory herein.
Additionally, Opposers object to this interrogatory in that it is vague and unintelligible in
that surely Applicant cannot be seeking a response setting forth each time Opposers
put their company name and trademarks on each item and correspondence they have

ever sent or sold.

INTERROGATORY NO. 13: State your annual expenditures for every year from 1978
to date, in United States dollars, for advertising and promoting Your goods and/or
services on which You use Opposers’ Marks.

ANSWER:

In addition to the General Objections, Opposers object to this Interrogatory on
the grounds it is burdensome and harassing and not likely to lead to the discovery of
admissible evidence, and it seeks information that is confidential and proprietary.
Additionally, it is unknown why a date of “1978” was selected as a time frame by
Applicant, but Opposers object to such time frame since no relevant purpose could be
served. Applicant's Mark was first used in July 2002. There is no question of priority in
this opposition. Without waiving the foregoing, Opposers will provide a substantive

response, to the extent one exists, upon the entry of a suitable Protective Order.

INTERROGATORY NO. 14: Identify each different label, hangtag, wrapper, container,
label, advertisement, brochure, article, speech, published paper or treatise, web page
and the like, which contains or bears Opposers’ Marks and/or on which You use
Opposers’ Marks.




ANSWER:

In addition to the General Objections, Opposers object to this Interrogatory on
the ground it is overly burdensome and not limited in time. Opposers cannot identify
each and every item upon which Opposers’ Marks are used. Notwithstanding the

foregoing, Opposers will produce representative samples of materials.

INTERROGATORY NO. 15: Identify each person employed by You who has been or
now is responsible for (a) marketing, advertising and promotion, (b) bookkeeping and
accounting, and (c) research and development, with respect to any goods and/or
services offered for sale or sold under Opposers’ Marks.

ANSWER: -

Opposers object to this interrogatory on the grounds that it is overly broad and
burdensome and vague to the extent the term “responsible” could call for employees not
bearing principal authority. Notwithstanding the foregoing, Opposers are investigating
the person or persons best able to provide information about the subjects outlined in
sub-parts (a) and (b) in this Interrogatory. Additionally, Opposers object to sub-part (c)
of this interrogatory to the extent it is vague and unintelligible. Once such person or
pefsons are identified, Opposers will supplement this response.

INTERROGATORY NO. 16: Please identify each person with knowledge of relevant
facts concerning this opposition proceeding.

ANSWER:
Opposers are investigating the person or persons best able to provide
information about the information requested in this Interrogatory. Once such person or

persons are identified, Opposers will supplement this response.



INTERROGATORY NO. 17: Identify each outside agent or agency retained by You who
has been or now is responsible for (a) marketing, advertising and promotion, (b)
bookkeeping and accounting, and (c) research and development, with respect to any
goods and/or services offered for sale or sold under Opposers’ Marks.

ANSWER:

Opposers object to this interrogatory on the grounds that it calls for the disclosure
of confidential and/or proprietary information and is not likely to lead to the discovery of
admissible evidence. Further, Opposers object to sub-part (¢} in that it is vague and
unintelligible.

Notwithstanding the foregoing, Opposers will respond to parts (a) and (b) upon

the entry of a suitable Protective Order.

INTERROGATORY NO. 18: Identify each person and/or entity which has ever been
granted the authorization and/or license, by You or any person acting for or on Your
behalf, to use Opposers’ Marks and set forth the scope of such license and/or
authorization and the manner in which You police and/or monitor use of Opposers’
Marks.

ANSWER:
In addition to the General Objections, Opposers object to this Interrogatory on
the ground it seeks information that is confidential and proprietary. Opposers will

provide a substantive response, to the extent one exists, upon the entry of a suitable

Protective Order.

INTERROGATORY NO. 19: Identify the media through which You have advertised or
promoted Your goods or services under Opposers’ Marks.




ANSWER:

In addition to the General Objections, Opposers object to this Interrogatory on
the ground it is overbroad and burdensome and not limited in time. Opposers also
object to this interrogatory to the extent “media” is vague. Without waiving the
foregoing, Opposers have advertised and promoted their goods in print media,

television media, radio media and internet media.

INTERROGATORY NO. 20: State whether You, or any person acting for or on Your
behalf, has received any communication, oral or in writing, from any person or entity
which suggests, implies or infers that Opposers may be connected or associated with
Applicant or-any other corporation.
ANSWER:

In addition to the General Objections, Opposers object to this Interrogatory on
the ground it is overly broad. Specifically, it does not provide a time frame within which
the information sought is requested. Additionally, Opposers’ burden is to prove

likelihood of confusion; that it is likely consumers, upon seeing the applicant’'s mark, will

have been confused. However, oftentimes, such confusion goes unreported.

INTERROGATORY NO. 21: State whether You, or any person acting for or on Your
behalf, has received any communication, oral or in writing, from any person, that
contained an inquiry as to whether there is or may be any connection or association
between Opposers and Applicant.

ANSWER:
In addition to the General Objections, Opposers object to this Interrogatory on
the ground it is overly broad. Specifically, it does not provide a time frame within which

the information sought is requested. Additionally, Opposers’ burden is to prove

10
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likelihood of confusion; that it is likely consumers, upon seeing the applicant’s mark, will

have been confused. However, oftentimes, such confusion goes unreported.

INTERROGATORY NO. 22: identify each and every instance within Opposers’
knowledge of actual confusion or mistake by anyone between Opposers, Opposers’
Marks or services offered under Opposers Marks and Applicant or Applicant's Mark,
and identify each and every document reflecting or referring to such confusion or
mistake.
ANSWER:

In addition to the General Objections, Opposers object to this Interrogatory on
the ground it is overly broad. Specifically, it does not provide a time frame within which
the information sought is requested. Additionally, Opposers' burden is to prove

likelihood of confusion; that it is likely consumers, upon seeing the applicant's mark, will

have been confused. However, oftentimes, such confusion goes unreported.

INTERROGATORY NO. 23: identify each person from whom You, or any person acting
for or on Your behalf, has obtained any statements or opinions regarding any of the
issues in this proceeding, and set forth the substance of such statements or opinions.

ANSWER:
In addition to the General Objections, Opposers object to this Interrogatory it
seeks information protected under the attorney-client and attorney work-product

privileges.

INTERROGATORY NO. 24: Identify each person who has knowledge of relevant
information or facts with regard to this proceeding and state the subject(s) of information
and facts known by each such person.

11



ANSWER:

Opposers object to this interrogatory on the grounds that it is duplicative of

interrogatory No. 16 and thus burdensome and harassing.

INTERROGATORY NO. 25: Identify each person of whom You are aware who has
used or registered any designation of “Varsity" or any variation thereof, and identify the
designation and the goods or services for which the designation has been or is now
used or registered.

ANSWER:

in addition to the General Objections, Opposers’ object to this Interrogatory on
the ground it is overly broad. Specifically, it does not specify the goods and/or services
of interest to Applicant in.relation to this Interrogatory. If Applicant will revise this
Interrogatory as requested by Opposers, Opposers will provide a substantive response,

to the extent one exists.

INTERROGATORY NO. 26: Identify each person of whom You are aware who has
used or registered any designation of the letter “V” or any variation thereof, and identify
the designation and the goods or services for which the designation has been or is now
used or registered.
ANSWER:

In addition to the General Objections, Opposers' object to this Interrogatory on
the ground it is overly broad. Specifically, it does not specify the goods and/or services
of interest to Applicant in relation to this Interrogatory. If Applicant will revise this

Interrogatory as requested by Opposers, Opposers will provide a substantive response,

to the extent one exists.

12
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INTERROGATORY NO. 27: !dentify all persons to whom You have sent any demand
letter, "cease and desist” letter or any other correspondence in which You contended
that such persons’ use of a trademark, trade name and/or service mark diluted and/or
infringed Opposers’ Marks.

ANSWER:
In addition to the General Objections, Opposers object to this Interrogatory on
the grounds it is overly broad, and not calculated to lead to the discovery of admissible

evidence and request information protected by the attorney-client privilege.

INTERROGATORY NO. 28: Identify all persons to whom You have received any
demand latter, “cease and desist” letter or any other correspondence in which such
person(s) contended that Your use of Opposers’ Marks diluted and/or infringed a
trademark, trade name and/or service mark of such persorys).

ANSWER:
Opposers object to this interrogatory on the ground that it is uninteliigible.

Opposers cannot respond as to correspondence “to” whom it received correspondence.

INTERROGATORY NO. 29: State whether You have conducted a survey, study, or
inquiry to ascertain whether or not the public has been or is likely to be confused by
Applicant's use of Applicant's Mark and Opposers’ use of any marks, and (a) identify the
dates on which said survey, study or inquiry was conducted; (b) describe the findings
and conclusions of the survey; (c) identify the name and address of the persons
involved in the preparation, execution and reporting of the results of such survey; (d)
identify the questions that were asked; (e) describe the manner in which the survey was
actually conducted; and (f) identify the appropriate completion date of any such survey
now pending. '
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ANSWER:
In addition to the General Objections, Opposers object to this Interrogatory on
the grounds it seeks information deemed privileged under the attorney work-product

doctrine. Notwithstanding the foregoing, Opposers have not yet performed a survey.

INTERROGATORY NO. 30: Identify each witness whose testimony Opposers intends
to take during the testimony period of this opposition proceeding, and for each witness,
state: (a) the substance of the facts and opinions to which the witness is expected to
testify and a summary of the grounds for each opinion and {b) the basis for each opinion
and each fact.

ANSWER:
Opposers have not yet identified such individual(s), or the basis for such
testimony. Opposers reserve the right to supplement this information as it becomes

available.

INTERROGATORY NO. 31: Identify all web sites by URL which Opposers are currently
utilizing or plan to utilize which display Opposers’ Marks and identify: (a) the purpose of
the web site(s) and (b) the specific goods and/or services advertised and/or sold on
such web site(s).

ANSWER:

Opposers object fo this interrogatory on the grounds that {a) is vague and
uninteiligible in that Opposers cannot decipher what is meant by a “purpose” of a
website. Without waiving the foregoing, the majority of Opposers’ goods are displayed
at “varsity.com.” Opposers’ services include providing content and information over

such site as well as internet services pertaining to the sale of goods.
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INTERROGATORY NO. 32: |dentify each and every use of Opposers’ Marks with
regard to internet services.

ANSWER:

Opposers object to this interrogatory on the grounds that it is overly broad and
burdensome and unintelligible. Opposers cannot “identify” each time its mark appears
on its website, and to the extent it could, such usage is constant and occurring 24/7,

365 days per year.

INTERROGATORY NO. 33: Identify each and every use of Opposers’ Marks with
regard to television services.

ANSWER: |
Opposers object to this interrogatory on the grounds that it is vague and
unintelligible in that it is unknown what is meant by the phrase “television services.”
Additionally, to the extent Applicant seeks information pertaining to each time the
VARSITY Mark appears on television, it is overly broad and burdensome.
Notwithstanding the foregoing, Opposers will provide representative samples of
the.usage of VARSITY on television broadcasts.
INTERROGATORY NO. 34; State the entire basis for Opposers’ statement in its
Notice of Opposition, specifically Paragraph No. 9 that “[tlhe proposed services of

Applicant and the services of Opposers, particularly its internet services offered under
the trademark ‘Varsity’ are identical and/or substantially similar and/or related.”

ANSWER:
Without limitation, both Opposers’ Marks and Applicant’s Mark utilize the
dominant portion VARSITY. Opposers’ usage of VARSITY precedes that of Applicant.

Both Applicant and Opposers offer or intend to offer goods and services to school
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children, especially high school children. This common usage of the dominant portion
of the respective marks especially when used in connection with Applicant's applied for
services; lead Opposers to the conclusion that confusion between Applicant’s Mark and

Opposers’ Marks is highly likely. Opposers’ legal basis is the Lanham Act.

INTERROGATORY NO. 35: State the entire basis for Opposers’ statement in its
Notice of Opposition, specifically Paragraph No. 10 that “Applicant’s ‘Varsity Television’
mark, as applied to the services set forth in the application herein opposed, so
resembles Opposers’ VARSITY Family of Marks that it is likely to cause confusion,
mistake and/or deception.”

ANSWER:

Without limitation, both Opposers’ Marks and Applicant’'s Mark utilize the
dominant portion VARSITY. Opposers’ usage of VARSITY precedes that of Applicant.
Both Applicant and Opposers offer goods and services to school children, especially
high school children. This common usage of the dominant portion of the respective
marks especially when used in connection with Applicant's applied for services; lead
Opposers to the conclusion that confusion between Applicant's Mark and Opposers’

Marks is highly likely. Opposers’ legal basis is the Lanham Act.

INTERROGATORY NO. 36: Specifically identify and describe Opposers' trade name,
common-law trademarks, trademark applications and trademark registrations which
Opposers contend compose its “VARSITY Family of Marks” referred to in Paragraph
No. 6 of Opposers’ Notice of Opposition.

ANSWER:

In addition to the General Objections, Opposers object to this Interrogatory on
the ground it is burdensome and harassing. The information sought by Applicant is set

forth in Opposers’ Notice of Opposition.
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INTERROGATORY NO. 37: Identify which, if any, of the “VARSITY Family of Marks,”
identified in Your response to the previous Interrogatory, so resembles Applicant’s Mark
that, as You allege in Paragraph No. 10 of Your Notice of Opposition, “it is likely to
cause confusion, mistake and/or deception”

ANSWER:
Opposers believe that all of Opposers’ VARSITY Family of Marks so resemble

Applicant's mark so as to be likely to cause confusion, mistake and/or deception.

INTERROGATORY NO. 38: Identify any other of Opposers’ Marks, not listed in Your
answer to the preceding interrogatory, that You allege so resembles Applicant’s Mark
that, as You allege in Paragraph No. 10 of Your Notice of Opposition, “it is likely to
cause confusion, mistake and/or deception.”

ANSWER:

None.

INTERROGATORY NO. 39: For each interrogatory response herein, please identify
the person(s) that provided information or participated in the preparation of the
response.
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ANSWER:
Jeff Webb - All
Arlana S. Cohen, Esq. - All

Mark J. Speciner, Esq. - All

Dated: March 22, 2004 Respectfully submitted,

VARSITY BRANDS, INC.
VARSITY SPIRIT CORPORATION
VARSITY SPIRIT FASHIONS & SUPPLIES, INC.

Arlell"r?i S. Cdfen, ESq—

Mark J. Spe&ciner, Esq.

St. Onge Steward Johnston & Reens LLC
Attorneys for Applicant

986 Bedford St.

Stamford, CT 06905

Telephone: (203) 324-61565
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CERTIFICATE OF SERVICE

This is to certify that on this 22" day of March, 2004, a true and correct copy of the
foregoing Opposers’ Responses To Applicant’s First Interrogatories To Opposers_ is being
served on the attorneys of record for Applicant on this day, by depositing the same as first
class mail, postage prepaid, in an envelope addressed as follows:

Cami Dawson Boyd, Esq.
Jackson Walker LLP

901 Main Street, Suite 6000
Dallas, TX 75202-3748

) S~

Mark/J. Spﬁlner -




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL. BOARD

Varsity Brands Inc.; Varsity Spirit Corporation; and Varsity Spirit Fashions &
Supplies, Inc. v. VTV: Varsity Television, Inc. (Opposition No. 891157733)

I, the undersigned, declare as follows:

| am the President of Varsity Brands, Inc., a Tennessee corporation whose
principal place of business is, and a party to this action. | have read the foregoing:
OPPOSERS’' RESPONSES TO APPLICANT’S FIRST SET OF INTERROGATORIES
TO OPPOSERS and know its contents. | am informed and believe that the matters
stated in it are true, and on that ground allege that the matters stated in it are true.

| declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.

Executed on March 22, 2004 at Memphis, Tennessee.

VARSITY BRANDS, INC.

ebb




RECEIVED

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE ~ MAR 2 3 2008
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD . \\1i 1y BOYD

In re Application Serial No. 76/459,811

Varsity Brands Inc.; Varsity Spirit
Corporation; Varsity Spirit
Fashions & Supplies, Inc.,

Opposers,

Opposition No. 91157733

)

)

)

)

)

)

V. )
)

VTV: Varsity Television, Inc., )
)
)

Applicant.

OPPOSERS'’ RESPONSES TO APPLICANT’S
FIRST REQUEST FOR PRODUCTION OF
DOCUMENTS AND THINGS TO OPPOSERS

Opposers Varsity Brands Inc., Varsity Spirit Corporation and Varsity Spirit
Fashions & Supplies, Inc. (“Opposers”), by their attomeys and pursuant to Rule 2.120 of
the Trademark Rules and Practice and Rulés 26 and 34 of the Federal Rules of Civil
Procedure, hereby respond to Applicant’s First Request for Production of Documents
and Things to Opposers.

All General Objections contained in Opposers’ Responses to Applicant’s First

Set of Interrogatories to Opposers are incorporated herein by reference.

RESPONSES

REQUEST NO. 1: All documents evidencing your corporate or organizational
structure.

EXHIBIT “D"

Opp. No. 91157733
Varsity Spirit v. VTV
Varsity Television




ANSWER:

In addition to the General Objections, Opposers object to this Request on the
grounds it is not likely to lead to the discovery of admissible evidence. Notwithstanding
the foregoing, Opposers will produce responsive, non-privileged documents to the

extent they exist.

REQUEST NO. 2: All search reports and investigation reports prepared by or for
Opposers which refer to, relate to or comment upon Opposers’ Marks or Applicant’s
Mark.
ANSWER:

Opposers will produce responsive non-privileged documents to the extent they

exist.

REQUEST NO. 3: All documents relating to Opposers’ sale of goods or services under
Opposers’ Marks.

ANSWER:

Opposers object to this Request on the grounds it is not likely to lead to the
discovery of admissible evidence and is overly broad and burdensome. Applicant
claims a date of first use of July 2002. There is no question of priority in this opposition.

Notwithstanding the foregoing, Opposes will produce representative samples of
the sale of goods under Opposers’ Marks that predate Applicant’s claimed date of first

use.

REQUEST NO. 4: All documents relating to use by third parties of a service mark,
trademark or trade name including or consisting of Applicant’s Mark or Opposers’
Marks, or any designation similar thereto.




ANSWER:
in addition to the General Objections, Opposers object to this Request on the
grounds it is overly broad, and not calculated to lead to the discovery of admissible

evidence and request information protected by the attorney-client privilege.

REQUEST NO. 5: All documents relating to any challenges that Opposers have made
to any third party involving claims of conflict or infringement regarding Opposers’ Marks.

ANSWER:
In addition to the General Objections, Opposers object to this Interrogatory on
the grounds it is overly broad, and not calculated to lead to the discovery of admissible

evidence and request information protected by the attorney-ciient privilege.

REQUEST NO. 6: All documents relating to any challenges that any third party has
made to Opposers, involving claims of conflict or infringement regarding Opposers’
Marks.
ANSWER:

in addition to the General Objections, Opposers object to this Interrogatory on

the grounds it is overly broad, and not calculated to lead to the discovery of admissible

evidence and request information protected by the attorney-client privilege.

REQUEST NO. 7: All documents and things relating to any court or Patent and
Trademark Office action filed by Opposers in connection with Opposers’ Marks.




ANSWER:
in addition to the General Objections, Opposers object to this Interrogatory on
the grounds it is overly broad, and not calculated to lead to the discovery of admissible

evidence and request information protected by the attorney-client privilege.

REQUEST NO. 8: All documents and things relating to any court or Patent and
Trademark Office action filed against Opposers in connection with Opposers’ Marks.

ANSWER:
In addition to the General Objections, Opposers object to this Request on the

grounds it is not calculated to lead to the discovery of admissible evidence.

REQUEST NO. 9: Specimens of all advertising and promotional documents bearing
Opposers’ Marks, including, without limitation, brochures, catalogues, circulars, leaflets,
direct mail pieces, newspaper and magazine advertisements, commercials, telephone
book advertisements, price lists, trade association listings, annual reports and any other
material such as labels, tags, packages, containers, decals, stamps, and name plates
used by Opposers, its distributors or other sellers of its products or services.
ANSWER:

In addition to the General Objections, Opposers object to this Request on the
grounds it is overly broad, burdensome and not limited in time, and not likely to lead to
the discovery of admissible evidence. Notwithstanding the foregoing, Opposers will

produce representative samples of documentation responsive to this Request.

REQUEST NO. 10: Specimens of all types of goods bearing, sold or marketed under
Opposers’ Marks.




ANSWER:
In addition to the General Objections, Opposers object to this Request on the
ground it is overly broad. Notwithstanding the foregoing, Opposers will provide for

Applicant’s inspection of representative samples of goods responsive to this Request.

REQUEST NO. 11: Specimens of Opposers’ Marks used in connection with your
services.

ANSWER:
In addition to the General Objections, Opposers object to this Request on the
grounds that it is vague and unintelligible. Opposers can provide specimens of use but

cannot understand what is meant by specimens of Opposers’ Marks.

REQUEST NO. 12: All documents identifying the publications and broadcast media in
which Opposers have advertised, are advertising, or have planned to advertise, any of
its products or services bearing, sold or marketed under Opposers’ Marks.

ANSWER:

In addition to the General Objections, Opposers object to this Request on the
grOL:md it is overly broad and not fimited in time. It also objects to that portion of the
Req'uest calling for documents relating to Opposers’ future plans as being proprietary
and-confidential. Such documents, to the extent they exist, will be produced upon entry
of a suitable Protective Order.

Notwithstanding the foregoing, Opposers will produce non-privileged

representative samples of documentation responsive to the portion of this Request not

covered under the objection above.



REQUEST NO. 13: Copies of all television commercials, radio scripts and other media
advertising not previously requested in which Applicant’s Mark or Opposers’ Marks
appears or are mentioned.

ANSWER:

Opposers will produce non-privileged responsive documents to the extent they
exist.

REQUEST NO. 14: Al documents relating to any consumer or market survey, test or
study that Opposers have conducted, or have caused to be conducted, regarding the
public’s or the trade’s recognition of, or reaction to, Opposers’ Marks.
ANSWER:

Opposers object to this request to the extent it calls for documents not likely to
lead to the discovery of admissible evidence pertaining to this opposition. Without

waiving the foregoing, Opposers will produce non-privileged responsive documents to

the extent they exist.

REQUEST NO. 15: All documents relating to any consumer or market survey, test or
study that Opposers have conducted, or have caused to be conducted, regarding the
public’s or the trade’s recognition of, or reaction to, Applicant's Mark.

ANSWER:
Opposers will produce non-privileged responsive documents to the extent they

exist.

REQUEST NO. 16: All documents relating to any consumer or market survey, test or
study that Opposers have conducted, or have caused to be conducted, regarding any
current or prospective confusion among the public, retailers or the trade, resulting from
use of Applicant's Mark.




ANSWER:

Opposers will produce non-privileged responsive documents to the extent they

exist.

REQUEST NO. 17: All documents relating to any communication or notice to Opposers
|nd|cat|ng whether Applicant’'s use of Applicant's Mark would result in confusion or
mistake in any industry or among the public.

ANSWER:

Opposers will produce non-privileged responsive documents to the extent they

exist.

REQUEST NO. 18: All documents identifying the types and classes of consumers to
whom Opposers market or sell goods and/or services identified by Opposers’ Marks.

ANSWER:
Opposers will produce responsive, non-privileged documents to the extent they

exist.

REQUEST NO. 19: All documents regarding the markets and channels of trade in the
United States through which Opposers market or sell goods and/or services in
connection with the Opposers’ Marks.

ANSWER:
Opposers will produce responsive, non-privileged documents to the extent they

exist.

REQUEST NO. 20: All documents relating to statements, inquiries, comments or other
communications by or from Opposers’ customers, distributors, suppliers or others,
relating to the similarity of Opposers’ Marks to Applicant's Mark or evidencing any
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confusion, suspicion, belief or doubt as to the relationship between either or both
Applicant and Opposers or their respective products or services.

ANSWER:

Opposers will produce non-privileged responsive documents to the extent they

exist.

REQUEST NO. 21: All documents relating to any communication, oral or written,
received by Opposers from any person that suggests, implies or infers any connection
or association with Applicant, or which inquires as to whether there is or may be such a
connection or association.
ANSWER:

Opposers will produce non-privileged responsive documents to the extent they

exist.

REQUEST NO. 22: All documents relating to any instance or occurrence of actual
confusion on the part of any person related to use of Applicant's Mark.

ANSWER:
Opposers will produce non-privileged responsive documents to the extent they

exist.

REQUEST NO. 23: All documents relating to any plan Opposers have to expand the
type of goods or services it offers for sale under Opposers’ Marks.

ANSWER:
In addition to the General Objections, Opposers object to this Request on the
grounds the documents sought are proprietary and confidential. Such documents, to

the extent they exist, will be produced upon entry of a suitable Protective Order.



REQUEST NO. 24: All documents and things referring or relating to the creation and
selection of Opposers’ Marks including, without limitation, correspondence with, and
memoranda between, Opposers and any name constltant, design firm, advertising
agency, advertising media, suppliers and printers.
ANSWER:

In addition to the General Objections, Opposers object to this Request on the

ground that it seeks documents not calculated to lead to the discovery of admissible

evidence. Opposers’ selection and adoption of its mark is not at issue in this opposition.

REQUEST NO. 25: All documents and things referring or relating to the adoption and
use (including Opposers’ first use in intrastate and interstate commerce) of Opposers’
Mark including, without limitation, correspondence with, and memoranda between,
Opposers and any name consultant, design firm, advertising agency, advertising media,
suppliers and printers.

ANSWER:
in addition to the General Objections, Opposers object to this Request on the
grounds that it seeks documents not calculated to lead to the discovery of admissible

evidence. Opposers’ selection and adoption of its mark is not at issue in this opposition.

REQUEST NO. 26: All federal and state service mark applications filed by, or on behaif
of, Opposers for Opposers’ Marks and any variants thereof, and all documents referring
or relating to any such applications.

ANSWER:

In addition to the General Objections, Opposers object to this Request on the
ground it is overly burdensome, calls in part for documents protected by attorney-client
privilege and is not likely to lead to the discovery of admissible evidence. Most of the
documents sought by Applicant are as easily obtained at the United States Patent and

Trademark Office by Applicant as they are from Opposers.



REQUEST NO. 27: All documents and things referring or relating to, or comprising, any
permission given by Opposers to any third party to use a trademark or trademark name
which Opposers considered or considers to be similar or identical to Opposers’ Marks
including, without limitation, all franchise agreements, licenses, and other documents
permitting such use, and all documents relating thereto.

ANSWER:

In addition to the General Objections, Opposers’ object to this Request on the
grounds it seeks documents that are proprietary and confidential. Notwithstanding the
foregoing, Opposers will produce responsive documents, to the extent they exist, upon

the entry of a suitable Protective Order.

REQUEST NO. 28: All documents and things referring or relating to, or comprising, any
permission received by Opposers from any third party to use a trademark or trade name
which Opposers considered or considers to be similar or identical to Opposers’ Marks
including, without limitation, all franchise agreements, licenses and other documents
permitting such use, and all documents relating thereto.
ANSWER:

In addition to the General Objections, Opposers object to this Request on the
grounds it seeks documents that are proprietary and confidential. Notwithstanding the
forégoing, Opposers will produce responsive documents, to the extent they exist, upon

the entry of a suitable Protective Order.

REQUEST NO. 29: All documents and things referring or relating to, or comprising any
assignment of any trademark rights for Opposers’ Marks.

ANSWER:
Opposer objects to this request on the ground that it is burdensome, harassing,

not limited in time, and not likely to lead to the discovery of admissible evidence.
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Additionally, Opposers object to this request to the extent it calls for privileged

information.

REQUEST NO. 30: Specimens of each different cou nter display or other point-of-sale
display prepared, printed or disseminated by or for Opposers in which Opposers’ Marks
appears since the alleged date of first use of that designation to date.
ANSWER:

In addition to the General Objections, Opposers object to this Request on the
grounds it is overly broad, burdensome and calls for production of documents from a
time period not at issue in this opposition. Notwithstanding the foregoing, Opposers will

produce representative samples of documentation responsive to this Request to the

extent they exist.

REQUEST NO. 31: All documents referring or relating to, or commenting upon,
Opposers' advertising or promotional expenditures for any goods or services under
Opposers' Marks.

ANSWER:

In addition to the General Objections, Opposers object to this Request on the
grounds that it is burdensome and harassing, not limited in time, and to the extent it
seeks documents that are proprietary and confidential and to the extent it is not likely to
lead to the discovery of admissible evidence. Notwithstanding the foregoing, Opposers

will produce responsive documents, to the extent they exist, upon the entry of a suitable

Protective Order and when Applicant properly limits the request as to time.
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REQUEST NO. 32: All documents and things relating or referring to the geographic
scope of the advertising, distribution and sale of goods or services bearing or sold under
Opposers’ Marks.
ANSWER:

In addition to the General Objections, Opposers object to this Request on the
grounds it is overly broad and harassing and not limited in time, and to the extent it calls
for documents which are proprietary and confidential. Notwithstanding the foregoing,

Opposers will produce responsive documents, to the extent they exist, upon the entry of

a suitable Protective Order.

REQUEST NO. 33: All documents and things relating or referring to, or comprising,
Opposers’ advertising expenditures for goods bearing or services sold under Opposers’
Marks organized by the geographic or distribution regions where services have been
offered or products have been sold.

ANSWER:

In addition to the General Objections, Opposers object to this Request on the
grounds it is overly broad and harassing in that Opposers need not “organize” its
documents for Applicant, and duplicative of Request No. 31. Additionally, Opposers
object to this request to the extent it seeks documents that are proprietary and

confidential. Notwithstanding the foregoing, Opposers will produce pertinent responsive

documents, to the extent they exist, upon the entry of a suitable Protective Order.

REQUEST NO. 34: All documents and things identifying the geographic or distribution
regions where services have been rendered or offered or products have been sold or
offered under Opposers’ Marks.
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ANSWER:

In addition to the General Objections, Opposers object to this Request on the
grounds it is overly broad and harassing and not limited in time, and to the extent it calls
for documents which are proprietary and confidential. Notwithstanding the foregoing,
Opposers will produce responsive documents, to the extent they exist, upon the entry of

a suitable Protective Order.

REQUEST NO. 35: All documents referring or relating to, or comprising, Opposers’ first
notice of Applicant’s application for registration of Applicant's Mark.

ANSWER:
Opposers will produce non-privileged responsive documents to the extent they

exist,

REQUEST NO. 36: All documents and things referring or relating to any modification by
Opposers of Opposers’ Marks since the first use thereof including, without limitation, all
documents relating to the reason such modification was made.

ANSWER:
In addition to the General Objections, Opposers object to this Request on the

groulnds it is not calculated to lead to the discovery of admissible evidence.

REQUEST NO. 37: All documents referring or relating to or commenting upon
Opposers’ development, manufacture, offering for sale, sale and distribution of any
goods or services with which Opposers’ Marks has been used.
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ANSWER:
In addition to the General Objections, Opposers object to this Request on the
grounds it is overly broad, burdensome, and not likely to lead to the discovery of

admissible evidence.

REQUEST NO, 38: All documents referring or relating to, or comprising, any analyses,
studies or reports relating to the sales or prospective sales of Opposers’ services under
Opposers’ Marks including, but not limited to, business plans, marketing plans,
development plans, financial plans and budgetary plans.
ANSWER:

In addition to the General Objections, Opposers object to this Request on the
grounds it seeks documents that are proprietary and confidential and documents that
are not likely to lead to the discovery of admissible evidence. Notwithstanding the

foregoing, Opposers will produce pertinent responsive documents, to the extent they

exist, upon the entry of a suitable Protective Order.

REQUEST NO. 39: All documents referring or relating to, or comprising or commenting
on, Opposers’ incorporation, corporate name reservations, qualifications to do business,
trade name registrations and assumed name recordations for Opposers and any of its
divisions, subsidiaries, or related businesses, referring or relating to the use of the term
“Varsity” or the letter “V.”
ANSWER:

In addition to the General Objections, Opposers object to this Interrogatory on
the grounds it is vague, overly broad, overly burdensome and not likely to lead to the
discovery of admissible evidence. Without waiving the foregoing, Opposer Varsity

Brands, Inc. is the parent company of Opposers Varsity Spirit Corporation and Varsity

Spirit Fashions & Supplies, Inc.
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REQUEST NO. 40: All documents and things referring or relating to the proportion of
all of Opposers' products or services that are marketed and sold under Opposers’

Marks.
ANSWER:

Opposers will produce non-privileged responsive documents to the extent they

exist.

REQUEST NO. 41: All documents relating to any inquiry, investigation or survey
conducted by or on behalf of Opposers regarding any issues involved in the above-
referenced proceeding.

ANSWER:
Opposers will produce non-privileged responsive documents to the extent they

exist.

REQUEST NO. 42: Any and all documents constituting statements, no matter how
recorded, of Applicant or any of its agents, employees, representatives or attorneys.

ANSWER:

None.

REQUEST NO. 43: All documents reflecting correspondence and/or communications
between you and Applicant.

ANSWER:
In addition to the General Objections, Opposers object to this Request on the
grounds it is overly burdensome and harassing. All documents in this proceeding could

be responsive. Additionally, any such documents would be in the hands of Applicant.
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REQUEST NO. 44; Any and all recordings, whether made manually, electronically, via
magnetic tape or any other method, of any conversations between You and any person,
other than Your attorney, relating to this proceeding.

ANSWER:

None.

REQUEST NO. 45: Any and all documents sent to, sent by, received from or
concerning You that evidence or relate to Your use of Opposers’ Marks.

ANSWER:

In addition to the General Objections, Opposers object to this Request on the
grounds it is vague, overly broad, and not restricted as to time or subject matter. All of
Opposers’ documents used in its entire business “relate” to its use of its Marks.
Notwithstanding the foregoing, if Applicant restricts its Request as indicated by

Opposers, Opposers will provide a substantive response to this Request.

REQUEST NO. 46: Any and all documents sent to, sent by, received from or
conceming You that evidence or relate to any third party's use of Opposers’ Marks.

ANSWER:
In addition to the General Objections, Opposers object to this Interrogatory on
the grounds it is overly broad, and not calculated to lead to the discovery of admissible

evidence and request information protected by the attorney-client privilege.

REQUEST NO. 47: All documents relating to any authorizations or licenses granted by
You or any person acting on Your behalf to use Opposers’ Marks.
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ANSWER:

In addition to the Genera! Objections, Opposers object to this Request on the
grounds that it is overly broad and to the extent it seeks documents that are proprietary
and confidential. Notwithstanding the foregoing, Opposers will produce certain
responsive documents, to the extent they exist, upon the entry of a suitable Protective

Order.

REQUEST NO. 48: All documents relating to any communication, oral or in writing,
received by 7 You from any person which suggests, implies or infers that Opposers may
be connected or associated with Applicant or any other corporation.

ANSWER:

Opposers will produce non-privileged responsive documents to the extent they

exist.

REQUEST NO. 49: All documents relating to any communication, oral or in writing,
received by You from any person that contains any inquiry as to whether there is or may
be or which evidences any such connection or association.
ANSWER!:

Opposers will produce non-privileged responsive documents to the extent they

exist.

REQUEST NO. 50; All documents relating to any instance or occurrence in which any
person was actually confused between Opposers and Applicant or their services or
goods due to Opposers' and/or Applicant’s use of their respective marks or names.
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ANSWER:

Opposers will produce non-privileged responsive documents to the extent they
exist. Notwithstanding the foregoing, Opposers will produce responsive, non-privileged

documents to the extent they exist.

REQUEST NO. 51: All documents relating to any statements or opinions of any third
parties regardlng any of the issues in this proceeding.

ANSWER:

In addition to the General Objections, Opposers object to this Document Request
to the extent it calls for documents protected by attorney-client privilege.
Notwithstanding the foregoing, Opposers will produce responsive, non-privileged

documents to the extent they exist.

REQUEST NO, 52: All documents relating to any communications between You and
any person that has used or registered any of the designation “Varsity” or any variation
thereof.
ANSWER:

In addition to the General Objections, Opposers object to this Request on the

grounds it is overly broad, and not calculated to lead to the discovery of admissible

evidence and request information protected by the attorney-client privilege.

REQUEST NO. 53: All documents relating to any communications between You and
any person that has used or registered any of the designation “V” or any variation
thereof.
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ANSWER:
In addition to the General Objections, Opposers object to this Request on the
grounds it is overly broad, and not calculated to lead to the discovery of admissible

evidence and request information protected by the attorney-client privilege.

REQUEST NO. 54: All documents relating to any communications between You and
any person to whom You have sent any demand letter, ‘cease and desist” letter or any
other correspondence in connection with which You contended, at any time, that such
persons’ use of a trademark, trade name and/or service mark diluted and/or infringed
Opposers’ Marks.

ANSWER:
Opposers refer Applicant to its answer to interrogatory No. 27. Notwithstanding
the foregoing, Opposers will produce responsive, non-privileged documents to the

extent they exist and to the extent not objected to.

REQUEST NO. 55: All documents relating to any communications between You and
any person from whom You have received any demand letter, “cease and desist” letter
or any other correspondence in connection with which such person(s) contended, at
anytime, that Your use of Opposers’ Marks diluted and/or infringed a trademark, trade
name and/or service mark of such person(s).

ANSWER:

In addition to the General Objections, Opposers object to this Request on the
grounds it is overly broad, and not calculated to lead to the discovery of admissible
evidence and request information protected by the attorney-client privilege.

Notwithstanding the foregoing, Opposers will produce responsive, non-privileged

documents to the extent they exist and to the extent not objected to.
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REQUEST NO. 56: All documents, other than those produced in response to any of the
foregoing requests, identified by Opposers in its responses to Applicant's interrogatories
to Opposers.

ANSWER:

Opposers will produce non-privileged responsive documents to the extent they

exist.

REQUEST NO. 57: Any and all documents reviewed by any expert or rebuttal expert
who will or has been consulted by You for the purposes of this proceeding.

ANSWER:
Opposers have not yet consulted experts or rebuttal experts. Opposers reserve
the right to supplement this Answer should responsive documentation become

available.

REQUEST NO, 58: Any and all documents utilized as the basis of any expert opinion to
be offered or used by You for the purposes of this proceeding.

ANSWER:
Opposers have not yet consulted experts or rebuttal experts. Opposers reserve
the right to supplement this Answer should responsive documentation become

available.

REQUEST NO. 59: Any and all resumes or curriculum vitae of any experts or rebuttal

experts on whose testimony You may rely for the purposes of this proceeding or of any
consulting expert who has generated any document reviewed by a testifying or rebuttal
expert.
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ANSWER:
Opposers have not yet consulted experts or rebuttal experts. Opposers reserve

the right to supplement this Answer should responsive documentation become

available.

REQUEST NO. 60: Any and all documents sent by, sent to, received from or
concerning the experts or rebuttal experts on whose opinions You may rely for the
purposes of this proceeding.

ANSWER:
Opposers have not yet consulted experts or rebuttal experts. Opposers reserve
the right to supplement this Answer should responsive documentation become

available.
Dated: March 22, 2004 Respectfully submitted,

VARSITY BRANDS, INC.
VARSITY SPIRIT CORPORATION
VARSITY SPIRIT FASHIONS & SUPPLIES, INC.

y Y ) 2~

Arlaha S. Cohen, E=—
Mark J. Speciner, Esq.

St. Onge Steward Johnston & Reens LLC
Attorneys for Applicant

086 Bedford St.

Stamford, CT 06905

Telephone: (203) 324-6155
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CERTIFICATE OF SERVICE

This is to certify that on this 22™ day of March, 2004, a true and correct copy of the
foregoing Opposers’ Responses To Applicant's First Request For Production Of
Documents And Things To Opposers._is being served on the attorneys of record for
Applicant on this day, by depositing the same as first class mail, postage prepaid, in an
envelope addressed as follows:

Cami Dawson Boyd, Esq.
Jackson Walker LLP

901 Main Street, Suite 6000
Dallas, TX 75202-3748
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 76/459,811

Published in the Official Gazette on May 6, 2003

Varsity Brands Inc.; Varsity Spirit Corporation;
Varsity Spirit Fashions & Supplies, Inc.,

Opposers,
V. Opposition No. 91157733
VTV: Varsity Television, Inc.,

Applicant.

S N T T L W W N N N

NOTICE OF ORAL DEPOSITION OF VARSITY BRANDS INC.
PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 30(B)(6)

TO:  Opposer Varsity Brands Inc., by and through its counsel of record, Arlana S. Cohen and
Mark J. Speciner of St. Onge Steward Johnston & Reens LLC, located at 986 Bedford Street,
Stamford, Connecticut 06905-5619.

PLEASE TAKE NOTICE that pursuant to Federal Rule of Civil Procedure 30(b)(6) and Rule

2.120 of the Trademark Rules of Practice, Applicant will take the deposition of Varsity Brands Inc.

(“Deponent”) at 9:30 o’clock a.m. on Thursday, March 25, 2004, at the offices of Deponent, 6745

Lennox Center Court, Suite 300, Memphis, Tennessee 38115 or such other time and place as shall be

agreed upon by the Parties.

The deposition will take place before a qualified court reporter or other officer authorized by
law to administer oaths and will continue from day to day until completed. The deposition may also

be videotaped.

EXHIBIT “E"

NOTICE OF DEPOSITION OF VARSITY BRANDS INC. PURSUANT TO

FEDERAL RULE OF CIVIL PROCEDURE 30(B)(6) - Page 1 Opp. No. 91157733

Varsity Spirit v. VTV:
Varsity Television




Pursuant to Federal Rule of Civil Procedure 30(b)(6), Deponent shall designate one or more
officers, directors, or managing agents, or other persons who consent to testify on its behalf, who

have knowledge in the subject matters listed in Exhibit “A.”

Respectfully submitted,

JACKSON WALKER L.L.P.
901 Main Street, Suite 6000
Dallas, Texas 75202-3797
(214) 953-6000

(214) 953-5822 (Telecopier)

By: /
Cami Dawgefl Boyd
Texas Bar No. 00787340
Amy A, Wietjes
Texas Bar No. 24042153

ATTORNEYS FOR APPLICANT
CERTIFICATE OF SERVICE
This is to certify that on this 12T day of March, 2004, a true and correct copy of the

foregoing NOTICE OF DEPOSITION OF VARSITY BRANDS INC. PURSUANT TO FEDERAL
RULE OF EVIDENCE 30(b)(6) was served via facsimile upon counsel for Opposers, Arlana S.
Cohen of St. Onge Steward Johnston & Reens LLC, located at 986 Bedford Street, Stamford,

Connecticut 06905-5619, (203) 327-1096.

— _.-4./
BYyd

ami Dawson

NOTICE OF DEPOSITION OF VARSITY BRANDS INC. PURSUANT TO
FEDERAL RULE OF CIVIL PROCEDURE 30(B)(6) - Page 2



DEFINITIONS

The term “Applicant” as used herein refers to Applicant VTV: Varsity Television, Inc. and
its past and present agents, representatives and employees.

“Applicant’s Mark” as used herein refers to the mark of Applicant that is the subject of
application for “V VARSITY TELEVISION and Design,” Application Serial No.
76/459,811.

“Applicant’s Services” as used herein refers to any service, including, but not limited to,
internet and television broadcasting services, marketed by Applicant under Applicant’s
Mark.

The terms “Opposers,” “You,” “Your,” and/or “Varsity Brands Inc. means Opposer Varsity
Brands Inc., its subsidiaries and any merged or acquired subsidiaries; its predecessors, or
controlled, controlling or affiliated companies; and its past and present officers, employees,
agents, representatives, and attorneys, all to the fullest extent the context permits.

“Opposers’ Marks” as used herein refers to the alleged trademarks held by Opposers that are
the subject of Registration Nos. 1,575,830; 1,680,452; 1,752,630; 2,374,734; 1,796,645,
2,293,083; 2, 374,734; 2,357,303; 2,526,564 and Application Serial Nos. 75/976,804;
75/791,750; 75/791,751 and any other trademark, service mark, trade name, or other
designation used by Opposers containing the term “Varsity” or the letter “V.”

“Opposers’ Services” as used herein refers to the services identified by Opposers as provided
by Opposers in connection with Opposers’ Marks, including, but not limited to, the
following services: mail order catalog services in the field of cheerleader uniforms for
younger age groups; men’s and women’s cheerleader and dance team clothing provider;
pompon squad, dance team, and drill team uniform providers; cheerleading, dance team, and
gymnastics training camps, clinics, seminars, and workshop providers; athletic wear
providers; instruction and training in the fields of dance, cheerleading and sports; cosmetics;
dried flower arrangements; pre-recorded videotapes and compact discs containing music;
magazines; books; bags; providing multiple user access to a global computer information
network for the transfer & dissemination of a wide range of information with respect to
topics of interest to teenage girls; and providing information about goods & services via a
computer network with respect to topics of interest to teenage girls.

As used herein, the term “commerce” refers to commerce regulable by Congress, as defined
in15US.C. §1127.

The term “person” as used herein refers to both natural persons and to corporate or other
business entities, partnerships, groups, associations, governmental entities, or other
organizations.

As used herein, “and” as well as “‘or” shall be construed either disj unctively or conjunctively
as necessary in order to bring within the scope of the request all documents and things which
might otherwise be construed to be outside its scope.

NOTICE OF DEPOSITION OF VARSITY BRANDS INC. PURSUANT TO
FEDERAL RULE OF CIVIL PROCEDURE 30(B)(6) - Page 3



10.

11.

12.

As used herein, the singular shall always include the plural and the present tense shall always
include the past tense.

The phrases “relate to,” “relates to” and “relating to” mean and include pertaining to,
reflecting, referring to, discussing, showing, supporting, constituting, or being in any way
logically or factually connected to the matter discussed.

The phrases “evidencing”™ or “evidences” mean tending to show, in any probative manner,
the existence or nonexistence of a matter. “Evidencing” or *“evidences” also include
concerning, describing, reflecting, or constituting.

NOTICE OF DEPOSITION OF VARSITY BRANDS INC. PURSUANT TO
FEDERAL RULE OF CIVIL PROCEDURE 30(B)(6) - Page 4



EXHIBIT “A”

You shall designate one or more officers, directors, or managing agents, or other persons to
testify on Your behalf, who have knowledge of the subject matters listed below:

1. The corporate or organizational structure and corporate status or standing of
Deponent.

2. The relationships between the Opposers.

3. The documents and other items requested in all Requests for Production of
Documents and Things served on You in the above-referenced matter.

4, Information requested of You pursuant to interrogatories served upon You in the
above-referenced matter.

5. Your first notice of Applicant’s use(s) of Applicant’s Mark.

6. Your first notice of Applicant’s application to register Applicant’s Mark.

7. Your sale of goods or services in connection with Opposers’ Marks.

8. Your adoption and use of Opposers’ Marks.

9. Any period of time in which You did not use Opposers’ Marks.

10.  All advertising and promotional activities in which You or a person on Your behalf
used Opposers’ Marks.

11.  All persons and/or entities which have ever been granted the authorization and/or
license, by You or any person acting for or on Your behalf, to use Opposers’ Marks and the scope of
such license(s) and/or authorization(s) and the manner in which You police and/or monitor use of
Opposers’ Marks,

12.  All customers or other persons to whom You have sold or rendered, or offered to sell

or render, products and/or services in connection with or under Opposers’ Marks.

NOTICE OF DEPOSITION OF VARSITY BRANDS INC. PURSUANT TO
FEDERAL RULE OF CIVIL PROCEDURE 30(B)(6) - Page 5



13.

C (

The geographic areas, both within and outside the United States, in which You, or

others on Your behalf, have used Opposers’ Marks.

14.

The factual basis for each and every one of the assertions made in all pleadings filed

in the above-referenced proceeding.

15.
16.
17.

18.

thereof,

19.

20.

The channels of trade in which You market and sell Your products and/or services.
The goods or services with which You use Opposers’ Marks.
Your intent, if any to expand the geographic area in which You use Opposers’ Marks.

Any third party use of a mark or name containing the term “Varsity” or any variation

Any third party use of a mark containing the letter “V” or any variation thereof.

Discussions between Applicant and Opposers in the Spring/Early Summer of 2003

regarding Applicant and Opposers entering into a possible business relationship of some nature,

21.

Any instance of actual confusion between Opposer’s Marks and Applicant’s Mark.

3553302v3 107423/00003

NOTICE OF DEPOSITION OF VARSITY BRANDS INC. PURSUANT TO
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 76/459,811

Published in the Official Gazette on May 6, 2003

Varsity Brands Inc.; Varsity Spirit Corporation;
Varsity Spirit Fashions & Supplies, Inc.,

Opposers,

. Opposition No. 91157733
VTV: Varsity Television, Inc.,

Applicant.

S L T L i

NOTICE OF ORAL DEPOSITION OF JEBB WEBB
OF OPPOSER VARSITY BRANDS INC.

TO: Opposer Varsity Brands Inc., by and through its counsel of record, Arlana S. Cohen and
Mark J. Speciner of St. Onge Steward Johnston & Reens LLC, located at 986 Bedford Street,
Stamford, Connecticut 06905-5619.

PLEASE TAKE NOTICE that pursuant to the Federal Rules of Civil Procedure and the
Trademark Rules of Practice, Applicant will take the deposition of Jebb Webb of Varsity Brands Inc.
(“Deponent™) at 9:30 o’clock a.m. on May 18, 2004 at the offices of Deponent, 6745 Lennox Center
Court, Suite 300, Memphis, Tennessee 38115 or such other time and place as shall be agreed upon
by the Parties.

The deposition will take place before a qualified court reporter or other officer authorized by
law to administer oaths and will continue from day to day until completed. The deposition may also

be videotaped.

NOTICE OF DEFPOSITION OF JEFF WEBB OF
OPPOSER VARSITY BRANDS INC. - Page 1
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Respectfully submitted,

JACKSON WALKER L.L.P.
901 Main Street, Suite 6000
Dallas, Texas 75202-3797
(214) 953-6000

(214) 953-5822 (Telecopier)

N P

Cami Dawsert Boyd
Texas Bar No. 00787340
Amy A, Wietjes (Osberg)
Texas Bar No. 24042153

ATTORNEYS FOR APPLICANT

CERTIFICATE OF SERVICE
This is to certify that on this 30" day of April, 2004, a true and correct copy of the foregoing
NOTICE OF DEPOSITION OF JEFF WEBB OF OPPOSER VARSITY BRANDS INC. was served
via facsimile upon counsel for Opposers, Arlana S. Cohen and Mark J. Speciner of St. Onge Steward

Johnston & Reens LLC, located at 986 Bedford Street, Stamford, Connecticut 06905-5619,

e

%€ami Dawson BW

facsimile (203) 327-1096.

3609092v1 107423/00003

NOTICE OF DEPOSITION OF JEFF WEBB OF
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 76/459,811

Published in the Official Gazette on May 6, 2003

Varsity Brands Inc.; Varsity Spirit Corporation;
Varsity Spirit Fashions & Supplies, Inc.,

Opposers,
V. Opposition No. 91157733
VTV: Varsity Television, Inc.,

Applicant.

N N N N’ g g Wt N’ Nt M N St N

NOTICE OF ORAL DEPOSITION OF VARSITY SPIRIT CORPORATION
PURSUANT TO FEDERAL RULE OF CIVIL. PROCEDURE 30(b)6)

TO: Opposer Varsity Spirit Corporation, by and through its counsel of record, Arlana S. Cohen
and Mark J. Speciner of St. Onge Steward Johnston & Reens LLC, located at 986 Bedford
Street, Stamford, Connecticut 06905-5619.

PLEASE TAKE NOTICE that pursuant to Federal Rule of Civil Procedure 30(b)(6) and Rule
2.120 of the Trademark Rules of Practice, Applicant will take the deposition of Varsity Spirit
Corporation (“Deponent”) at 9:30 o’clock a.m. on May 19, 2004, at the offices of Deponent, 6745
Lennox Center Court, Suite 300, Memphis, Tennessee 38115 or such other time and place as shall be
agreed upon by the Parties.

The deposition will take place before a qualified court reporter or other officer authorized by
law to administer oaths and will continue from day to day until completed. The deposition may also

be videotaped.

NOTICE OF DEPOSITION OF YARSITY SPIRIT CORPORATION
PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 30(b)(6) - Page 1



Pursuant to Federal Rule of Civil Procedure 30(b)(6), Deponent shall designate one or more
officers, directors, or managing agents, or other persons who consent to testify on its behalf, who
have knowledge in the subject matters listed in Exhibit “A.”

Respectfully submitted,

JACKSON WALKER L.L.P.
901 Main Street, Suite 6000
Dallas, Texas 75202-3797
(214) 953-6000

(214) 953-5822 (Telecopier)

By: /
ami Dawson d
Texas Bar No. 00787340
Amy A. Wietjes (Osberg )
Texas Bar No. 24042153

ATTORNEYS FOR APPLICANT

CERTIFICATE OF SERVICE
This is to certify that on this 30™ day of April, 2004, a true and correct copy of the foregoing
NOTICE OF DEPOSITION OF VARSITY SPIRIT CORPORATION PURSUANT TO FEDERAL
RULE OF EVIDENCE 30(b)(6) was served via facsimile upon counsel for Opposers, Arlana S.
Cohen and Mark J. Speciner of St. Onge Steward Johnston & Reens LLC, located at 986 Bedford
Street, Stamford, Connecticut 06905-5619, facsimile (203) 327-1096.

//w./

€ariii Dawson Boyd”
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DEFINITIONS

1. The term “Applicant” as used herein refers to Applicant VTV: Varsity Television,
Inc. and its past and present agents, representatives and employees.

2. “Applicant’s Mark” as used herein refers to the mark of Applicant that is the subject
of application for “V VARSITY TELEVISION and Design,” Application Serial No. 76/459,811.

3. “Applicant’s Services” as used herein refers to any service, including, but not limited
to, internet and television broadcasting services, marketed by Applicant under Applicant’s Mark.

4, The terms “Opposers,” “You,” “Your,” and/or “Varsity Spirit” means Opposer
Varsity Spirit Corporation, its parent company, subsidiaries and any merged or acquired subsidiaries;
its predecessors, or controlled, controlling or affiliated companies; and its past and present officers,
employees, agents, representatives, and attorneys, all to the fullest extent the context permits.

5. “Opposers’ Marks” as used herein refers to the alleged trademarks held by Opposers
that are the subject of Registration Nos. 1,575,830; 1,680,452; 1,752,630; 2,374,734; 1,796,645;
2,293,083; 2, 374,734, 2,357,303; 2,526,564 and Application Serial Nos. 75/976,804; 75/791,750;
75/791,751 and any other trademark, service mark, trade name, or other designation used by
Opposers containing the term “Varsity” or the letter “V.”

6. “Opposers’ Services” as used herein refers to the services identified by Opposers as
provided by Opposers in connection with Opposers’ Marks, including, but not limited to, the
following services: mail order catalog services in the field of cheerleader uniforms for younger age
groups; men’s and women’s cheerleader and dance team clothing provider; pompon squad, dance
team, and drill team uniform providers; cheerleading, dance team, and gymnastics training camps,
clinics, seminars, and workshop providers; athletic wear providers; instruction and training in the
fields of dance, cheerleading and sports; cosmetics; dried flower arrangements; pre-recorded
videotapes and compact discs containing music; magazines; books; bags; providing multiple user

NOTICE OF DEPOSITION OF VARSITY SPIRIT CORPORATION
PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 30(b)(6) - Page 3
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access to a global computer information network for the transfer & dissemination of a wide range of
information with respect to topics of interest to teenage girls; and providing information about goods
& services via a computer network with respect to topics of interest to teenage girls.

7. As used herein, the term “commerce” refers to commerce regulable by Congress, as
defined in 15 U.S.C. § 1127.

8. The term “person” as used herein refers to both natural persons and to corporate or
other business entities, partnerships, groups, associations, govemmental entities, or other
organizations.

9. As used herein, “and” as well as “or” shall be construed either disjunctively or
conjunctively as necessary in order to bring within the scope of the request all documents and things
which might otherwise be construed to be outside its scope.

10.  As used herein, the singular shall always include the plural and the present tense shall
always include the past tense.

LR 1)

11.  The phrases “relate to,” “relates to” and “relating to” mean and include pertaining to,
reflecting, referring to, discussing, showing, supporting, constituting, or being in any way logically
or factually connected to the matter discussed.

12.  The phrases “evidencing” or “evidences” mean tending to show, in any probative

manner, the existence or nonexistence of a matter. “Evidencing” or “evidences” also include

concerning, describing, reflecting, or constituting.

NOTICE OF DEPOSITION OF VARSITY SPIRIT CORPORATION
PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 30(b)(6) - Page 4



EXHIBIT “A”
You shall designate one or more officers, directors, or managing agents, or other persons to
testify on Your behalf, who have knowledge of the subject matters listed below:

1. The corporate or organizational structure and corporate status or standing of
Deponent.

2. The relationships between the Opposers.

3. The documents and other items requested in all Requests for Production of
Documents and Things served on You in the above-referenced matter.

4, Information requested of You pursuant to interrogatories served upon You in the
above-referenced matter.

5. Your first notice of Applicant’s use(s) of Applicant’s Mark.

6. Your first notice of Applicant’s application to register Applicant’s Mark.

7. Your sale of goods or services in connection with Opposers” Marks.

8. Your adoption and use of Opposers’ Marks.

9. Any period of time in which You did not use Opposers’ Marks.

10.  All advertising and promotional activities in which You or a person on Your behalf
used Opposers’ Marks.

11.  All persons and/or entities which have ever been granted the authorization and/or
license, by You or any person acting for or on Your behalf, to use Opposers’ Marks and the scope of
such license(s) and/or authorization(s) and the manner in which You police and/or monitor use of
Opposers’ Marks.

12.  All customers or other persons to whom You have sold or rendered, or offered to sell

or render, products and/or services in connection with or under Opposers’ Marks.

NOTICE OF DEPOSITION OF VARSITY SPIRIT CORPORATION
PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 30(b)(6) - Page $




13.

The geographic areas, both within and outside the United States, in which You, or

others on Your behalf, have used Opposers’ Marks.

14.

The factual basis for each and every one of the assertions made in all pleadings filed

in the above-referenced proceeding.

15.

16.

17.

Marks.

18.

thereof.

19.

20.

The channels of trade in which You market and sell Your products and/or services.
The goods or services with which You use Opposers’ Marks.

Your intent, if any, to expand the geographic area in which You use Opposers’

Any third-party use of a mark or name containing the term “Varsity” or any variation

Any third-party use of a mark containing the letter “V” or any variation thereof.

Discussions between Applicant and Opposers in the Spring/Early Summer of 2003

regarding Applicant and Opposers entering into a possible business relationship of some nature.

21.

Any instance of actual confusion between Opposers’ Marks and Applicant’s Mark.

3609959v] 107423/00003
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 76/459,811

Published in the Official Gazette on May 6, 2003

Varsity Brands Inc.; Varsity Spirit Corporation;
Varsity Spirit Fashions & Supplies, Inc.,

Opposers,
V. Opposition No. 91157733
VTV: Varsity Television, Inc.,

Applicant.
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NOTICE OF ORAL DEPOSITION OF
VARSITY SPIRIT FASHIONS & SUPPLIES, INC.

PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 30(b)(6)

TO:  Opposer Varsity Spirit Fashions & Supplies, Inc., by and through its counsel of record,
Arlana S. Cohen and Mark J. Speciner of St. Onge Steward Johnston & Reens LLC, located
at 986 Bedford Street, Stamford, Connecticut 06905-5619.

PLEASE TAKE NOTICE that pursuant to Federal Rule of Civil Procedure 30(b)(6) and Rule
2.120 of the Trademark Rules of Practice, Applicant will take the deposition of Varsity Spirit
Fashions & Supplies, Inc. (“Deponent™) at 9:30 o’clock a.m. on May 20, 2004, at the offices of
Deponent, 6745 Lennox Center Court, Suite 300, Memphis, Tennessee 38115 or such other time and
place as shall be agreed upon by the Parties.

The deposition will take place before a qualified court reporter or other officer authorized by
law to administer oaths and will continue from day to day until completed. The deposition may also

be videotaped.

NOTICE OF DEPOSITION OF VARSITY SPIRIT FASHIONS & SUPPLIES, INC,
PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 30(b)(6) - Page 1




Pursuant to Federal Rule of Civil Procedure 30(b)(6), Deponent shall designate one or more
officers, directors, or managing agents, or other persons who consent to testify on its behalf, who
have knowledge in the subject matters listed in Exhibit “A.”

Respectfully submitted,
JACKSON WALKER L.L.P.
901 Main Street, Suite 6000
Dallas, Texas 75202-3797

(214) 953-6000
(214) 953-5822 (Telecopier)

By:
Cami Dawspa Boyd
Texas Bar No. 00787340
Amy A. Wietjes (Osberg)
Texas Bar No. 24042153
ATTORNEYS FOR APPLICANT
CERTIFICATE OF SERVICE

This is to certify that on this 30" day of April, 2004, a true and correct copy of the foregoing
NOTICE OF DEPOSITION OF VARSITY SPIRIT FASHIONS & SUPPLIES, INC. PURSUANT
TO FEDERAL RULE OF EVIDENCE 30(b)(6) was served via facsimile upon counsel for
Opposers, Arlana S. Cohen and Mark J. Speciner of St. Onge Steward Johnston & Reens LLC,

located at 986 Bedford Street, Stamford, Connecticut 06905-5619, facsimile (203) 327-1096.

/Z /
Cami Dawson Boxk

NOTICE OF DEPOSITION OF VARSITY SPIRIT FASHIONS & SUPPLIES, INC.
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DEFINITIONS

1. The term “Applicant” as used herein refers to Applicant VTV: Varsity Television,
Inc. and its past and present agents, representatives and employees.

2. “Applicant’s Mark” as used herein refers to the mark of Applicant that is the subject
of application for “V VARSITY TELEVISION and Design,” Application Serial No. 76/459,811.

3. “Applicant’s Services” as used herein refers to any service, including, but not limited
to, internet and television broadcasting services, marketed by Applicant under Applicant’s Mark.

4. The terms “Opposers,” “You,” “Your,” and/or “Varsity Fashion” means Opposer
Varsity Spirit Fashions & Supplies, Inc., its parent company, subsidiaries and any merged or
acquired subsidiaries; its predecessors, or controlled, controlling or affiliated companies; and its past
and present officers, employees, agents, representatives, and attorneys, all to the fullest extent the
context permits.

5. “Opposers’ Marks™ as used herein refers to the alleged trademarks held by Opposers
that are the subject of Registration Nos. 1,575,830; 1,680,452; 1,752,630; 2,374,734; 1,796,645;
2,293,083; 2, 374,734; 2,357,303; 2,526,564 and Application Serial Nos. 75/976,804; 75/791,750;
75/791,751 and any other trademark, service mark, trade name, or other designation used by
Opposers containing the term “Varsity” or the letter “V.”

6. “Opposers’ Services™ as used herein refers to the services identified by Opposers as
provided by Opposers in connection with Opposers’ Marks, including, but not limited to, the
following services: mail order catalog services in the field of cheerleader uniforms for younger age
groups; men’s and women’s cheerleader and dance team clothing provider; pompon squad, dance
team, and drill team uniform providers; cheerleading, dance team, and gymnastics training camps,
clinics, seminars, and workshop providers; athletic wear providers; instruction and training in the
fields of dance, cheerleading and sports; cosmetics; dried flower arrangements; pre-recorded

NOTICE OF DEPOSITION OF VARSITY SPIRIT FASHIONS & SUPPLIES, INC.
PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 30(b)(6) - Page 3



videotapes and compact discs containing music; magazines; books; bags; providing multiple user
access to a global computer information network for the transfer & dissemination of a wide range of
information with respect to topics of interest to teenage girls; and providing information about goods
& services via a computer network with respect to topics of interest to teenage girls.

7. As used herein, the term “commerce’ refers to commerce regulable by Congress, as
defined in 15 US.C. § 1127.

8. The term “person” as used herein refers to both natural persons and to corporate or
other business entities, partnerships, groups, associations, governmental entities, or other
organizations.

9. As used herein, “and” as well as “or” shall be construed either disjunctively or
conjunctively as necessary in order to bring within the scope of the request all documents and things
which might otherwise be construed to be outside its scope.

10.  Asused herein, the singular shall always include the plural and the present tense shall
always include the past tense.

"% e

11.  The phrases “relate to,” “relates to” and “relating to” mean and include pertaining to,
reflecting, referring to, discussing, showing, supporting, constituting, or being in any way logically
or factually connected to the matter discussed.

12.  The phrases “evidencing” or “evidences” mean tending to show, in any probative

manner, the existence or nonexistence of a matter. “Evidencing” or “evidences” also include

concerning, describing, reflecting, or constituting.

NOTICE OF DEPOSITION OF YARSITY SPIRIT FASHIONS & SUPPLIES, INC.
PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 3(b)(6) - Page 4



EXHIBIT “A”

You shall designate one or more officers, directors, or managing agents, or other persons to
testify on Your behalf, who have knowledge of the subject matters listed below:

1. The corporate or organizational structure and corporate status or standing of
Deponent.

2. The relationships between the Opposers.

3. The documents and other items requested in all Requests for Production of
Documents and Things served on You in the above-referenced matter.

4, Information requested of You pursuant to interrogatories served upon You in the
above-referenced matter.

5. Your first notice of Applicant’s use(s) of Applicant’s Mark.

6. Your first notice of Applicant’s application to register Applicant’s Mark.

7. Your sale of goods or services in connection with Opposers’ Marks.

8. Your adoption and use of Opposers’ Marks.

9. Any period of time in which You did not use Opposers” Marks.

10.  All advertising and promotional activities in which You or a person on Your behalf
used Opposers’ Marks.

11.  All persons and/or entities which have ever been granted the authorization and/or
license, by You or any person acting for or on Your behalf, to use Opposers’ Marks and the scope of
such license(s) and/or authorization(s) and the manner in which You police and/or monitor use of
Opposers’ Marks.

12.  All customers or other persons to whom You have sold or rendered, or offered to sell

or render, products and/or services in connection with or under Opposers’ Marks.

NOTICE OF DEPOSITION OF VARSITY SPIRIT FASHIONS & SUPPLIES, INC.
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13.

The geographic areas, both within and outside the United States, in which You, or

others on Your behalf, have used Opposers’ Marks.

14.

The factual basis for each and every one of the assertions made in all pleadings filed

in the above-referenced proceeding.

15.

16.

17.

Marks.

18.

thereof.

19.

20.

The channels of trade in which You market and sell Your products and/or services.
The goods or services with which You use Opposers’ Marks.

Your intent, if any, to expand the geographic area in which You use Opposers’

Any third-party use of a mark or name containing the term “Varsity” or any variation

Any third-party use of a mark containing the letter “V” or any variation thereof.

Discussions between Applicant and Opposers in the Spring/Early Summer of 2003

regarding Applicant and Opposers entering into a possible business relationship of some nature.

21.

Any instance of actual confusion between Opposers® Marks and Applicant’s Mark.

3609961v1 107423/00003
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Amy A. Wietjes

ATTORNEYS & COUNSELORS
901 Main Street, Suite 6000 (2].4).953-.5977
Dallas, Texas 75202 awictjes@jw.com
(2143 953-6000 o fax (214) 953-5822

www.jw.com JACKSON WALKER L.L.T.

February 19, 2004

VIA FACSIMILE and U.S. FIRST CLASS MAIL
Ms. Arlana S. Cohen

St. Onge Steward Johnston & Reens LLC

986 Bedford Street

Stamford, Connecticut 06905-5619

Re:  Varsity Brands Inc.; Varsity Spirit Corporation; Varsity Spirit Fashions &
Supplies, Inc. v. VTV: Varsity Television, Inc.; Opposition No. 91157733

Dear Lana:

I am in receipt of your letter of February 18, 2004 regarding an extension of time
for your clients, Varsity Brands, Inc.; Varsity Spirit Corporation; and Varsity Spirit
Fashions & Supplies, Inc., to respond to the interrogatories and document requests
propounded by my client, VTV: Varsity Television, Inc. An extension is agreeable,
however there seems to have been a miscommunication regarding the length of such
extension. [ agreed to a twenty-one (21) day extension of time to respond, the same length
as the extension given to my clients for their responses. [ apologize for any
misunderstanding. Accordingly, your clients’ responses will be due March 12, 2004.

Your proposal of suspending the instant opposition proceeding while settlement is
explored is still being contemplated by our clients. We will be in touch regarding such

proposal.
Sincerely,
Amy A’ Wietjes
AAW:aaw
cc: Cami Dawson Boyd
Austn
Dallas
Fort Worth
Elousron
Richardson =1 X
San Angelo EXHIBIT “F"
San Antonio

Member of GLOBALAW Vg?s?.tyNso;);sr.i‘t1\f 7\3'::':\;!

Varsity Television
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ATTORNEYS & COUNSELORS Cami Dawson Boyd
901 Main Sereet, Suite 6000 ‘ )‘ ) (iH)dg@SZ_S-S‘CJgfn
Dallas, Texas 75202 Choydi@yw.

(214) 953-6000 » fax (214) 953-5822

WWW.JW.COm

JACKSON WALKER L.L.T.

March 12, 2004

VIA FACSIMILE

Ms. Arlana S. Cohen

Mt. Mark J. Speciner

St. Onge Steward Johnston & Reens LL.C
986 Bedford Street

Stamford, Connecticut 06905-5619

RE:  Varsty Spirit Corporation; Varsity Spirit Fashions & Supplies, Ine. v. VTV Varsity Television,
Inc; Opposition No. 91157733; U.S. Patent and Trademark Otfice, Trademark Trial
and Appeal Board

Dear Ms. Cohen:

As my colleague, Amy Wietjes, previously discussed with you, we wish to proceed with the
deposition of a corporate representative of Opposers in connection with the above-referenced
matter. To that end, enclosed is a Notice of Oral Deposition of Varsity Brands Inc. pursuant
to Federal Rule of Civil Procedure 30(B)(6). We have scheduled the depositon for a date
convenient to us within the current discovery period which expires at the end of March, 2004.
We are amenable, however, to rescheduling the deposition to accommodate your schedule and
that of your client, assuming, of course, that you would also agree to a stipulation setting a
new discovery deadline if we needed to move the deposidon to an Apnl date. For purposes
of your clients’ depositions, we also need to confirm whether you will designate one or more
corporate representatives for each of the Opposers and whether you intend to designate the
same representative(s) for each of the Opposer companies. If the corporate representatives
will differ for each corporate entity, please be advised that we also wish to proceed with the
depositions of Varsity Spirit Corporation and Varsity Spint Fashion and Supplies, Inc. and wall.
need you to provide available dates for those depositions as well. Upon receipt of your dates,
we will issue deposition subpoenas to each of those corporate entities.

Thank you for your attention to this matter. If you have any questions, please do not hesitate
to contact me.

Very truly yours,

//
ami’ i oyd

Austn
Iyallas

Fort Worth
Houston
Richardson
san Angelo
San Antonio

Enclosure

Member af GLORBALAW -



Ms. Arlana S. Cohen
Mazrch 12, 2004
Page 2

cc Ms. Amy A. Wietjes
(without enclosure)



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 76/459,811

Published in the Official Gazette on May 6, 2003

Varsity Brands Inc.; Varsity Spirit Corporation;
Varsity Spirit Fashions & Supplies, Inc.,

Opposers,
\2 Opposition No. 91157733
VTV: Varsity Television, Inc.,

Applicant.

et S N Mt St v Mt St M M N Nt N’

NOTICE OF ORAL DEPOSITION OF VARSITY BRANDS INC.

PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 30(B)(6)

TO:  Opposer Varsity Brands Inc., by and through its counsel of record, Arlana S. Cohen and
Mark J. Speciner of St. Onge Steward Johnston & Reens LLC, located at 986 Bedford Street,
Stamford, Connecticut 06905-5619.

PLEASE TAKE NOTICE that pursuant to Federal Rule of Civil Procedure 30(b)(6) and Rule

2.120 of the Trademark Rules of Practice, Applicant will take the deposition of Varsity Brands Inc.

(“Deponent”) at 9:30 o’clock a.m. on Thursday, March 25, 2004, at the offices of Deponent, 6745

Lennox Center Court, Suite 300, Memphis, Tennessee 38115 or such other time and place as shall be

agreed upon by the Parties.

The deposition will take place before a qualified court reporter or other officer authorized by
law to administer oaths and will continue from day to day until completed. The deposition may also

be videotaped.

NOTICE OF DEPOSITION OF VARSITY BRANDS INC. PURSUANT TO
FEDERAL RULE OF CIVIL PROCEDURE 30(B)(6) - Page 1



Pursuant to Federal Rule of Civil Procedure 30(b)(6), Deponent shall designate one or more
officers, directors, or managing agents, or other persons who consent to testify on its behalf, who

have knowledge in the subject matters listed in Exhibit “A.”

Respectfully submitted,

JACKSON WALKER L.L.P.
901 Main Street, Suite 6000
Dallas, Texas 75202-3797
(214) 953-6000

(214) 953-5822 (Telecopier)

By: /
Cami Dawgofl Boyd
Texas Bar No. 00787340
Amy A. Wietjes
Texas Bar No. 24042153

ATTORNEYS FOR APPLICANT

CERTIFICATE OF SERVICE

This is to certify that on this 12 day of March, 2004, a true and correct copy of the
foregoing NOTICE OF DEPOSITION OF VARSITY BRANDS INC. PURSUANT TQ FEDERAL
RULE OF EVIDENCE 30(b)(6) was served via facsimile upon counsel for Opposers, Arlana S.
Cohen of St. Onge Steward Johnston & Reens LLC, located at 986 Bedford Street, Stamford,

Connecticut 06905-5619, (203) 327-1096.

ami Dawson

%f/
BSyd

NOTICE OF DEPOSITION OF VARSITY BRANDS INC. PURSUANT TO
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DEFINITIONS

The term “Applicant” as used herein refers to Applicant VTV: Varsity Television, Inc. and
its past and present agents, representatives and employees.

“Applicant’s Mark™ as used herein refers to the mark of Applicant that is the subject of
application for “V VARSITY TELEVISION and Design,” Application Serial No.
76/459,811.

“Applicant’s Services” as used herein refers to any service, including, but not limited to,
internet and television broadcasting services, marketed by Applicant under Applicant’s
Mark.

The terms “Opposers,” “You,” “Your,” and/or “Varsity Brands Inc. means Opposer Varsity
Brands Inc., its subsidiaries and any merged or acquired subsidiaries; its predecessors, or
controlled, controlling or affiliated companies; and its past and present officers, employees,
agents, representatives, and attorneys, all to the fullest extent the context permits.

“Opposers’ Marks” as used herein refers to the alleged trademarks held by Opposers that are
the subject of Registration Nos. 1,575,830; 1,680,452; 1,752,630; 2,374,734, 1,796,645,
2,293,083; 2, 374,734; 2,357,303; 2,526,564 and Application Serial Nos. 75/976,804;
75/791,750; 75/791,751 and any other trademark, service mark, trade name, or other
designation used by Opposers containing the term “Varsity” or the letter “V.”

“Opposers’ Services™ as used herein refers to the services identified by Opposers as provided
by Opposers in connection with Opposers’ Marks, including, but not limited to, the
following services: mail order catalog services in the field of cheerleader uniforms for
younger age groups; men’s and women’s cheerleader and dance team clothing provider;
pompon squad, dance team, and drill team uniform providers; cheerleading, dance team, and
gymnastics training camps, clinics, seminars, and workshop providers; athletic wear
providers; instruction and training in the fields of dance, cheerleading and sports; cosmetics;
dried flower arrangements; pre-recorded videotapes and compact discs containing music;
magazines; books; bags; providing multiple user access to a global computer information
network for the transfer & dissemination of a wide range of information with respect to
topics of interest to teenage girls; and providing information about goods & services via a
computer network with respect to topics of interest to teenage giris.

As used herein, the term “commerce” refers to commerce regulable by Congress, as defined
in 15 U.S.C. § 1127.

The term “person” as used herein refers to both natural persons and to corporate or other
business entities, partnerships, groups, associations, govemmental entities, or other
organizations.

As used herein, “and” as well as “or” shall be construed either disjunctively or conjunctively
as necessary in order to bring within the scope of the request ali documents and things which
might otherwise be construed to be outside its scope.

NOTICE OF DEPOSITION OF VARSITY BRANDS INC. PURSUANT TO
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10.  As used herein, the singular shall always include the plural and the present tense shall always
include the past tense.

11.  The phrases “relate to,” “relates to” and “relating to” mean and include pertaining to,
reflecting, referring to, discussing, showing, supporting, constituting, or being in any way
logically or factually connected to the matter discussed.

12.  The phrases “evidencing” or “evidences” mean tending to show, in any probative manner,
the existence or nonexistence of a matter. “Evidencing” or “evidences” also include
concerning, describing, reflecting, or constituting.

NOTICE OF DEPOSITION OF VARSITY BRANDS INC, PURSUANT TO
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EXHIBIT “A”

You shall designate one or more officers, directors, or managing agents, or other persons to
testify on Your behalf, who have knowledge of the subject matters listed below:

1. The corporate or organizational structure and corporate status or standing of
Deponent.

2. The relationships between the Opposers.

3. The documents and other items requested in all Requests for Production of
Documents and Things served on You in the above-referenced matter.

4. Information requested of You pursuant to interrogatories served upon You in the

above-referenced matter.

5. Your first notice of Applicant’s use(s) of Applicant’s Mark.

6. Your first notice of Applicant’s application to register Applicant’s Mark.
7. Your sale of goods or services in connection with Opposers’ Marks.

8. Your adoption and use of Opposers’ Marks.

9. Any period of time in which You did not use Opposers’ Marks.

10.  All advertising and promotional activities in which You or a person on Your behalf
used Opposers’ Marks.

11.  All persons and/or entities which have ever been granted the authorization and/or
license, by You or any person acting for or on Your behalf, to use Opposers’ Marks and the scope of
such license(s) and/or authorization(s) and the manner in which You police and/or monitor use of
Opposers’ Marks.

12 All customers or other persons to whom You have sold or rendered, or offered to sell

or render, products and/or services in connection with or under Opposers’ Marks.

NOTICE OF DEPOSITION OF VARSITY BRANDS INC. PURSUANT TO
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13.

The geographic areas, both within and outside the United States, in which You, or

others on Your behalf, have used Opposers’ Marks.

14.

The factual basis for each and every one of the assertions made in all pleadings filed

in the above-referenced proceeding.

15.
16.
17.

18.

thereof.

15.

20.

The channels of trade in which You market and sell Your products and/or services.
The goods or services with which You use Opposers’ Marks.
Your intent, if any to expand the geographic area in which You use Opposers’ Marks.

Any third party use of a mark or name containing the term “Varsity” or any variation

Any third party use of a mark containing the letter “V”* or any variation thereof.

Discussions between Applicant and Opposers in the Spring/Early Summer of 2003

regarding Applicant and Opposers entering into a possible business relationship of some nature.

21.

Any instance of actual confusion between Opposer’s Marks and Applicant’s Mark.

3553302v3 107423/00003
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ATTORNEYS B COUNSELORS Cami Dawson Boyd
901 Main Street, Suitc 6000 (2bi 4)(_195:'5-5936
Dallas, Texas 75202 \f v cboyd@jw.com

(214)953-6000 » fax (214) 953-5822

WWwW.jw.com

Austin
Dyallas

Forr Warth
Flouston
Richardson
San Angelo

San Antonio

JACKSON WALKER L.L.D.

March 17, 2004

VIA FACSIMILE

Ms. Arlana S. Cohen

Mr. Mark J. Speciner

St. Onge Steward Johnston & Reens LL.C
986 Bedford Street

Stamford, Connecticut 06905-5619

RE:  Varsty Spirit Corporation; V arsity Spirit Fashions & Supplies, Inc. v. VIV Varsity Television,
Inc.; Opposition No. 91157733; U.S. Patent and Trademark Office, Trademark Trial
and Appeal Board

Dear Ms. Cohen and Mr. Speciner:

I am writing to confirm my discussions yesterday, March 16, 2004, with Mr. Speciner. As I
stated dunng those discussions, we are willing to agree to a bref postponement of the
deposition of a corporate representative of Varsity Brands, Inc., which, pursuant to deposition
subpoena, is currently scheduled to take place on Thursday, March 25, 2004, at 9:30 o’clock
a.m. at the offices of Varsity Brands at 6745 Lennox Center Court, Suite 300, Memphis,
Tennessee 38115. However, in consideration of our agreement to postpone this deposition,
you have agreed to communicate with your clients regarding available deposition dates and get
back to us with those proposed dates as soon as possible. You have also agreed to provide us
with dates for the depositions of corporate representatives of Varsity Spirit Corporation and
Varsity Spint Fashions & Supplies, Inc.. If the same cotporate representative will be
designated for all three corporations, please let us know right away.

With regard to your client’s discovery responses, which, as a result of a three week extension
of time to respond were due last Friday, March 12, 2004, we confirm that you have requested
a second extension of time to respond to that discovery and we have agreed to discuss the
matter with our client because at this time we cannot necessarily agree to a further extension,
As you recall, your discovery responses were originally due on Friday, February 20, 2004 and
we granted you a three week extension which made your responses then due March 12, 2004.
However, as we discussed with you by phone when you contacted us about the first extension,
and as we confirmed with you by two letters, dated February 18, 2004 and February 23, 2004,
we could not agree to an extension past March 12, 2004 in light of the current case deadlines
(including the current discovery deadline of the end of March, 2004). You did not respond to
either letter and it was not until yesterday, Tuesday, March 16, 2004, that we heard from Mt.
Speciner called requesting an extension of the already expired deadline. In light of the
aforementioned, at this point it is our position that your objections to the discovery requests,
if any, have been waived because they were not timely asserted. However, based on my

Member of GEORALAW -



Ms. Arlana S. Cohen
March 17, 2004
Page 2

convetsation with Mr. Speciner, I understand that you have prepared a draft of a settlement
proposal that is currently being reviewed by your client and which your client would like you
to submit to us. As has been our position since this proceeding was initiated, we
remain willing to entertain an acceptable proposal to resolve this matter. Therefore, if
you submit the settlement proposal to us in a timely fashion, we may reconsider our position
with regard to waiver of the your clients’ objections.

Of significant concern to us, however, is that although you have requested a second extension
of time to provide us with your discovery responses, you are not able to, or have refused, to
tell us how much time you want or need, only that your client is unavailable so you don’t
know how much time you will need. As I mentioned during my conversation with Mr.
Speciner yesterday, it is unfortunate that we reach this point, because my alternatives are only
to agree to an open ended period of time for your clients to respond to discovery (which I will
not agree to) or file 2 motion to compel with the TTAB. Mr. Speciner advised that the reason
you are not able to propose a new discovery deadline or to provide us with new deposition
dates is because all of your clients are unavailable as the result of the National All Star
Cheerleading Championship. However, the discovery requests were served January 21, 2004,
almost 60 _days ago, and it seems reasonable that you would have been able to discuss
responses with your clients at some point during this extensive time period. We are also
somewhat confused regarding your clients’ unavailability because a quick look at your clients’
web site, www varsity.com, reflects that the Cheerleading Competition ¢oncluded yesterday,
Match 16, 2004 (a printout of the schedule is attached). As a result, we expect a response by
next Monday regarding your clients’ availability for their depositions and a specific date as to
when your discovery tesponses will be forwarded in order to obviate a need on our part to
seek necessary relief from the TTAB.

Thank you for your attention to this matter. If you have any questions, please do not hesitate
to contact me.

Very truly yours,

M
ami Dawsop/Boyd

Enclosure

cc: Ms. Amy A. Wietjes

(without enclosure)
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NATIONAL ALL STAR

Cheerleading Championship

FRIDAY, MARCH 12, 2004
MAGIC KINGDOM (Tomorrowland Stage)

UCA Night at Magic Kingdom
You must have a Walt Disney World Admission Ticket in order to watch the Partner Stunt
National Championship regardless of the time you arrive. For those on the NASCC Travel

Package, bring your yellow wristband in addition to your park hopper in order to enjoy the main
rides from 8:00pm - 10:00pm.

|8:30pm - 9:32pm ] Senior Girls "4" Stunt Finals
B32pm-922om | ﬁm—:
[0:35pm - 10:10pm ][Coed Partner Stunt Finals

|—1 5pm - 11:00pm ||Partner Stunt Final Awards |

SATURDAY, MARCH 13, 2004

INDIANA JONES (Disney-MGM —” WIDE WORLD OF SPORTS
Studios)

[8:00am - 8:45am |{Small Senior All Music Prelims [8:00am - 8:45am ][Small Junior All Star Prelims |
|8:033m - 8:48am ||Small Coed All Music Prelims 18:03am - 8:42am "Small Senior All Star Prelims |

|9:15am - 9:30am flAnnounce Small Senior & Small 9:00am - 9:15am nounce Small Junior & Senior i
Coed
on New York Street -

9:05am - Large Senior All Music Semi Finals [19:00am - 9:40am ||Small Junior All Music Prelims

10:22am —_ |

9:08am - 9:59am |Senior Intermediate Prelims I10:00am - Announce Small Junior I
10:15am

— Announce Large Senior &
Seanior Intermediate on New York
Stroet |

11:00am -
__
[ - ] -1

11:30am

http://www.varsity.com/nascc_04_schedofevents.htm 03/16/2004
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n1o:1 Sam - “Sman Senior All Star Semi Finals |
12:00pm

10:45am - Small Coed All Music Semi Finals |[10:18am - Small Junior All Star Semi Finals
i12:18pm 11:3%am

10:48am - Small Senior Ali Music Semi Finals {|12:30pm - nounce Small Coed & Smali
12:21pm 12:45pm Senior

1:00pm - 1:30pm [|Announce Small Senior & Senior
Coed
on New York Street

' 12:30pm - Small Youth All Star Semi Finais
1:45pm

12:45pm - Junior Intermediate Prelims 12:33pm - Small Junior All Music Semi Finals
2:00pm 1:48pm
12:48pm - Junior Coed All Music Semi Finals j2:00pm - 2:15pm [[Announce Small Youth & Small
2:03pm Junior
2:30pm - 3:00pm |[{Announce Junior Intermediate &
Junior Coed on New York Street ~
[2:30pm - 3:09pm |[Mini All Music Finals I

2:30pm - 3:45pm ||Youth Novice Semi Finals [2:33pm - 3:06pm ||Eee Wee All Music Finals ||

2:33pm - 3:42pm IYouth Intermediate Semi Finals " '
i 3:15pm - 3:54pm

4:15pm - 4:45pm |[Announce Youth Novice & Smail Junior All Music Finals
Intermediate
on New York Street

| " ||3:18pm - 3:45pm ||Sma|| Youth All Music Finals

4:15pm - 6:00pm |Junlor intermediate Semi Finals
'4:18pm - 5:51pm ||Senior Intermediate Semi Finals 4:15pm - 5:06pm |Large Youth All Music Finals

6:30pm - 7:00pj Announce Junior Intermediate & 4:18pm - 4:57pm ||Large Junior All Music Finals

i
!

ki

1

Senior Intermediate on New York
Street

5:15pm - 6:00pm ([Mini, Pee Wee, Small Youth, Small
Junior

Large Youth, & Large Junior Final
Awards

|6:45pm - 7:30pm I Pee Wee N::wice Fina " I
[6:48pm - 7:21pm |[Pee Wee Intermediate Finals {(6:30pm - 7:09pm ||Pee Wee All Star Finals |
- |[6:33pm - 7:12pm |[Small Youth Al Star Finals
7:45pm_--8r:24pm |Youth Novice Finals " I
[FBpm - 8:27om |[Voulh Inermediate Finals 7200 - 7:530m [uor Gosd Al Star Fnals |
’iai—p——mmrinal Awards amﬁs—"'— - j
at Indiana Jones Theater

[6:00pm - 8:51pm J[Large Junior Al Star Finals |
[8:03pm - 8:42pm ][Small Junior All Star Finals |
L

9:00pm -
10:00pm

[

—

Final Awards and Announcements
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« The above times are estimated.

« Some divisions may perform earlier or later than scheduled.

« Please allow plenty of time for your division.

SUNDAY, MARCH 14, 2004

WIDE WORLD OF SPORTS
e -527am

8:33am - 9:24am  ||Senior Intermediate Finals

I

9:45am - 10:36am |[Junior Intermediate Finals
9:48am - 10:21am [JJunior Novice Finals

[10:45am - 11:24am||Senior Prep Finals

|10:48am - 11:27am|{Junior Coed All Music Finals
11:30am - 12:30pmi|Jr Novice, Jr Intermediate, Sr Novice, Jr Coed,
Senior Intermediate, & Senior Prep Awards

D |Small Senior All Star Finals |
1:33pm - 2:24pm__|[Small Senior All Music Finals

2:45pm - 3:36pm  {|Small Coed All Music Finals
2:48pm - 3:27pm [Sma!l Coed All Star Finals |
3:40pm - 4:30pm |Final Awards Junior Coed, Small Senior & Small Coed|

5:00pm - 6:15pm ||Large Senior All Music Finals
[5:05pm - 5:50pm_|[Large Senior Al Star Finals

‘6:30pm - 8:05pm "Large Coed All Music Finals
|6:35pm - 7:00pm_||Large Coed All Star Finals

|

l

ﬂ

Piii

[7:05pm - 8:00pm__|[National Championship Performances

|8:00pm - 9:15pm "Special Performances & Final Awards

[9:00pm - 1:00am "Celebration Party at Disney - MGM Studios ||

« The above times are estimated.

T

+ Some divisions may perform earlier or later than scheduled.
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« Please allow plenty of time for your division.

MONDAY, MARCH 15, 2004

Teams visit a Walt Disney World Theme park of their choice.

TUESDAY, MARCH 16, 2004

Teams depart

http://www.varsity.com/nascc_04_schedofevents.htm 03/16/2004
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ATTORNEYS & COUNSELORS Cami Dawson Boyd
901 Main Street, Suite 6000 (?3104)(195?-5936
Dallas, Texas 75202 » v choyd@jw.com
(214) 953-6000 » fax (214) 953-5822
www.jw.com JACKSON WALKER L.L.P.

March 24, 2004

VIA FACSIMILE

Ms. Arlana S. Cohen

Mr. Mark J. Speciner

St. Onge Steward Johnston & Reens LIC
986 Bedford Street

Stamford, Connecticut 06905-5619

RE:  Varsity Spirit Corporation; Varsity Spirit Fashions & Supplies, Inc. v. VTV Varsity Television,
Inc; Opposition No. 91157733; U.S. Patent and Trademark Office, Trademark Trial
and Appeal Board

Dear Ms. Cohen and Mr. Speciner:

We are in receipt of your March 22, 2004, letter and enclosed discovery objections. However,
we have not received a response from you to my letter dated March 19, 2004, pursuant to
which I requested that you provide your available dates for your clients’ corporate
representative depositions. As a result, we have been unable to schedule our previously
noticed Rule 30(b)(6) deposition(s) within the current discovery period. In light of the fact
that the current discovery period is set to close on March 30, 2004, we require an extension of
the discovery period and corresponding testimony periods. We have prepared a stipulation
providing for a 60-day extension of all current case deadlines. The proposed stipulation is
attached. Please sign the attached stipulation and return it to my attention by facsimile. If we
do not teceive your signature to the stipulation by Friday, we will have no alternative but to
obtain relief from the TTAB.

Thank you for your attention to this matter. If you have any questions, please do not hesitate
to contact me.

Very truly yours,
A aw oyd
Attachment
cc: Ms, Amy A. Wietjes
Austin (without attachment)
Dallas
Fort Worth
Houston
Richardson
San Angelo
San Antonio

Memiber of GLOBALAW



ATTARNEYS & COUNSELORS
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Cami Dawson Boyd

901 Main Strect, Suite 6000 (214) 95{5-5936
Daltas, Texas 75202 i 'v cboyd@jw.com

(214) 953-6000 = fax (214) 953-5822

WWW.jw.com

Austin
Dallas

Fort Worth
Houston
Richardson
San Angelo
San Antonio

JACKSON WALKER L.L.P.

April 29, 2004 FOR SETTLEMENT PURPOSES ONLY
SUBJECT TO F.R.E. 405

VIA FACSIMILE and

U.S. FIRST CLASS MAIL

Ms. Arlana S. Cohen

St. Onge Steward Johnston & Reens LLC
986 Bedford Street

Stamford, Connecticut 06905-5619

RE:  Varsity Brands Inc.; Varsity Spirit Corporation; Varsity Spirit Fashions & Supplies, Inc. .
VIV: Varsity Television, Inc.; Opposition No. 91157733

Dear Ms. Cohen:

We ate in receipt of your settlement proposal of April 12, 2004. As an initial matter, we note
that the “re” subject line reference to your letter appears to refer to multiple opposition
proceedings concerning our client’s VARSITY TELEVISION and VARSITY TELEVISION
and Design marks. We wish to make clear that we are aware of, and have been served in, only
Opposition No. 91157733,

After consideration of your clients’ proposed terms, we decline the offer. It is our client’s
position that the terms proposed in the settlement offer are highly inappropriate based upon
the differing target markets and consumers of the parties, the clear differences and distinctions
between the parties’ respective marks, and your clients’ registered marks, which are not
confusingly similar to the mark proposed by our client, VIV: Varsity Television, Inc.
(“VTV?). Frankly, VIV was disappointed by the settlement proposal of your clients, as we
had anticipated and expected to receive a reasonable settlement proposal in light of your
clients’ complete refusal and failure to date to tespond to VTV’s written discovery and
deposition requests.

Given the lack of any fruitful negotiations to resolve this case, we insist that your clients now
immediately comply with the Federal Rules of Civil Procedure and the rules of the TTAB, and
fully and completely respond to VIV’s written requests for discovery and demands for
discovery depositions of Opposers’ corporate representatives. As to your clients’ alleged
responses and objections to VI'V’s First Request for Production of Documents and Things
and First Set of Interrogatories, our review of the tesponses reflects that, despite multiple
extensions of time for your clients to respond to the discovery, your clients have failed to
O _any interrogatory or to produce a singl

provide 2 single substantive response t y gatory o p single
document in response to any request for production. It is our position that your and your

clients’ objections to the requests are frivolous and unfounded and that failure to respond is in

Member of GLOBALAW >



Ms. Arlana S. Cohen
April 29, 2004
Page 2

violation of both the Fedetal Rules of Civil Procedure and the Trademark Rules. We require
the immediate supplementation and amendment of your clients’ interrogatory and request for
production responses or we will seek an order compelling such disclosure and production, as
well as appropriate sanctions for the discovery abuse.

Further, we have made numerous written and oral requests for dates for the discovery

deposition(s) of your clients’ corporate representative(s). To date, we have not received ANY
response to our numerous requests for deposition dates. We can no longer wait for your
client to voluntarily comply with our requests. The discovery perod in this proceeding is
currently scheduled to close at the end of May, 2004. Accordingly, enclosed herein are
deposition subpoenas for Jeff Webb of Varsity Brands, Inc., the corporate representative of
Varsity Spirit Corporation, and the corporate representative of Varsity Spirit Fashions &
Supplies, Inc. We have noticed the depositions for your clients’ offices. We wish to depose
Mt. Webb with regatd to his verification of Varsity Brands’ discovery responses, as well as the
issues in the case.

Please forward all communications concerning these discovery issues directly to my attention.

Very truly yours,

amt D /

cc: Ms. Amy A. Osberg
(formerly “Wietres”)
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ATTORNEYS & COUNSELORS — Cami Dawson Boyd
901 Main Street, Suite 6000 / (214) 953-5936
Dallas, Texas 75202 » v cboyd@jw.com
(214) 953-6000 = fax {(214) 953-5822 4
www.jw.com JACKSON WALKER L.L.P.

May 27, 2004

Austin
[atlas

Fore Worth
Houston
Richardson
San Angelo
San Antomao

VIA FACSIMILE

Ms. Atlana S. Cohen

Mr. Mark J. Speciner

St. Onge Steward Johnston & Reens LLC
986 Bedford Street

Stamford, Connecticut 06905-5619

RE:  Varisty Spirit Corporation; Varsity Spirit Fashions & Supplies, Inc. v. VTV Varsity Television,
Ine.; Opposition No. 91157733; U.S. Patent and Trademark Office, Trademark Tral
and Appeal Board

Dear Counsel:

I write to confirm our discussions during the conference call earlier this afternoon. My client,
VTV: Varsity Television, Inc., is very concerned about the status of this proceeding and our
inability to obtain any meaningful discovery from Opposers to date despite our endless efforts
to compel cooperation from your clients in the discovery process. To date, we have not
received a single substantive response to any of our written discovery and all of our efforts to
obtain the oral depositions of Opposers’ representatives (including numerous written and oral
requests for deposition dates, as well as deposition subpoenas served on two separate
occasions) have been refused or ignored.

Thus, my client is not currently in a position to agree to an extension of discovety or any other
deadlines in this case. We are now, and have always been, willing to discuss these matters with
you and willing to work with you with regard to discovery. Howevet, in every communication
that we have had to date (whether by phone or otherwise), you have been unable or unwilling
to tell me when your clients will respond to our discovery and, similatly, have wholly refused
to provide dates for your chients’ depositions. We believe that we now have no alternative but
to seek relief from the TTAB.

Should your clients reconsider their position on these issues, we remain willing to discuss an
extension of the case deadlines.

Very truly yours,

(e Mﬁ%

Cami Dawson Boyd

Member of GLOBALAW



