IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 76/459,811

Varsity Brands Inc.. Varsity Spirit T T
Corporation; Varsity Spirit

Fashions & Supplies, Inc., 06-04-2004
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)

V. ) Opposition No. 91157733
)

VTV: Varsity Television, Inc., )
)
)

Applicant.

MOTION TO EXTEND DISCOVERY
CUT-OFF AND ALL RELEVANT TRIAL DATES

Opposers Varsity Brands Inc., Varsity Spirit Corporation and Varsity Spirit
Fashions & Supplies, Inc. (“Opposers”), by their attorneys, hereby move this Board for
an Order, extending the discovery cut-off as well as all succeeding trial dates. In

support of their motion, Opposers’ submit the following:

BACKGROUND

Applicant VTV: Varsity Television, Inc. (“Applicant”) filed Application Serial No.

76/459,811 for the mark V VARSITY TELEVISION & Design (“Applicant’'s Mark”).

Certification of Mailing: | hereby certify that this correspondence is today being deposited with
the U.S. Postal Service as first class mail in an envelope addressed to: Box TTAB WITH FEE,
Assistant Commissioner of Trademarks; 2900 Crystal Drive; Arlington, VZ 22202-3513.
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Applicant is seeking registration in respect of “internet and television broadcasting
services.” The application was published for opposition on May 6, 2003, and Opposers
filed their Notice of Opposition against the registration of this service mark on
September 2, 2003. The ground for the Notice is that Applicant's Mark is confusingly
similar to Opposers’ family of VARSITY trademarks.

Once discovery opened, the parties exchanged discovery requests and
responses. In both parties’ responses, references were made to proprietary and
confidential information and documents. As is normal, Opposers believed that an
agreeable protective order would be discussed and executed.

At the same time, the parties had been conducting settlement negotiations. On
April 12, 2004, Opposers forwarded what it believed was a very reasonable settiement
proposal to Applicant. This proposal was subsequently rejected by Applicant. in any
event, it was Opposers’ belief that spending time and money on discovery while the
parties were discussing settlement was wasteful for both sides. Therefore, it neither
pushed Applicant for more substantive responses nor did it pursue a protective order.
Should this motion be granted, Opposers are hopeful discovery disputes can be
resolved so that a motion to compel is unnecessary. Opposers are also working
towards providing similar information to Applicant.

Last week, Opposers’ counsel made several telephone calls to Applicant's
counsel in an effort to extend the discovery cut-off so that (a) outstanding discovery
issues on both sides could be resolved; and (b) settlement could be pursued further.

Applicant has refused to grant an extension.



ARGUMENT

The Extension Of The Discovery Cut-Off
|s Justified Under These Circumstances

In the present action, while both sides have exchanged discovery responses,
with objections stated therein, only by hashing out these objections will the parties be
able to truly complete discovery. Applicant’s counsel has thus far refused to engage in
meaningful dialogue about the objections to discovery proffered by both parties as |
required by the Trademark Rules. Only by extending discovery can the parties
determine which objections are valid, and which will require a motion to compel
responses from either or both sides.

Applicant has stressed its need for Opposers to provide the name of an individual

or individuals with knowledge of particular subjects so it can then take depositions.

(Opposers identified the president of the company. Applicant apparently doesn’t believe
Opposers’ president possesses all such relevant information.) Unless the discovery
cut-off is extended, these depositions will not take place. Moreover, Opposers would
like to depose Applicant’s principals as well, and if discovery cut-off is not extended, that
opportunity is likewise thwarted.

Finally, an extension of the discovery cut-off and the other trial dates would allow

the parties to further explore settlement without having to expend time and financial

resources.



CONCLUSION

For the foregoing reasons, the Honorable Board should extend the discovery cut-

off and extend all relevant trial dates ninety (90) days as follows so that the parties can

continue to both explore settlement and properly complete discovery.

NEW PROPOSED TRIAL SCHEDULE

OLD DATE NEW DATE
THE PERIOD FOR DISCOVERY TO CLOSE: May 29, 2004 Aug. 27, 2004
Testimony period for party in position of plaintiff
to close (opening 30 days prior thereto): August 27, 2004 Nov. 15, 2004
Testimony period for party in position of defendant
to close (opening 30 days prior thereto): October 26, 2004 Jan. 24, 2005
15-day rebuttal testimony period for plaintiff to close: Dec. 10, 2004 Mar. 10. 2005

Dated: June 1, 2004

By:

Respectfully submitted,

VARSITY BRANDS, INC.
VARSITY SPIRIT CORPORATION
VARSITY SHARIT FASHIONS & SUPPLIES, INC.

///

Arlan8. Coherf Esq.«

Mark J. Speciner, Esq.

St. Onge Steward Johnston & Reens LLC
Attorneys for Applicant

986 Bedford St.

Stamford, CT 06905

Telephone: (203) 324-6155




CERTIFICATE OF SERVICE

This is to certify that on this 1st day of June, 2004, a true and correct copy of the
foregoing Motion to Extend Discovery and Relevant Trial Dates_is being served on the
attorneys of record for Applicant on this day, by depositing the same as first class mail,
postage prepaid, in an envelope addressed as follows:

Cami Dawson Boyd, Esq.
Jackson Walker LLP

901 Main Street, Suite 6000
Dallas, TX 75202-3748

S

Barbara North




