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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of: Trademark Application Serial No. 76/473,447
Filed: November 29, 2002

For the mark: ROLL & FOLD

Published in the Official Gazette: August 5, 2003, at TM159
Opposition No.:

L

SCHWING AMERICA, INC.,
08-11-2003

Opposer, V8. Patnt & TMOt/TM Mui Rept b, 429
V.

NEW BUFFALO CORPORATION,

Applicant.

300.00 0P
NOTICE OF OPPOSITION

MAIL STOP TTAB FEE
Commissioner for Trademarks
2900 Crystal Drive

Arlington, VA 22202-3513

Opposer Schwing America, Inc., a Minnesota corporation having a principal place of
business at 5900 Centerville Road, White Bear, MN 55127, believes that it will be damaged by
registration of ROLL & FOLD in application Serial No. 76/473,447, in International Class 6, and
opposes the same under the provision of 15 U.S.C. § 1063.

As grounds for opposition, Opposer alleges:

1. Beginning in March, 1983 and years prior to November 11, 2002 (the alleged date
of first use in Applicant’s trademark application), Opposer has engaged, directly and through its
predecessors in title, and is now engaged in the development, distribution, sale, advertising and
promotion, in interstate commerce, of concrete placing booms.

2. Beginning in March, 1983, Opposer has used, and is now using, in interstate
commerce, the trademark ROLL AND FOLD for concrete placing booms in International Class 7
throughout the United States.

3. Since its initial use of the ROLL AND FOLD mark, Opposer has made a substantial

investment in advertising and promoting its goods and services under the ROLL AND FOLD mark.



4. Opposer has extensively used, advertised, promoted and offered for sale Opposer’s
goods and services in association with the ROLL AND FOLD mark to the public through various
channels of trade and commerce, with the result that Opposer’s customers and the public in general
have come to know and recognize Opposer’s ROLL AND FOLD mark and associate the same with

Opposer and/or the goods and services sold by Opposer.

5. Opposer has built up extensive good will in connection with the sale of goods and
services under its ROLL AND FOLD mark.
6. Opposer is the holder of rights on the Principal Register to federal trademark

registration No. 1,317,648, for the mark ROLL AND FOLD for "concrete placing booms"
(International Class 7). The registration issued February 5, 1985.

7. ‘Notwithstanding Opposer’s long prior rights in and to the ROLL AND FOLD mark,
upon information and belief, Applicant, on November 29, 2002, filed a use based application for
registration of Applicant’s trademark ROLL & FOLD for "metal scaffolding” in International Class
6, alleging a date of first use in commerce of November 1, 2002. The application was given Serial
No. 76/473,447, and the mark was published for opposition in the Official Gazette of August 5,
2003, page TM159.

8. Applicant’s ROLL & FOLD mark, when used on the goods identified in Applicant’s
application for registration, is likely to cause confusion, deception and mistake with Opposer’s
ROLL AND FOLD mark.

9. Opposer has been damaged and will continue to be damaged if Applicant uses or
obtains registration of Applicant’s trademark ROLL & FOLD for the reasons set forth above.

WHEREFORE, Opposer believes that it will be damaged by registration of the alleged mark
ROLL & FOLD, and requests that registration on application Serial No. 76/473,447 be refused, that
no registration be issued to Applicant and that this Opposition be sustained in favor of Opposer.

Enclosed is a check for $300.00 for this Opposition. The Commissioner is authorized to
charge any additional fees associated with this paper or credit any overpayment to Deposit Account
No. 11-0982.

This Notice of Opposition is being filed in triplicate.



i All correspondence should be addressed to Gayle A. Bush, Kinney & Lange, P.A., at the

% address below.

Respectfully submitted,

SCHWING AMERICA, INC.

Dated: August 8, 2003 By: MMJ’(,

David R. Fairbaim

Gayle A. Bush

THE KINNEY & LANGE BUILDING

312 South Third Street

Minneapolis, MN 55415-1002
GAB:bms Telephone: (612) 339-1863

Fax: (612) 339-6580

CERTIFICATE OF MAILING

I hereby certify that this correspondence is being deposited with the United States Postal Service with sufficient
postage as first class mail in an envelope addressed to: Commissioner for Trademarks, 2900 Crystal Drive, Arlington,
Virginia 22202-3513 on this 8" day of August, 2003.
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Attorney
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THE KINNEY & LANGE BUILDING
312 SOUTH THIRD STREET
MINNEAPOLIS, MINNESOTA 55415-1002
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INFO@KINNEY.COM
FACSIMILE (612) 339-6580
TELEPHONE (612) 339-1863

Gayle A. Bush
gabush@kinney.com
(612) 337-7239

August 8, 2003
A
Mail Stop TTAB Fee
Commissioner. for Trademarks 08-11-2003
2900 Crystal Drive U.8. Patant & TMOto/TM Mail Rept D1, #22

Alexandria, VA 22202-3513

Re:  Schwing America, Inc. v. New Buffalo Corporation
Serial No. : 76/473,447
Docket No. : $51.28-0007

Dear Sir:

Enclosed for filing are the following papers in connection with the above-identified
patent application:

1. Postcard
2. Check in the amount of $300.00
3. Notice Of Opposition (in triplicate)

Respectfully submitted,

KINNEY & LANGE, P.A.
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JWM/{_, ;(;
Gayle A. Bush .

GAB :amh " \)’
Enclosures



