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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No. 76/072,652, filed on May 31, 2000, for the mark THREE
WISHES, published on November 6, 2001. e

HARRAH’S LAS VEGAS, INC.,,
01-14-2004

i . #22
U.§. Patent & TMOTC/TM Mail Rept Dt #

Opposer,
V. Opposition No. 91157467

ATRONIC INTERNATIONAL GMBH

N N N N N Nt N N N’

Applicant.

Commissioner for Trademarks
BOX TTAB - NO FEE

2900 Crystal Drive

Arlington, VA 22202-3513

OPPOSER’S MOTION FOR EXTENSION OF TIME
TO RESPOND TO DISCOVERY REQUESTS OR, IN THE
ALTERNATIVE, TO AMEND RESPONSES TO REQUESTS TO ADMIT

Pursuant to 37 CFR § 2.120(a) and Rules 6(b) and 36(b) of the Federal Rules of Civil
Procedure, Opposer Harrah’s Las Vegas, Inc. (“Opposer”) hereby moves the Board for an order
granting Opposer a reasonable and limited extension of time to respond to Applicant’s
Interrogatories and Requests for Admissions, or, in the alternative, for an order granting Opposer
the right to amend its responses to Applicant’s Requests for Admissions. As grounds for this

motion, Opposer shows the Board as follows:

FACTUAL BACKGROUND

Applicant Atronic International GmbH (““Applicant”) served Opposer with Applicant’s

first set of interrogatories and requests for admissions on November 24, 2003. The requests were




combined in a single document, a true and correct copy of which is attached hereto as Exhibit A
(collectively the “Discovery Requests™). Applicant served the Discovery Requests on Wendy L.
Robertson of Alston & Bird, LLP, Opposer’s counsel in this matter. Ms. Robertson was on
maternity leave at the time the requests were served, and Ms. Robertson is still on maternity
leave as the date of filing of this motion. Responses to Applicant’s requests were due to be
served by December 29, 2003.

Prior to Ms. Robertson departure for maternity leave, Alston & Bird put in place
procedures for the routing of her mail to other attorneys in the firm for handling during her
absence. In the case of this opposition proceeding, mail received by Ms. Robertson should have
been directed to John Haynes, one of Opposer’s counsel of record in this matter, for handling.'
Despite Alston & Bird’s efforts to make certain that nothing “fell through the cracks” during Ms.
Robertson’s absensce, the personnel at Alston & Bird who received the Discovery Requests on
Ms. Robertson’s behalf did not properly forward the requests to Mr. Haynes.

Opposer’s lead counsel, David Stewart, discovered that the requests had not been
properly routed to Mr. Haynes while conducting a periodic audit of the status of the
correspondence that had been sent to Ms. Robertson during her maternity leave. However, Mr.
Stewart did not discover this fact until after Opposer’s deadline to respond to the Discovery
Requests had passed.

Mr. Stewart immediately contacted counsel of record for Applicant, explained the

situation, and requested an extension of time to respond to the discovery requests. Opposer has

! Applicant served its Discovery Requests on Ms. Robertson and not David Stewart or Mr. Haynes,

Opposer’s lead and second chair counsel, respectively, in this matter. Although Applicant had some limited
communication with Ms. Robertson prior to the filing of the Notice of Opposition (among other Alston & Bird
attorneys), Ms. Robertson was the third of three lawyers identified as counsel for Opposer in the signature block of
Opposer’s Notice of Opposition, and Mr. Haynes signed the Notice of Opposition. It is the experience of Opposer
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not received any response from Applicant to this request. Accordingly, Opposer requests that the
Board grant Opposer until January 30, 2003 to respond to the Discovery Requests in full or, in
the alternative, to amend its responses to Applicant’s requests to admit.

Opposer served its responses to Applicant’s Requests for Admission on Applicant on
January 14, 2004. (A true and correct copy of Opposer’s responses are attached hereto as
Exhibit B.) Therefore, the extension requested through this motion serves primarily to provide
Opposer with an opportunity to investigate and respond to Applicant’s interrogatories.

The discovery period in this matter does not close until March 9, 2004. Accordingly,
Applicant has amplé time to evaluate and conduct any follow-up discovery it requires prior to the
close of discovery. Opposer does not seek an extension to the discovery period as a part of this
motion. Thus, this motion will not result in any delay of this proceeding (although Opposer is
willing to agree to a reasonable extension of time to the discovery period if Applicant believes
that such an extension is necessary or appropriate).

ARGUMENT AND CITATION OF AUTHORITIES

A. Opposer Should be Granted an Extension of Time to Respond to the Discovery Requests
Pursuant to FRCP 6(b)(2)

Requests for extension of time to respond to discovery after the time for response has
expired are governed by Rule 6(b)(2) of the Federal Rules of Civil Procedure. Pursuant to Rule
6(b)(2), extensions of time should be granted when the failure to timely respond is “the result of
excusable neglect.”

The Supreme Court has stated that “excusable neglect under Rule 6(b) is a somewhat

‘elastic concept’ and is not limited strictly to omissions caused by circumstances beyond the

and its counsel that pleadings and discovery are typically served on lead counsel in contested matters, both before
the TTAB and federal courts.
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control of movant.” Pioneer Inv. Servs. Co. v. Brunswick Assocs., 507 U.S. 380, 392 (1993).
Rather, it may encompass delays “caused by inadvertence, mistake or carelessness” where “the
delay was not long, there is no bad faith, there is no prejudice to the opposing party, and
movant’s excuse has some merit.” LoSacco v. City of Middletown, 71 F.3d 88, 93 (2d Cir. 1995)
(citing Pioneer); accord Yesudian v. Howard University, 270 F.3d 969, 971 (D.C. Cir. 2001);
Sugarbaker v. SSM Health Care, 187 F.3d 853, 855-56 (8" Cir. 1999).”

In this case, the delay was short. Opposer immediately contacted Applicant to request an
extension of time to respond upon discovery of the requests, and Opposer has already served its
responses to Applicant’s Requests for Admission. Applicant will suffer no conceivable
prejudice if this motion is granted. More than adequate time remains in the existing discovery
period for Applicant to complete its discovery efforts, and Applicant has made no effort to
follow-up on its requests with Opposer.

There is no bad faith of any kind by Opposer with regard to its failure to respond timely.
To the contrary, Opposer immediately notified Applicant as soon as it discovered the error in an
attempt to address and correct the error. Opposer gains no conceivable benefit of any kind in this
opposition by failing to have responded timely to Applicant’s requests.

Finally, Opposer respectfully submits that its failure to respond timely is meritorious.
Opposer’s counsel had steps in place to address the matters on which Ms. Robertson was
working during her maternity leave, but a failure to follow that procedure resulted in Opposer not

being in a position to respond timely to the requests.

2 Pioneer, 507 U.S. at 388.

3 See also Hewlett-Packard Co. v. Olympus Corp., 931 F.2d 1551 (5" Cir. 1991) (affirming the Board’s
definition of “excusable neglect” as including “the failure to take the proper steps at the proper time, not in
consequence of the party's own carelessness, inattention, or willful disregard of the process of the court, but in
consequence of ... reliance on the care and vigilance of his counsel...”); Lucerne Farms v. Baling Technologies,
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In similar circumstances, federal courts and the TTAB have not hesitated to recognize the
existence of excusable neglect. See, e.g., LoSacco, 71 F.3d at 93 (finding excusable neglect for
late filing of bill of costs where counsel was on his honeymoon at the time the time Court of
Appeals issued mandate affirming judgment); Quality Inns Int’l v. Tampa Motel Assocs., 154
F.R.D. 283 (M.D. Fla. 1994) (finding excusable neglect where counsel for plaintiff
miscalendared the response date and defendant failed to show any prejudice from the late filing);
Volkswagenwerk Aktiengesellschaft v. Advance Welding and Mfg. Corp., 184 U.S.P.Q. 367
(TTAB 1974) (finding that illness of primary counsel constituted “excusable neglect” for failure
to timely answer an amended petition for cancellation).

For the foregoing reasons, Opposer submits that the Board should find that Opposer’s
failure to respond timely to Applicant’s Discovery Requests was the result of excusable neglect
and that Opposer should be granted the limited extension of time requested herein to respond to
Applicant’s Discovery Requests.

B. In the Alternative, Opposer Should be Granted Permission to Amend Its Responses to
Applicant’s Requests for Admission

Pursuant to FRCP 36(b), the Board may permit amendment of admissions “when the
presentation of the merits of the action will be subserved thereby and the party who obtained the
admission fails to satisfy the court that withdrawal or amendment will prejudice that party in
maintaining the action or defense on the merits.” See Monster Cable Prods, Inc. v. Bettes, 2002
WL 31001986 (TTAB 2002); Hobie Designs, Inc. v. Fred Hayman Beverly Hills, Inc., 14

U.S.P.Q.2d 2064 (TTAB 1990).

Inc., 208 F.R.D. 463, 465-66 (D. Maine 2002) (helding that, under FRCP6(b)(2), the Court may excuse a default
“where there is no evidence that the default was willful”).
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For the reasons set forth above, Applicant can claim no legitimate prejudice if Opposer is
granted the right to amend its admissions by serving the responses attached hereto as Exhibit B.
Moreover, denying Opposer leave to serve the responses will interfere with the presentation and
consideration of this opposition on the merits. For example, Request No. 3 requests that Opposer
“[a]dmit that the Applicant’s mark THREE WISHES and the Opposer’s mark HARRAH’S
THREE WISHES can co-exists [sic] on the U.S. Market.” If this request is deemed admitted by
virtue of Opposer’s inadvertent failure to respond timely, it could have a detrimental impact on
Opposer’s ability to present its case on the merits to the Board and on the Board’s ability to
consider the matter on the merits.

For the foregoing reasons, Opposer requests that the Board grant Opposer’s motion for an
extension of time to respond to Applicant’s discovery requests. However, if the Board denies
this motion, Opposer requests in the alternative that the Board permit Opposer to amend its
admissions through the responses attached hereto as Exhibit B.

Respectfully submitted, this 14" day of January, 2004.

\ 24

DAVID J. STEWART
Georgia Bar Number 681149
JOHN D. HAYNES

Georgia Bar Number 340599

ALSTON & BIRD, LLP
One Atlantic Center

1201 W. Peachtree Street
Atlanta, Georgia 30309-3424
(404) 881-7000 — telephone
(404) 881-7777 — facsimile

Attorneys for Opposer
HARRAH’S LAS VEGAS, INC.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No. 76/072,652, filed on May 31, 2000, for the mark THREE
WISHES, published on November 6, 2001.
HARRAH’S LAS VEGAS, INC,,
Opposer,
V.

Opposition 91157467

ATRONIC INTERNATIONAL GMBH

N’ N N N N o N nn e’

Applicant.

EXPRESS MAIL CERTIFICATION ACCOMPANYING PAPER

Commissioner for Trademarks
Box TTAB — NO FEE

2900 Crystal Drive

Arlington, Virginia 22202-3513

“Express Mail” mailing label number: EL699900043US

Date of Deposit: January 14, 2004
I hereby certify that the foregoing documents are being deposited with the United States
Postal Service “Express Mail Post Office to Addressee” service pursuant to 37 C.F.R. 1.10 on
the date indicated above and are addressed to Commissioner for Trademarks, Box TTAB NO
FEE, 2900 Crystal Drive, Arlington, Virginia 22202-3513.
\ «

David¥/Stewart
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Wendy L. Robertson
ALSTON & BIRD LLP
1201 West Peachtree Street
Atlanta, Georgia 30309

Warren, November 24, 2003

Our docket: ADP826M?2

Ref: Opposition against registration of the mark THREE WISHES by Atronic International GmbH
—U.S. Application No. 76/072,652, filed on May 31, 2000

Dear Ms. Robertson:

Please find enclosed the Interrogatories and Requests for Admissions.

We are looking forward to your client’s response.

Very truly yours,

Yol i

Horst Kasper, Esq.

Am/hn




~ IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of trademark Application No. 76/072,652, filed on May 31, 2000 for the

mark THREE WISHES published on the OFFICIAL GAZETTE on November 6, 2001.

HARRAH’S LAS VEGAS, INC.

Opposer

V. Opposition No. 91157467

)
)
)
)
)
)
ATRONIC INTERNATIONAL
GMBH )

)
Applicant )

APPLICANT'S INTERROGATORIES AND REQUESTS FOR ADMISSIONS
ADDRESSED TO THE OPPOSER

PLEASE TAKE NOTE that, pursuant to Rule 2.120(a) of the Trademark Rules of
Practice ("TMRP") and to Rule 33 of the Federal Rules of Civil Procedure
("Fed.R.Civ.P."), Applicant, ATRONIC INTERNATIONAL GMBH, (hereinafter
referred to as "Applicant"), hereby requests that Opposer, HARRAH’S LAS VEGAS,
INC. answer separately and fully, in writing, under oath, the following Interrogatories
propounded to it, within thirty (30) days following the date of service hereof. Petition is
requested to observe the Instructions and Definitions the Applicant hereby incorporates

herein, by reference, and makes a part hereof.

INSTRUCTIONS AND DEFINITIONS

These Instructions and Definitions form an integral part of the ensuing
Interrogatories.

DEFINITIONS

A. ”Document”: The term "Document” means any written, printed, typed, or other
graphic matter of any kind or nature, however produced or reproduced, whether sent or
received or not, including drafts and copies bearing handwritten notations or marks not
found on the original, and includes, but is not limited to, all memoranda, reports,
financial reports, notes, transcripts, letters, envelopes, telegrams, cables, telefax




messages, messages (including reports, notes, notations and memoranda of or relating to,
telephone conversations and conferences), tabulations, studies, analyses, evaluations,
projections, work papers, statements, summaries, opinions, journals, statistical records,
desk calendars, appointment books, diaries, lists, comparisons, questionnaires and
responses thereto, surveys, charts, graphs, all books, articles, magazines, newspapers,
booklets, circulars, bulletins, notices, instructions, manuals, minutes or transcriptions of
all meetings and other communications of any type, all photographs, microfilms,
phonograph, tape or other records, punch cards, magnetic tapes, disks, data cells, drums,
print-outs and other data compilations from which information can be obtained.

B. "Identify": The term "Identify" means that you must provide the following
information:

1. When used with reference to a trademark or service mark:

(a) Describe the trademark or service mark or provide a sample copy of it;

(b) If the mark was ever registered, state where it was registered and the number and date
of such registration;

(c) If the mark has not been registered, but a registration application is, or ever was,
pending, state where the application is, or ever was, pending and the number and date of
such application; and

(d) If the mark never has been registered and no application for registration is, or ever
was, pending, describe the first use of the trademark, its present use, and identify [in
accordance with sub-divisions (2) and (3), ] its user.

2. When used with reference to a natural person, state his or her full name, present or last
known business and residence address, business and residential telephone numbers, his or
her last known or present business affiliation, and his or her position and business
affiliation (including a description of his or her duties and responsibilities) at the time in

question.

3. When used with reference to any entity other than a natural person, state:

(a) Its full name;
(b) The address of its principal place of business;
(c) The jurisdiction under the laws of which it has been organized or incorporated and the

date of such organization or incorporation;
(d) The identity of all individuals who acted and authorized another to act on its behalf in

connection with the matters referred to; and
(e) In the case of an entity other than a corporation, the names of its principals.

4. When used with reference to a "document", state:
(a) The nature of the document (e.g., letter, contract, memorandum);
(b) Its date of preparation;

(c) Its present location and custodian;
(d) Its disposition if any such document was, but is no longer, in Opposer's possession or

subject to Opposer's control;




(e) Any other information necessary to enable the custodian to locate the particular
document, and necessary for use in a subpoena duces tecum or in a demand for the
production of documents under Rule 34, Fed. R. Civ.P.;

(f) Its subject matter and substance; and
(g) Whenever the identification of a document is requested and said document is one of a

series of two or more pages contained in a book, pamphlet, binder or folder, or in the case
of magnetic tape, microfilm, print-out, etc., is contained in a portion thereof, include in
Opposer' identification of said document the number of the particular page or pages (or
other descriptive aid) and the particular line or lines thereof upon which the information
referred to in said interrogatory or in Opposer' answer thereto appears.

5. When used with reference to an "oral communication":

(a) State the place of the oral communication and the date on which it occurred;

(b) Identify each person making oral communication and each other person who was
present (in person or by telephone) when it was made; and

(c) State its subject matter and substance.

C. "Describe" or “Description": The term "describe" and "description" are to be
understood as follows: ‘

1. When used with respect to a trademark/service mark or trademarks/service marks:
(a) Give a narrative description of the key design features of the trademark(s)/service

mark(s) concerned.
(b) Provide a sample copy of the trademark(s)/service mark(s) concerned.

2. When used with respect to any act or action, practice, process, occurrence, occasion,
course of conduct, happening, scheme, conference, discussion, development, service,
instance or event, provide a chronological statement setting forth each incident and each
element thereof, including:

(a) The dates and places thereof;

(b) What transpired as a part thereof; and
(c) Identification of each person who participated therein, or was a witness thereto.

D. "Communication’” or "Communicate": References to or the words "communication"
or communicate" include and request information relating to not only oral
communications but also to any "document” (as such term is defined in paragraph A),
whether or not any such document or the information contained therein was transmitted

by its author to any other persons.

E. "Each": Whenever any interrogatory calls for information with respect to "each" one
of a particular type of matter of which more than one exists, separately list, set forth, or
identify each instance of the matter referred to and provide, for each instance, all of the
information as to said matter called for immediately thereunder.
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INSTRUCTIONS

If Opposer knows of any communication or information, but cannot give, either in whole
or in part, the specific information called for by a particular interrogatory to the extent
requested, give the best information which Opposer have on the subject.

F. Any request in an interrogatory for information relating to communications,
documents, or acts of any entity not a natural person, includes information relating to
communications, documents or acts of employees, agents, representatives, attorneys, or
other persons acting or purporting to act on behalf of that entity.

G. Unless otherwise stated, each interrogatory relates only to the United States and to
territories or possessions under its jurisdiction.

H. Opposer is required to supplement its responses to these Interrogatories as provided
for in Rule 26(e), Fed. R. Civ. P.

I If Opposer objects to any interrogatory, but its objection is limited to certain elements
thereof, Opposer is required to answer all unobjectionable elements of the interrogatory.

J. If Opposer objects to any interrogatory or otherwise fails to provide information on
grounds of the attorney-client privilege, the Opposer is required to identify each such
allegedly privileged communication, including whether it was oral or written; if written,
the date, subject matter and author, addressee and persons to whom it or a copy thereof
was shown; and, if oral, the date, the place of occurrence, the parties thereto, any
witnesses thereto, the subject matter thereof, and the identities of others to whom it was

disclosed.

K. Each interrogatory is to be answered upon Opposer's entire knowledge available from
all course, including all information in Opposer's possession or that of Opposer' agents,
representatives and attorneys, or available to Opposer.

L. If any interrogatory cannot be answered in full, answer to the extent possible,
specifying the reason for Opposer's inability to answer the remainder and state any
information or knowledge that Opposer has concerning the unanswered portion.

INTERROGATORIES
INTERROGATORY NO. 1

Identify:

a) the principal place of Opposer's business as well as every state within the United States
where Registrant is qualified to do business:




b) the name and address of any affiliated or related companies of Opposer’s, located in
the United States and elsewhere indicate the nature of such affiliation or relationship.

c) the nature of Opposer’s business and, respectively, of Opposer’s business in the
United States and elsewhere and describe the operation.

d) the names of all persons being an owner, a sharcholder of more than 5 percent of the
shares, a board member, an officer, an employee concerned with trademark rights of the
Opposer together with their respective address, phone number, time period of association,

position and responsibility with the Opposer.

INTERROGATORY NO. 2

List all products which are or have been manufactured, exported, imported, marketed or
distributed by Opposer in conjunction with the trademark HARRAH’S THREE
WISHES, or any related designation (including, but not limited to any design, and state
the geographical area in which such goods are or have been manufactured, exported,
imported, sold, offered for sale, and/or distributed).

INTERROGATORY NO. 3

Describe the procedures employed by Opposer to manufacture, market, export, import
and distribute the products identified in answer to interrogatory number 2, and identify all
distributors and retailers of such products in the United States and/or elsewhere.

INTERROGATORY NO. 4

State name, address, telephone number, first use, channels of commerce (e.g. specialty
stores, department stores, discount stores, wholesale, mail order etc.), the geographic
areas, cities and states of sale, the average retail purchase price of the products, and the
annual turnover of goods carrying the mark HARRAH’S THREE WISHES of all third
parties such as distributors and merchants involved in a use of the mark HARRAH’S
THREE WISHES in connection with Opposer and provide copies of all price lists and
offers made in connection with such use.

INTERROGATORY NO. 5

- State name, address, telephone number, number of employees, total annual turnover and

annual turnover for each kind of goods carrying the mark of each establishment of
Opposer, which are points of production, points of sale or points of distribution of
products carrying the mark HARRAH’S THREE WISHES.




INTERROGATORY NO. 6

Specify each supplier to the Opposer’s goods entering into products sold under the
trademark HARRAH’S THREE WISHES by the Opposer together with the respective
address, phone number, a list naming each respective item purchased from such supplier,
the time period of such supplies for each respective item, the total quantity measure of
such supplies for each respective item, the total cost of such supplies for each respective

item.

INTERROGATORY NO. 7

With respect to each of the goods identified in Opposer answer to interrogatory number

2, provide the following:
a) Specify whether HARRAH’S THREE WISHES or any other related mark, term or

designation is currently being used in the United States and elsewhere in conjunction
with the distribution or promotion or to induce the sale of any goods or services;
b) specify the manner in which HARRAH’S THREE WISHES or any related mark, term

or designation has been or is currently being used;

- INTERROGATORY NO. 8

Describe each instance where the Opposer has licensed or authorized anyone to use
HARRAH’S THREE WISHES or any related mark, term or designation, and to provide
the following information:

a) The name and address of any such licensee or authorized
user;

b) the conditions and/or terms under which the Opposer
has licensed or authorized such use;

¢) for each licensee or authorized user identified above,

the effective date thereof; and
d) for each licensee or authorized user identified above, identify all documents

authorizing such use, or relating to the licensee or authorized user.

INTERROGATORY NO. 9

Identify all documents

a) relating to the selection, adoption, first use or registration of Opposer’s mark
displayed in any manner

b) in custody or control of Opposer which relate to or refer in any way to Applicant, or
the Applicant’s mark THREE WISHES




c) relating to when and in what manner Opposer first used HARRAH’S THREE
WISHES or any related designation in any manner in the United States and/or any other

country
d) identify each document referring to HARRAH’S THREE WISHES and each contract

and agreement, written or oral, past or present between the Opposer and the Applicant
and furnish a copy thereof.

INTERROGATORY NO. 10

a) State whether Opposer has now or had at the time of adopting the trademark
HARRAH’S THREE WISHES, any knowledge of registered or unregistered third party
marks utilizing the term "THREE WISHES" or any related mark or designation, or words

similar thereto or simulations thereof.
b) If the answer to part (a) of this interrogatory is other than an unqualified negative, state

the date on which such information was acquired and identify the marks, the status
thereof, and any uses therefore and indicate when such information was obtained.

INTERROGATORY NO. 11

State the date on which Opposer first acquired knowledge of Applicant’s mark THREE
WISHES.

INTERROGATORY NO. 12

Identify each person or entity which Opposer has employed as a director or officer or in
which Opposer has had an ownership interest since as early as year 1990.

INTERROGATORY NO. 13

Identify each person within Opposer's knowledge who has knowledge and/or

responsibility relating to the adoption, design, use, promotion, administrative
proceedings, and court proceedings relating to the mark HARRAH’S THREE WISHES

and identify such person with name, address, telephone number, the kind of knowledge
such person is believed to have relative to the trademark HARRAH’S THREE WISHES
or to products carrying the trademark HARRAH’S THREE WISHES and the kind of
responsibility associated with such person relative to the trademark HARRAH’S THREE
WISHES or to products carrying the trademark HARRAH’S THREE WISHES.




INTERROGATORY NO. 14

State the amount of Opposer's advertising and promotional expenses related to each
product carrying the mark HARRAH’S THREE WISHES or each variation thereof in
each country in each year since the Opposer's first sale of products bearing the mark
HARRAH’S THREE WISHES and identify each and every document reflecting or
referring to or relating to such expenses.

INTERROGATORY NO. 15

State all persons, their expertise and their association with the Opposer as well as their
considerations and conclusion regarding to the alleged similarity of the applicant's mark

relative to Opposer's mark.

INTERROGATORY NO. 16

State if Opposer has ever received any objection by anyone, anywhere in the world, to its
use or registration of Opposer mark, and if any objection has been received, describe the
nature and basis of each objection and identify all documents relating in any way to the

objection.

INTERROGATORY NO. 17

a) Has Opposer ever conducted any survey to determine whether confusion could arise

between Applicant’s and Opposer’s marks.
b) if the answer to part (a) of this interrogatory is affirmative, give the results of each

such survey and identify all documents relating to the survey.

INTERROGATORY NO. 18

Set forth in detail all bases, facts and conclusions relating to the allegation of the Opposer
that the goods of the Applicant and of the Opposer are substantially and generally related
and competitive together with identification, address, telephone number and expertise of

the persons who considered this allegation.

INTERROGATORY NO. 19

Identify each person whom Opposer intends to rely upon as an expert witness and, as to
each:



a. state the substance of the facts and opinions to which the expert is expected to

testify; and
b. identify each and every document the expert will assert supporting each opinion

and each fact.

INTERROGATORY NO. 20

List all instances and explain in detail the relevant circumstances where the public
erroneously assumed that the applicant’s goods emanate from the Opposer or are in some
way associated with, sponsored by, or approved by the Opposer.

INTERROGATORY NO. 21

State
a) whether Opposer has ever made or caused to be made any search directed to

trademark or service mark applications or registrations relating to mark "HARRAH’S
THREE WISHES" or any related designation including any design.

b) If the answer to part (a) of this interrogatory is other than an unqualified negative, as to
each such search state:

c) the date it was made;

d) the place it was made;
e) the name and address of the person or persons who made

such search;
f) the identify of each mark or design, whether registered or unregistered, trademark,

service mark, or trade name uncovered during such search; and

g) whether a report of the search result was made to Opposer, and if so, whether the
report was oral or written. If oral, state the substance thereof; if written, whether Opposer
has custody or control of a copy thereof. If the report was written, identify each document
embodying, referring to, relating to, or commenting upon such search report.

INTERROGATORY NO. 22

Identify all persons who participated in the preparation of Opposer's Answers to these
Interrogatories. )

INTERROGATORY NO. 23

Identify all persons who participated in the preparation of Opposer's Answers to the
Request for Admissions submitted to the Opposer.




REQUEST FOR ADMISSIONS

ADMISSION NO. 1

Admit that Opposer has no proofs that Applicant's has caused confusion, mistake
or deception.

ADMISSION NO. 2

Admit that Opposer has no proofs that the public has erroneously assumed that
applicant's goods emanate from or are in some way associated with, sponsored by, or

approved by the Opposer.

ADMISSION NO. 3

Admit that the Applicant’s mark THREE WISHES and the Opposer’s mark
HARRAH’S THREE WISHES can co-exists on the U.S. market.

ADMISSION NO. 4

Admit that Opposer has not suffered any damage by the applicant's mark.

ADMIS SION NO. 5

Admit that Opposer does not object to concurrent use of the Applicant’s mark in

commerce.

Dated: September 29, 2003, Warren, New Jersey.

Respectfully submitted

Atronic International GmbH

Horst M. Kaspe{
Attorney for Applicant
13 Forest Drive
Warren, N.J. 07059
Tel.: (908) 757 2839
Fax: (908) 668 5262

am
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CERTIFICATE OF SERVICE

Pursuant to Rule 5(b) of the Federal Rules of Civil Procedure, I, the undersigned
Attorney, certify that on the LY  thdayof Mévemd=2003, a true copy of the
foregoing APPLICANT'S INTERROGATORIES AND REQUESTS ADMISSIONS

ADDRESSED TO THE OPPOSER was placed in an envelope, deposited or caused to be
deposited with the United States Postal Service as Express Mail Post Office to Addressee,

Express Mail Mailing Label No": £4 360707739 Y, and addressed to the following
attorney for Opposer:

Wendy L. Robertson
ALSTON & BIRD LLP
1201 West Peachtree Street
Atlanta, Georgia 30309

Date: [1-2-03 WW kw

Horst M. Kasper, Esq.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No. 76/072,652, filed on May 31, 2000, for the mark THREE
WISHES, published on November 6, 2001.

HARRAH’S LAS VEGAS, INC.,
Opposer,
Opposition No. 91157467

V.

ATRONIC INTERNATIONAL GMBH

Applicant.

OPPOSER’S RESPONSES TO APPLICANT’S REQUESTS FOR ADMISSIONS

Pursuant to Fed. R. Civ. P. 36, Applicant Harrah’s Las Vegas, Inc. (“Opposer”) hereby
responds to the Requests for Admission (“Requests”) contained within “Applicant’s
Interrogatories and Requests for Admissions Addressed to Opposer,” served on November 24,

2003, as follows:

GENERAL OBJECTIONS

A. Opposer objects to the Instructions and Definitions to the extent they seek to
impose upon Opposer any obligation beyond those imposed on Opposer by the Federal Rules of

Civil Procedure.

B. Discovery is ongoing in this matter, Opposer therefore reserves the right to

supplement or amend its responses to Applicant’s Requests.




RESPONSES

1. Admit that Opposer has no proofs that Applicant’s [sic] has caused confusion,
mistake or deception.

Response: Opposer objects to Request No. 1 on the grounds that the term “proofs” is
vague and ambiguous. Opposer further objects to Request No. 1 on the grounds that it is
premature because discovery in this case is ongoing. Opposer further objects to Request No. 1
on the grounds that it is vague, ambiguous, and unintelligible in that it appears to be missing one
or more words. Opposer can therefore neither admit nor deny Request No. 1, and the same is

therefore denied.

2. Admit that Opposer has no proofs that the public has erroneously assumed that
applicant’s goods emanate from or are in some way associated or affiliated with, sponsored by,
or approved by the Opposer.

Response: Opposer objects to Request No. 2 on the grounds that the terms “proofs” and
“public” are vague and ambiguous. Opposer further objects to Request No. 2 on the grounds that
it is overbroad, unduly burdensome and requests information that is neither relevant nor
reasonably calculated to lead to the discovery of admissible evidence because it is not limited to
the marks and goods at issue in this opposition. Opposer further objects to Request No. 2 on the
grounds that it is premature because discovery in this case is ongoing. Subject to and without
waiving the foregoing general and specific objections, Opposer responds that it does not at this
time have evidence of individual consumers who have been misled by Applicant’s use of its
THREE WISHES mark into believing that the goods Applicant sells under the mark emanate
from, are associated or affiliated with, sponsored by, or approved by Opposer; nevertheless,
Applicant is the party most likely to be in possession of such information. Because discovery in
this proceeding is ongoing, Opposer reserves the right to supplement, amend, or change its

response hereto. Opposer denies the rest and remainder of the allegations of Request No. 2.

.
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3. Admit that the Applicant’s THREE WISHES and the Opposer’s mark
HARRAH’S THREE WISHES can co-exists [sic] on the U.S. Market.

Response: Opposer objects to Request No. 3 on the grounds that the terms “co-exists”
and “U.S. Market” are vague and ambiguous. Subject to the foregoing general and specific
objections, Opposer denies Request No. 3.

4. Admit that Opposer has not suffered any damage by the applicant’s mark.

Response: Opposer objects to Request No. 4 on the grounds that the term “damage” as
used in this Request is vague and ambiguous because it is unclear whether Applicant intends the
term to refer to monetary damages, lost profits, irreparable injury, or other harm. In responding
hereto, Opposer assumes that Applicant intends the term “damage” to be interpreted broadly to
include all forms of injury or damage, whether monetary or non-monetary in nature. Based on
this understanding, and subject to the foregoing general and specific objections, Opposer denies

Request No. 4.

5. Admit that Opposer does not object to concurrent use of the Applicant’s mark in
commerce.

Response: Opposer objects to Request No. 5 to the extent it is duplicative of Request
No. 3. Subject to and without waiving the foregoing general and specific objections, Opposer

denies Request No. 5.
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Respectfully submitted, this 14™ day of January, 2004.

ATLO1/11579038v1

W

DAVID J. STEWART
Georgia Bar Number 681149
JOHN D. HAYNES

Georgia Bar Number 340599

ALSTON & BIRD, LLP
One Atlantic Center

1201 W. Peachtree Street
Atlanta, Georgia 30309-3424
(404) 881-7000 — telephone
(404) 881-7777 — facsimile

Attorneys for Opposer
HARRAH’S LAS VEGAS, INC.



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No. 76/072,652, filed on May 31, 2000, for the mark THREE
WISHES, published on November 6, 2001.

HARRAH’S LAS VEGAS, INC,, )
Opposer, ;
V. ; Opposition 91157467
ATRONIC INTERNATIONAL GMBH ;
Applicant. ;
CERTIFICATE OF SERVICE

I hereby certify that I have this day served the within and foregoing Opposer’s Response
to Applicant’s Requests for Admission on Applicant Atronic International GmbH by depositing a
true and correct copy of the same in the U.S. Mail, first class, postage prepaid, addressed to
Opposer’s counsel of record as follows:
Horst M. Kasper
13 Forest Drive
Warren, NJ 07059
This 14" day of January, 2003.
¢
| 04

David J. Stewart




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No. 76/072,652, filed on May 31, 2000, for the mark THREE
WISHES, published on November 6, 2001.

HARRAH’S LAS VEGAS, INC,, )
Opposer, g
V. ; Opposition 91157467
ATRONIC INTERNATIONAL GMBH g
Applicant. ;
CERTIFICATE OF SERVICE

I hereby certify that I have this day served the attached Motion for Extension of Time to
Respond to Applicant’s Discovery Requests on Applicant Atronic International GmbH by
depositing a true and correct copy of the same in the U.S. Mail, first class, postage prepaid,
addressed to Opposer’s counsel of record as follows:

Horst M. Kasper
13 Forest Drive

Warren, NJ 07059

This 14™ day of January, 2003.

David MeWarp’ )




