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Applicant/Respondent’s Opposition to Motion to Strke
Consolidated Proceeding No. 91157248

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

________________________________________________________________ X
TOP TOBACCO, L.P., . Opposition No. 91157248
Opposer/Petitioner, . OppOSition No. 91157250
v - Opposition No. 91180231
Cancellation No. 92043186
NORTH ATLANTIC OPERATING CO., INC.,
' "~ Consolidated as Proceeding
Applicant/Respondent. . No. 91157248
________________________________________________________________ X

APPLICANT/RESPONDENT NORTH ATLANTIC
OPERATING CO., INC."'S MEMORANDUM IN OPPOSITION TO
OPPOSER/PETITIONER’'S MOTION TO STRIKE CERTAIN PORTI ONS OF
APPLICANT/RESPONDENT’S NOTICE OF RELIANCE

Applicant/Respondent North Atlantic Operating Goc. (“NAOC”) respectfully submits
this memorandum of law and the accompanying deiadaraf Arlana S. Cohen, Esq., dated May
13, 2010 (“Cohen Decl.”), in opposition to the nootiof Opposer/Petitioner Top Tobacco, L.P.
(“Top”) to strike certain portions of NAOC’s Notia# Reliance dated April 6, 2010, namely, (1)
Top’s responses to NAOC’s Requests for Productfddozuments and (2) the cross-
examination of Thomas Helms, IIl from the 30(b)d@covery deposition of NAOC and the
deposition exhibits referred to therein.

PRELIMINARY STATEMENT

Top has filed the instant motion to strike in atel@pt to prevent the Board from
considering the real evidence in this matter. Bsuksed below, in response to NAOC'’s

document requests, Top affirmatively stated thatehvas no evidence of any actual confusion
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between the parties or marks in this action. leffort to keep this admission out, Top has filed
the instant motion claiming that responses to d@nmequests are not admissible through a
Notice of Reliance. However, the TTAB has madarctbat when such responses are
introduced for the purpose of showing the absefhcesponsive documents, they are admissible
pursuant to a Notice of Reliance.

Similarly, the cross-examination testimony of Melhis submitted by NAOC is
admissible via Notice of Reliance because withguhe direct testimony of Mr. Helms
submitted by Top is misleading. As discussed beloihout Mr. Helms’ clarification regarding
the basis for his knowledge, the facts relatintheoproduction, marketing, manufacture and
packaging of the products and marks at issue gson for choosing the marks at issue and
third party use, the testimony submitted by Tomt®mplete and misleading. Thus, in fairness,
the Board should considered the portion of Mr. Hgltastimony submitted by NAOC and deny

Top’s motion in its entirety.

ARGUMENT

Top’s Motion to Strike The Portions of the Notice of Reliance Containing
Top’s Responses to NAOC'’s Requests for Productiddhould Be Denied

Exhibits H — K of NAOC'’s Notice of Reliance consisif Top’s responses to NAOC's
requests for the production of documents in theelpre-consolidated oppositions and in the
consolidated proceeding. These responses haveoffeeed to show that Top affirmatively
admitted that it has “no documents in its possessiostody or control” evidencing actual
confusion or mistake among members of the publio &pposer/Petitioner and

Applicant/Respondent.
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Top claims that responses to document requestsohidmissible through a Notice of
Reliance, citing 37 C.F.R. § 2.120(j). Howevee thscovery responses at issue consist of
affirmative statements regarding the lack of docot:ievidencing actual confusion. Thus, they
are substantive discovery responses akin to admsssinterrogatory responses or written
disclosures, all of which are admissible pursuarg@ection 2.120(j). Indeed, nothing in that
section or the TTAB Rules of Practice precludeitivdusion of responses to document requests
through a Notice of Reliance.

Althoughdocumentproduced in response to production requests cdreotade of
record by a Notice of ReliancggeTrademark Rule 2.120(j)(3)(ii), here, NAOC is iialy on the
written respons¢o its document requests for the purpose of shpwmabsence of responsive
documents. It is not relying on any documents peed in response to the requests (Indeed,
there were no such documents). In such caseBadde has held that responses to document
requests that provide that no responsive docunsxigscan be made of record in this manner.
SeeGilmar S.p.A. v. BBC Ice Cream, LL2010 TTAB LEXIS 49, *3 at fn. 3 (TTAB 2009);

L.C. Licensing Inc. v. BermaB86 USPQ2d 1883, 1886 n.5 (TTAB 2008)pck Mkt., Inc. v.
Antartica, 69 U.S.P.Q.2d 1718, 1722 n. 6 (TTAB 2003).

The case cited by Topjfe Zone Inc. v. Middleman Group In87 USPQ2d 1953, 1957
(TTAB 2008), is not inconsistent with this prinapl InLife Zone the opposer sought to
introduce the applicant's responses to opposecisngent requests as well as the documents
produced in response thereto by way of Notice diaRee. As Top recites, the Board noted that
such documents “may not normally be submitted btidéof Reliance.” However, there is no
indication in that case that the opposer was sgekimntroduce the responses to document

requests to show that there were no responsiventieis. (Indeed, the opposer was seeking to
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introduce the documents themselves). Similarlgyngenta Crop Protection Inc. v. Bio-Chek
LLC, 90 USPQ2d 1112, 1117 (TTAB 2009), also cited bp,Tthe opposer sought to introduce
documents consisting of sales and marketing méteheough a Notice of Reliance.
Accordingly, the Board did not address the admibsilof responses to document requests for
the purpose of showing that absence of responsigendents.

Thus, notwithstanding the lack of a rule goverrtimg introduction of responses to
document requests through a Notice of Reliancefaitegoing authorities show that when
introduced for the purpose of showing an absencesgionsive documents, responses to
document requests are admissible through a NotiBeleance. As such, Top’s responses
regarding the lack of documents evidencing actaafusion fall within the framework of 37
C.F.R. § 2.120(j) and are admissible for this pag&ee alspSafer Inc. v. OMS Investments
Inc., 94 USPQ2d 1031 (TTAB 2010) (holding that althougflernet printouts are not expressly
permitted under Rule 2.122(e), they fall within teneral purpose of that provision and are thus
admissible via Notice of Reliance).

In this regard, NAOC notes that its Notice of Redia includes Top’s entire response to
each set of NAOC’s document requests. If necesBBk®C agrees to limit the scope of the
proffered responses to those requests seeking dotsmvidencing actual confusibrizor this
purpose, the relevant portions of Top’s responsekeacing the absence of responsive
documents which correspond to Exhibits H — K areolsws: Exhibit H (Document Request
No. 13); Exhibit | (Document Request No. 13); Exhib(Document Request No. 5); Exhibit K
(Document Request No. 2). These portions have beieforth as Exhibits A — D to the Cohen

Decl.

! Indeed , the full responses were show for corapkss sake only.

4
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Il. Top’s Motion to Strike The Portion of the Notice of Reliance
Containing the Cross-Examination of NAOC and the
Exhibits Referred to Therein Should Be Denied

Top claims that the portion of the Notice of Retiar{Exhibit L) seeking to introduce the
cross-examination of Thomas Helms, Ill, who testifon behalf of NAOC, from the February 4,
2009 30(b)(6) discovery deposition of NAOC, alonitfhvexhibits 3 — 8 identified therein, should
be strickerf. However, C.F.R. § 2.120(j)(4) provides that “[ijiily part of a discovery
deposition is submitted and made part of the rebgrd party, an adverse party may introduce
under a notice of reliance any other part of theod@ion which should in fairness be considered
so as to make not misleading what was offered bstibmitting party.”

In its Notice of Reliance dated February 8, 201d)y ffered the entire direct
examination of Thomas Helms, IIl from the 30(b)d&position of NAOC. The testimony
submitted by Top, however, is misleading if notgidered in light of Mr. Helms’ testimony
pursuant to cross-examination. Thus, the portiaviro Helms’ testimony designated by
NAOC's in its Notice of Reliance fulfills the reqements of C.F.R. § 2.120(j)(4).

In particular, during Mr. Helms’ direct examinatijofop’s counsel asked him questions
regarding his knowledge of written contracts betwBAOC and third parties pertaining to use
of the term “Classic American Blend.” Although Mielms testified that he was not aware of
any such agreements, counsel for Top sought tblestahat Mr. Helms did not have sufficient

knowledge regarding the existence of such agreesmgntepeatedly asking him whether he had

2 Exhibits NAOC 1 and NAOC 2 were introduced durihg tlirect testimony of Mr. Helms.
Although the portion of Mr. Helms’ testimony relagi to those exhibits has been introduced by
Top, Top failed to include those exhibits in itstide of Reliance.SeeCohen Decl., Ex. E, p. 7.
Rule 2.120(j)(3)(i) states that a discovery depositnay be made of record by filing the
deposition or any part thereof along “with any dhio the part that is filed.” Since Top
omitted those exhibits, they should be made ofreetimrough NAOC's Notice of Reliance.

5
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talked to others at the company or reviewed amg floncerning such agreements. Cohen Decl.,
Ex. E, pp. 222-224. As set forth in NAOC’s NotmfeReliance, the portion of Mr. Helms’
testimony designated by NAOC clarifies the basiMafHelms’ knowledge regarding such
matters and sets forth the breadth of his knowledgarding the product and mark at issue. See
Cohen Decl., Ex. F, p. 225-227. Without this portof Mr. Helms’ testimony and the canister
itself (Ex. NAOC 3), his testimony regarding thestence of third-party agreements is
incomplete and misleading.

Similarly, on direct, Mr. Helms responded to quassi concerning changes that had been
made to the canister bearing NAOC'’s Classic AmerBend trademark. Cohen Decl., Ex. E,
pp. 80- 88; 177- 179. On cross, the canister (EKNAOC 3) was introduced, and Mr. Helms
provided details as to what changes were made @ng@ared the original packaging with the
new packaging for the product. Cohen Decl., Expd=,227- 234, including Exhibit NAOC 3.
Without this portion of Mr. Helms’ cross-examinatjdis testimony on direct regarding the
changes that were made to the product’s packagimgomplete and misleading, and the portion
of testimony designated by NAOC should in fairnessonsidered by the Board.

In addition, on direct, Top questioned Mr. Helmsuaiithe corporate entities related to
NAOC and asked whether he had looked at organizatharts depicting the various NAOC
entities prior to his deposition. Cohen Decl.,EExpp. 47 — 52. On cross, Mr. Helms clarifies
his testimony regarding such organizational cha@shen Decl., Ex. F, pp. 236-237.

On direct, Mr. Helms was also asked whether heamage of any third parties that use
the term “CLASSIC” in connection with a type or bteof tobacco, and in response, Mr. Helms
mentioned various brands, including Sampoernastatieéd that he did not recall if Sampoerna

was a style of tobacco. Cohen Decl., Ex. E, pp-183. On Cross, Mr. Helms clarified his
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testimony regarding the use of the term “CLASSI@"tbe Stoker’s product, sold by NAOC'’s
affiliate, and refreshed his recollection regarddagnpoerna’s use of the term “CLASSIC” in
connection with clove cigarettes. Cohen Decl., Expp. 234; 237- 246, including exhibits
NAOC 4 — 8. Mr. Helms also explained his testimoegarding his knowledge of Canadian,
European and American tobacco blends, an issué¢hats questioned on during his direct
testimony. Cohen Decl., Ex. E, pp. 64-67; EX. i, 288-240. Without this testimony, Mr.
Helms’ testimony on direct is incomplete and midlag.

On direct, Top questioned Mr. Helms as to why NA@®se the name ZIG-ZAG
CLASSIC AMERICAN BLEND for its product. Cohen DecEx. E, pp. 61-72. On cross, Mr.
Helms explained the reason for choosing that namskjding consumers’ knowledge regarding
tobacco products and the recognition of the ZIG-Z#a&k. Cohen Decl., Ex. F, pp. 247 — 248.
Thus, the portion of testimony selected by Top isl@ading without this clarification.

On direct, Mr. Helms testified regarding NAOC’sesahnd marketing programs and
point of sale materials in connection with its mgkeir-own cigarette products, as well as
pricing structures for such materials. Cohen Dé&ot. E, pp. 129-135. In particular, Mr. Helms
was asked about Top Exhibit 17, consisting of taoligpoint of sale promotions. On cross, Mr.
Helms completed his testimony regarding Top ExHiGitincluding the cigarette making kits
and machines referred to therein and testified agether the promotional items bore any
marks and their pricing. Cohen Decl., Ex. F, gg0-253. Clearly, his testimony in this regard
IS necessary so that direct testimony is not mistearegarding the role of promotion items
among consumers.

As discussed above, the portion of Mr. Helms’ tastiy designated by NAOC,

consisting of his cross-examination, clarifies Melms’ direct testimony in several key respects
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and without such clarification, Mr. Helms’ testimoas submitted by Top is misleading. Indeed,
cross-examination is regarded as an essentialisafdgf the accuracy and completeness of
testimony, and is a right -- not a privilege --tduring depositions and at trial. McCormick

On Evid.8 19 (6th ed. 2006). As such, the portion of Melms’ testimony submitted by NAOC

should, in fairness, be considered by the Board.

CONCLUSION

For the foregoing reasons, Top’s motion to stakeuld be denied in its entirety.

Dated: New York, New York Respectfully submitted,
May 17, 2010
COWAN, LIEBOWITZ & LATMAN, P.C.

By: /Arlana S. Cohen/
Arlana S. Cohen

Midge M. Hyman
Meichelle R. MacGregor

Cowan, Liebowitz & Latman, P.C.
1133 Avenue of the Americas
New York, New York 10036-6799
Telephone: (212) 790-9200

Fax: (212) 575-0671

Attorneys for Applicant/Respondent
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CERTIFICATE OF SERVICE

I, Meichelle R. MacGregor, state that on May 101@, | served a copy of the foregoing
APPLICANT/RESPONDENT NORTH ATLANTIC OPERATING COINC.’'S
MEMORANDUM IN OPPOSITION TO OPPOSER/PETITIONER’S M@N TO STRIKE
CERTAIN PORTIONS OF APPLICANT/RESPONDENT’'S NOTICH-QRELIANCE on
counsel for Opposer/Petitioner Top Tobacco, L.i2mhiling a copy by First Class Malil,

postage prepaid to the address set forth belovbgmanailing a copy tGames@ngelaw.com

Lee James, Esq.

Neal, Gerber & Eisenberg LLP

Two North LaSalle Street, Suite 1700
Chicago, IL 60602-3801.

/Meichelle R. MacGregor/
Meichelle R. MacGregor
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DECLARATION
Consolidated Proceeding No. 91157248

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

X
TOP TOBACCO, L.P., : Opposition No. 91157248
Opposer/Petitioner, OppOSition No. 91157250
’ * Opposition No. 91180231
Cancellation No. 92043186
NORTH ATLANTIC OPERATING CO., INC.,,
Applicant/Respondent. Consolidated as Proceeding
No. 91157248
--- - X

DECLARATION OF ARLANA S. COHEN, ESQ.
IN OPPOSITION TO MOTION TO STRIKE

ARLANA S. COHEN, ESQ., pursuant to 28 U.S.C. § 1746, declares:

1. I am a shareholder in the law firm of Cowan, Liebowitz & Latman, P.C.,
attorneys for Applicant/Respondent North Atlantic Operating Company, Inc., (“NAOC”). 1
submit this declaration in opposition to the motion of Top Tobacco, L.P. (“Top”) to strike certain
portions of NAOC’s Notice of Reliance dated April 6, 2010, namely, (1) Top’s responses to
NAOC’s Requests for Production of Documents and (2) the cross-examination of Thomas
Helms, I1T from the 30(b)(6) discovery deposition of NAOC, the exhibits referred to therein.

2, Attached as Exhibit A is Document Request No. 13 and Top’s response thereto as
set forth in Opposer’s Responses to Applicant’s First Set of Requests for the Production of

Documents in Opposition No. 91157250 (referred to in the Notice of Reliance as Exhibit H).

25898/024/1170977.1



DECLARATION
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g Attached as Exhibit B is Document Request No. 13 and Top’s response thereto as
set forth in Opposer’s Responses to Applicant’s First Set of Requests for the Production of
Documents in Opposition No. 91157248 (referred to in the Notice of Reliance as Exhibit I).

4. Attached as Exhibit C is Document Request No. 5 and Top’s response thereto as
set forth in Opposer’s Responses to Applicant’s First Set of Requests for the Production of
Documents in Cancellation No. 92043186 (referred to in the Notice of Reliance as Exhibit J).

=3 Attached as Exhibit D is Document Request No. 2 and Top’s response thereto as
set forth in Opposer’s/Petitioner’s Responses to Applicant’s/Registrant’s Requests for the
Production of Documents to Opposer/Petitioner Top Tobacco, L.P. in Consolidated Proceeding
No. 91157248 (referred to in the Notice of Reliance as Exhibit K).

6. Attached as Exhibit E are relevant pages from the direct testimony of Thomas
Helms, III from the February 4, 2009 30(b)(6) deposition of NAOC.

7. Attached as Exhibit F are relevant pages from the cross-examination of Thomas
Helms, III from the February 4, 2009 30(b)(6) deposition of NAOC, and the exhibits referred to

therein.

I HEREBY DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING
IS TRUE AND CORRECT. EXECUTED AT NEW YORK, NEW YORK ON MAY

eys

l\(yfaﬁﬁ /S. Cohen”

25898/024/1170977.1
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

TOP TOBACCO, L.P.

Opposer,

v Opposition No. 91157250

| NORTH ATLANTIC OPERATING
CO., INC,, '

Applicant.

OPPOSER’S RESPONSES TO APPLICANT’S FIRST SET
OF REQUESTS FOR THE PRODUCTION OF DOCUMENTS

Opposer Top Tobacco, L.P. (“Opposer”), by its attorneys and pursuant to Rule 2.120 of
the Trademark Rules of Practice and Rules 26 and 34 of the Federal Rules of Civil Procedure,
_hereby responds to Applicant’s First Set of Requests for the Production of Documents (the

“Requests™).




Request No. 13

Produce any documents evidencing actual confusion or mistake of the
public between Opposer and Applicant.

Response to Request No. 13

Opposer objects to Request No. 13 on the grounds that it is overly broad and unduly
burdensome in that it is not limited to the matters put at issue by Opposer’s Notice of Opposition.
Subject to and without waiving the foregoing objections and its general objections, Opposer

states that it presently has no such documents in its possession, custody, or control.



Date: October 20, 2003

By:

Respectfully submitted,

Lo ] . 0,

One of the f\ttomeys for(;)pposer,
Top Tobacco, L.P.

Antony J. McShane

Lee J. Eulgen

Sarah E. Smith

Neal, Gerber & Eisenberg LLP

Two North LaSalle Street, Suite 2300
Chicago, Illinois 60602-3801

(312) 269-8000
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

TOP TOBACCO, L.P.
Opposer,
\2

NORTH ATLANTIC OPERATING
CO.,INC,,

Applicant.

Opposition No. 91157248

OPPOSER’S RESPONSES TO APPLICANT’S FIRST SET
OF REQUESTS FOR THE PRODUCTION OF DOCUMENTS

Opposer Top Tobacco, L.P. (“Opposer”), by its attorneys and pursuant to Rule 2.120 of

the Trademark Rules of Practice and Rules 26 and 34 of the Federal Rules of Civil Procedure,

hereby responds to Applicant’s First Set of Requests for the Production of Documents (the

“Requests”).




Request No. 13

Produce any documents evidencing actual confusion or mistake of the
public between Opposer and Applicant.

Response to Request No. 13

Opposer objects to Request No. 13 on the grounds that it is overly broad and unduly
burdensome in that it is not limited to the matters put at issue by Opposer’s Notice of Opposition.
Subject to and without waiving the foregoing objections and its general objections, Opposer

states that it presently has no such documents in its possession, custody, or control.



Date: October 20, 2003

By:

Respectfully submitted,

o] €0

One of the Attorneys @r Opposer,
Top Tobacco, L.P.

Antony J. McShane

Lee J. Eulgen

Sarah E. Smith

Neal, Gerber & Eisenberg LLP

Two North LaSalle Street, Suite 2300
Chicago, Illinois 60602-3801

(312) 269-8000
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Registration No. 2,780,643
For Trademark: ZIG ZAG CLASSIC AMERICAN BLEND
Registered: April 22, 2004

TOP TOBACCO, L.P.,
Petitioner,
V.
Cancellation No. 92043186
NORTH ATLANTIC OPERATING CO., INC,,

Respondent.

- PETITIONER’S RESPONSES TO RESPONDENT'S FIRST SET OF
REQUESTS FOR PRODUCTION OF DOCUMENTS

Petitioner Top Tobacco, L.P., by its attorneys and pursuant to Rule 2.120 of the
Trademark Rules of Practice and Rules 26 and 34 of the Federal Rules of Civil Procedure,
hereby responds to Applicant’s First Set of Requests for the Production of Documents (the

“Requests”).



Document Request No. 5

Produce all documents relating to any actual confusion between Respondent’s Mark and

Petitioner’s Mark.

Response to Request No. 5

Subject to and without waiving its general objections, Petitioner states that it presently

has no such documents in its possession, custody, or control.



Date: July 8, 2005

By:

Respectfully submitted,

Yo J- & a,,

One of the *ttomeys f8t Petitioner,
Top Tobacco, L.P.

Antony J. McShane

Lee J. Eulgen

Sarah E. Smith

Neal, Gerber & Eisenberg LLP

Two North LaSalle Street, Suite 2300
Chicago, Illinois 60602-3801

(312) 269-8000
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

TOP TOBACCO, L.P., Opposition Nos. 91157250
91157248
Opposer/Petitioner,

and
Cancellation No. 92043186

)

)

)

)

v. )

)

)

NORTH ATLANTIC OPERATING CO., INC.,)
) Consolidated as

) Proceeding No. 91157248

Applicant/Registrant.

OPPOSER/PETITIONER’S RESPONSES TO APPLICANT/REGISTRANT’S
REQUESTS FOR PRODUCTION OF DOCUMENTS TO OPPOSER/PETITIONER TOP
: TOBACCO, L.P.

Opposer/Petitioner Top Tobacco, L.P. (“Opposer™), by its attorneys and pursuant to Rule
2.120 of the Trademark Rules of Practice and Rules 26 and 34 of the Federal Rules of Civil
Procedure, hereby responds to Applicant/Registrant’s Requests for the Production of Documents

to Opposer/Petitioner Top Tobacco, L.P. (the “Requests™).



Request No. 2

All documents tending to show or evidencing any actual confusion which has allegedly
occurred in the marketplace between CLASSIC CANADIAN and either CLASSIC AMERICAN

BLEND or ZIG-ZAG CLASSIC AMERICAN BLEND.

Response to Request No. 2

Subject to and without waiving its general objections, Opposer further objects to this
Request as entirely duplicative of Request No. 13 of Applicant/Registrant’s First Set of Requests
for the Production of Documents. Opposer incorporates its response to Request No. 13 of

Applicant/Registrant’s First Set of Requests for the Production of Documents in its entirety.

Respectfully submitted,

Dated: February & , 2009 M

One of the /Aettﬁmeys fgrOpposer/Petitioner,
Top Tobacco, L.P.

Antony J. McShane

Lee J. Eulgen

Sarah E. Smith

Lawrence E. James, Jr.

Neal, Gerber & Eisenberg LLP
Two North LaSalle Street
Suite 1700

Chicago, Illinois 60602

(312) 269-8000
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Thomas Helms, III 2/4/2009

Copy

UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

TOP TOBACCO, L.P.,
Petitioner,
—against-
OPPOSITION NO.

91157248
(as Consolidated)

NORTH ATLANTIC OPERATING CO., INC.,
' (as Consolidated),

Respondent.

30(b) (6) DEPOSITION OF THOMAS HELMS, III
Wednesday, February 4, 2009

New York, New York

REPORTED BY:
Holly Hough

One Penn Plaza, NYC . Toby Feldman, Inc. ‘ o tel (212) 244.3990
email@tobyfeldman.com NATIONWIDE SERVICES FOR LEGAL PROFESSIONALS tel (800) 246.4950




Thomas Helms, III 2/4/2009

5 February 4, 2009
9:47 a.m.

9 Deposition of THOMAS HELMS, III, taken by
10 Petitioner, p@rsuant to'Notice and. Stipulation, at
11 the offices of Cowan, Liebowitz.s& Latman, P.C., 1133
12 Avenue of the Americas, New York, New York ' B
13 10036~6799, before Holly Hough, a Shorthand Reporter
14 and Notary Public within and for'the State of New
15 York.

16 |
17
18
19
20
21
22
23
24

One Penn Plaza, NYC Toby Feldman, Inc. ' tel (212) 244.3990
email@tobyfeldman.com NATIONWIDE SERVICES FOR LEGAL PROFESSIONALS tel (800) 246.4950




Thomas Helms, 111 2/4/2009

1 ' Thomas Helms, III 47

2 - Are you prepared to testify on behalf of

3 NAOC as to category number 17

4 A To the best of my ability here.

5 o 0 Just to start out, can you identify the

6 corporate affiliates of NAOC?

7 A Can you clarify?

8 | Q I'm just wondering if you can identify any
9 other entities in the NAOC family, if you will.

10 | A I don't believe.there's any other families
11 within the NAOC family.

12 | Q I'm asking about companies specifically.
13 What other companies are there besides NAOC,
14 companies that would be related to NAOC?
15 _ A Oh, okéy. National Tobacco, RBJ, then the
16 parent company, North Atlantic Trading.

17 Q : Thé one we agreed to identify as NATC?

18 A NATC. And then NACC, North Atlantic

19 Cigarette Company, I believe that's it.
20 'Q  What is RBJ?
21 . A That's Stoker.
22 MS. COHEN: Objection.
23 : Q What type of product is‘Stoker?
24 A Stoker --
25 | - MS. COHEN: Same objection. .You can

One Penn Plaza, NYC Toby Feldman, Inc. tel (212) 244.3990

email@tobyfeldman.com NATIONWIDE SERVICES FOR LEGAL PROFESSIONALS tel (800) 246.4950
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2 answer. it
3 A Stoker manufacturers, they have chewing
4 tobacco and theyvhave moist snuff and they have
5 cigarette tobacco and various other items.’
6 Q Tobacco-related items?
7 A Tobacco related.
8 Q Are they all branded as Stoker?
9 MS. COHEN: Objection. Solely?
10 Q Among whatever brandé there may be on the
11 product, is:one of the brands Stoker?
12 A Stoker is one of the brands.
i3 Q Just flipping back to your present title, )
14 Director of Trade Marketing, are you_the Director of )
15 Trade Marketing for National Tobacco or is it
16 Director of.Trade Marketing for both National
17 Tobacco and other of these entitieé, as you
18 understand it?
19 A Again, nobody works, gets paid by anybody
20 else besides National Tobacco. So I think anybody
21 . who works for National Tobacco represents the other
22 entities as well, unless their job roie is specific
23 to oné entity. So to answer your. question, yes, I
24 would represenﬁ the other entities.
25 Q So essentially you'd be the Director of
. |
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2 Trade Marketing not only for National Tobacco but
3 for NAOC, RBJ, NATC and NACC?
4 A Not probably NATC, since that's the
5 holding company, and I don't think they have --
6 there's no products within NATC.
7 0 What does NATC do, as you understand it?
8 MS.‘COHEN: Objection.
9 MR. EULGEN: Ibmean, I can rephrase that.
10 | Maybe that's a bad way to ask.
11 Q For what purpose does the NATC entity
12 exist?
13 A | To make the other entities have one name,
‘14 the holding compény where the company Shares or
15 where the businesses become one.
16 Q So essentially NATC is a holding company?
17 A Yes.
18‘ Q And it holdé basically all of the
19 operational buéinesses, as YOu understand it?
20 A As I understand it. |
21 0] So the ansWer would be yes?
22 A Yes.
23 Q And to -say it more specifically, for what
24. purpose, to your understanding, doés NACC exist?
-!25' A 'That was incorporated, I believe, to use
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2 our Zig-Zag cigarette products. And quite frankly, T
3 -I don't know that they still even use that. I
4 believe we do. I'm not sure.
5 Q So to your understanding, is that the .
6 entity that distributes the Zig-Zag-branded
7 cigarettes?
8 A That would be the entity that the
9 packaging would state, "Distributed by NACC" or
10 "Manufactured by," wéll, not manufactured, but
11 "Distributed by NACC.".
12 Q = That's what I'm getting at. So you're
13 understanding would be that NACC would be identified
14 on the packaging as distributor of Zig-Zag-branded
15 cigarettes? |
16 A Yes, if that's Sfill what's on the
17 packaging today.
18 Q | And what about NAOC; what is your
19 understanding}of the reason that NAOC exists?
20 A Well, NAOC is typically designated on all
21 of our Zig-Zag packaging, with the exception of the
22 cigarettes.
23 Q  So whereas NACC is the distributor,'at
24 least aé far as you last knew it, of 7ig-Zag-branded
25 cigarettes, NAOC would be identified on the
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2 packaging as the distributor of all other

3 Zig-Zag-branded products?

4 A Yes.

5 0 Is NAOC the owner of all of the brands

6v related to the Zig-Zag line? |

7 MS. COHEN: Objection. You can answer if

8 you know.

9 | A No. Bollore owns the Zig-Zag mark, as‘I
10 "understand it, relative to the Zig-Zag papers and
11 accesspries, whereas NAOC or NATC, whichever entity
12 it is; owns the Zig-Zag mark relative to Zig-Zag

i_13 tobacco products. A
14 Q And_furthefing the line of questioning
15 | regarding NATC and NAOC, we already talked a'littie
16 bit about RBJ, but is RBJ idéntified on packaging as
17 being the distributor of Stoker-branded products
18 | such as the chewing tobacco and shuff you spoke of
19 before? | |
20 A Yes, RBJ falls in that packaging.
21 0 And they're the distributor?
22 A I don't know if it says-"Distributed‘by"
23 on that one. |
24 Q Wéuld there be another entity other than
25 - RBJ that might be the distributor?-
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2 A It could be under Stoker's, Inc. I would \
3 have to look at our products to clarify.

4 Q So Stoker's, Inc. is another entity within

5 the family?‘

6 A I don't recall.

7 Q  You said you don't recall?

8 A No, I don't. 1I'd have to look at the

9 packaging, if it's RBJ or Stoker's or Fred Stokerfs.

10 0 | Did you look at any sort of drganizational

11 chart in anticipation of having your deposition

12 taken today? N

13 MS. COHEN: Objection. I don't know if

14 there is one. |

15> A No.

16 Q Did you talk to anyone at the company

17 about what the relationship is between NATC, NACC,

18 NAOC and any of those other entities in anticipation

19 of the deposifion today?

20 A No. |
21 0 So you mentioned that NAOC is the

22 distributor of Zig- Zag ~branded tobacco.

23 What I'd 1like to understand to the extent

24 you are able to walk me through it, is what entities
25 are:involved in the process of obtéining tobacco all ';‘
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2 identified in Top Deposition Exhibit 16, which is
3 "Any and all information known or reasonably
4 available to Applicant/Registrant regarding every
5 designation comprised, in whole or in part, of the
6 . phrase 'Classic American Blend', or any term that is
7 visually similar thereto, used or owned at any time
8 by Applicant/Registrant, as well as the goods and/or
9 services used therewith and the inclusive dates of
10 use thereof.”
11 Mr. Helms are you prepared to testify on
12 behalf of NAOC as to category number 27
13 A Mr. Eulgen, I am. |
14 MS. COHEN: 1I'll just state that I also
15 believe that number 2 is overbroad, but he will
16 do his best.
17 Q  Mr. Helms, are you familiar with the
18 development of the Zig-Zag Classic American Blend-
19 branded tobacco product? |
20 A To the extent I can recall. ~
21 Q ‘What do you recall about the deveiopment?
22 MS. COHEN: Objection. Meaning his
23 involvement or anything about it?
24 MR. EULGEN: He just referenced a
25 recollection and I'm just asking what tﬁat
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2 recollection entails.
3 MS. COHEN: Well, all I'm saying is
4 there's a lot to it, if you want to break it
5 down, he was involved in. He was only saying
6 whether I remember specifics, but there are a
7 lot of specifics. So I don't want him to leave
8 out something because of the fact that the
‘9 question is just what was it.
10 MR. EULGEN: Noted for the record.
11 Q You can answer, Mr. Helms.
12 A What was the question?
13 Q I was asking what yeu remember regarding
14 the development of Zig-Zag Classic American Blend-
15 branded tobacco product.
16 A Are you talking about_qut in generai?
17 Q Yes, we'll start therer
18 . MS. COHEN: Okay..
19 A When I came into the marketing capacity,
20 that was shortly after we had acquired what was then
21 ~ known as NATC, which are the use of the Zig-Zag
22 marks for the papers and accessories and the
23 ownership of the-mark forsthe tobaccos.
24 And at-the time there was a Zig-Zag
25 " cigarette tobacco’ that was ?roduced by the previous
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2 owners. And we looked at how we could develop that
3 further under the new ownership.
4 Q So you recall that there was a desire to
5 take the Zig-Zag brand in the tobacco category and
6 enhance the product offerings? |
7 - A Zig-Zag was already in the tobacco '
8 category when we purchased the business in 1997. So
9 what we had done with pretty much.all the productsv
10 that we had acquired was view the packaging and see
11 what we could do to make imprbvements or
12 enhancements.
13 0 And what was done at that time to make
14 enhanceménfs to the Zig-Zag-branded tobacco
15 products?
16 .A One, we looked at doing different styles,
17 . two, make some packaging updates'in terms of whaﬁ
18 type of packaging we would usé, graphic updates, and
19 evaluated the blend and anything else related to it.
20 0 Was thefe a desire to potentially enhance
21 the brand?
22 MS. COHEN: Objection as to’form.
23 Q I guess what I'm getting at is the prior
24 oWner wasn't using Zig-Zag Classic American Blend
(25 whén NATC was acquired, was it?
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2 A I don't believe so.
3 0 So the Zig-Zag Classic American Blend
4 brand, was that created by National Tobacco?
5 A I believe so.
6 0 You mentioned, before we get too deep into
7 the branding component, that you also -- and when I
8 say you, I mean National Tobacco —- also did three
9 other things at that time, which was look at and
10 create different styles, consider péckaging updates
11 and evaluate the blend. |
12 When you referenced different styles, do
i3 you mean Full Flavor, Light and Menthol? )
14> A Yes. |
15 Q When NATC was acquired, was there only one
16 style of Zig-Zag-branded tobacco that was being
1 17 sold?
18 A They had two styles, to my knowledge.
| 19 They had a European blend} which was known as Gold
1.20 ‘Standard, Zig-Zag Gold Standard, and they had what I
21 call more of an American-type blend.
22 o} And what do ybu considér an American blend
23> to be? | |
24 MS. COHEN:  "American-type blend", he
25 said. o o | R
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2 A Well;‘a combinatién of American tobaccos
3 would be something that, in terms of its
4 characteristics, would be considered similar to that
5 of a traditional American cigarette.
6 .0 Would that be traditionally a combination
7 of Virginia burley and oriental? |
8 A As I understand, that sounds traditional
9 in térms of tobacco components for American
10 cigarettes, as opposed to say our Gold Standard,
11 which is moré of a halfzware-shag-type tobacco.
12 Q At the time that you updated —-— and again
13 when-I say you, I am referencing National Tobacco --
14 updated the styles, was the Europeén blend the one
15 branded as Gold Standafd discoﬁtinued?
16 MS. COHEN: Approximately at the time?
17 A No, it wasn't discontinued as a brénd.
18 o) Is that still produced today?
19 A No.
20 Q Do you.know when the European blend was
21 - discontinued approximately?
22 A MS. COHEN: Excuse me, the European blend
23 or the Zig-Zag Gold Standard?
24 : MR, EULGEN: It's the same.
l2s . MS. COHEN: -Well, it's the same, but there
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2 could be a European blend, in other words, that
3 is under a different name.

4 Q Do you know when the Gold Standard brand

5 of product was discontinued?

6 A I'm trying to recall, but I'd say a few

7 years after, if not five or six years after, say the
8 transition from NATC to being part of the National
‘9 company.

10 0 Was it not é strong performer?

11 MS . COHEN: Objection as to form.

12 As you understand it.

13 A As I understand it, it sold reasonably

14 well, but it wasn't a, certainly wasn't our

15 number-one SKU in terms of the products that we

16 sold. | |

17 Q Are you familiér'with what would generally
18 be considered a Canadian blend of tobacco?

19 MS. COHEN: ébjectioh as to form. You can
20 answer. _ A |
21 A Only to the extent of What 1 saw on Google
22 yesterday.‘ o
23 Q So you beliéve-my client's Classic
24 Canadian brand of product is a Canadian blend?
25 A That's how it was described next to the
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2 picture.

3 0 So it is your belief that it indeed is a

4 Canadian blend, based on that review?

5 A Based on, I would say based -- as a

6 consumer, it says it's Canadian on the description

7 that was next to the photograph, it said Canadian
.8 blend.

9 Q So coming back to the styles, is it your
10 fecollection that when Zig-Zag Classic American |
11 " Blend-branded product was first released that there
12 were three styles, Full Flavof,’Menthol and Light?

§:13 A Let me clarify that. When we first
14 introduced it, one, I don't know if we actually had
15 "Classic American Biend" on there. That might have
16 beeh an add-on. |
17 What I do fecall is we had Classic
18 Ameriéan Blend, Fuil Flavor, Classic American Blend
19 Menthol, and then Light American Blend.
20 0. So initially the Light style was not
21 branded as Classic American Blend, but it was .
22 branded,as Light American Blend?
23 " A Light American Blend.
124 Q Correct, in other words, you're agreeing
25 with me? |
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2 A Yes,' | |
3 Q You also mentioned making certain
4 packaging updates as a part of updating the
5 Zig-Zag-branded tobacco product following the NATC
6 acquisition; what did that entail?
7 A The previous Zig-Zag, to say American—.
8 sfyle tobacco, American wood tobacco, was in a |
9 plastic tub. I don't fecall the weight on it, but
10 it was in a white tub. And we looked at options of
11 putting it into a pouch és well as in a 6-ounce
12 canister. |
13 Q And is that what ultimately was done, that ,
14 it was sold in a pouch and a 6-ounce canister? )
15 A Canister. |
16 Q Yes?
117 A Yes, and the, well, the Light can was 5
18 ounces. | | |
19° 0 Do YOu recall at that time é desire to
20 chahge the price poiﬁt of that product?
21 A I don't know. I don't fecall ever looking
‘ 22 at the old price of the product or how that played
23 into it. ‘
24' Q. Do you recall the thought process behihd
25 how National Tobacco wanted to pfice the product? }
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2 MS. COHEN: Objection. |
3 Q In other words, was it intended to compete
4 with a particular tier of cigarette or a particular
5 competitor, per se?
6 A It was intended to be a premium cigarette
7 tobacco, which it still is today.
8 Q And when you say, "premium cigarette
9 tobacco," what do you mean? |
10 | MS. COHEN: Objection.
11 Q You can answer.
12 . MS. COHEN: Right.
13 A In terms of the content, in terms of what
14 it is made of; the tobacco chosen, the processes we
15 use to produce the tobacco, in terms of the
16 packaging and in terms.of having a recognized
17 Zig-Zag mark on there.
18 O  So it's largely the branding and the
19 product that give rise to the "premium" designation,
20 . in your mind? | | |
21 MS. COHEN: Objection. He just listed
22 five things and now you're saying two things.
23 Why do you have to recharacterize it? He just
24 said what it was.
| 25 Q You can answer.
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2 A The product, the packaging, the brand, all | IR
3 those things and any other I left off my first time.
4 Q The third thing that you mentioned the
5 company doing at that time was evaiuating the blend.
6 Did National Tobacco change the
7 Zig~-Zag-branded tobacco blend rélative to what it
‘8 was prior to the NATC acquisition?
9 A Yeah, I doh't recall us acﬁually ever
10 having any of that previous product} I know‘we had
11 some of the packaging but not the actuai product
12 itself. So I think we had developed that from
13 scratch, the blend. )
14 Q And what gave risé to the desire to make )
15 an American blend? | |
16 A We are in America and that seéms to be
17 "what Americans prefer.
18, 0 So due to the popularity of an American
19 blend,:there was a desire to develop‘an American
20 " blend; is that cofrect?-
21 MS. COHEN: Objection. ' You keep
22 restating. He didn't say it was popular. He
23 just said we leave héré and -- |
24 - MR. EULGEN: I'm just trying to understand
25 what he's -- : | o }
|
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2 MS. COHEN: But why do you have to repeat
3 his testimony?
4 .MR. EULGEN: Because I'm trying to
5 understand. |
6 MS. COHEN: But you're restating it and he
7 has to go and restate again.-
8 MR. EULGEN: You can note your objection
9 for the record.
10 Q - But you can answer.
11 A Based on the fact that we're an American
12 company and that we were trying to develop a product
13 that would be liked by the American consumer, which
‘14 was an American blend.
15 Q Again, just so I understand, so American
16 blends are relatively popular with American
17 consumers?
18 | MS. COHEN: Objection.
19 MR. EULGEN: .On what basis?
20 MS. COHEN: Foundation. I don't know that
21 he stated the relative foﬁndation and/or when
22 you started the question with "Again," I wasn't
23 sure if you meant in addition, your new
24. question is about popularity, or again, meaning
25 are you restating the thing fhat he just said,
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2 which is he needed to make a blend liked by

3 Americans.

4 Q Okay, you can answer. You can answer,

5 Mr. Helms. |

-6 A What was the question?

7 Q My question is, are American blends

8 popular with American consumers?

9 MS. COHEN: Thank you. Now?

10 A Yes. |

11 o) Has the blend of the Zig-Zag Classic
_12 American Blehd~branded_tobacco changed over time?

13 MS. COHEN: Objection. ,
14 Q You can answer. | i

15 A | 'I'don't know. I don't believe so, but I

16 understand with leaf, you're subject to

17 availability, so.
18 0 So subjéct to availability, it's possible

19 it would have changed over time, but you don't know

20 for sure?
121 A I don't know for sure.

22 Q Who first came‘up with the idea to use the

23 brahd Classic American Blend?

24 A . Being that I don't recall it being on the

25 previous packaging,- that would have been something )
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2 tubes have pictures of the cans of Classic American
3 Blend?
4 A Cans, and I believe the pouches on the
5 bottpm of the carton.
6 0 I see. So the tubes on the bottom of the
7 carton depict both the canisters and the pouches, to
8 your recollection?
9 A The two cartons, to my reéollection,
10 feature our Zig-Zag cigarette tobaccos.
11 MR: EULGEN: We can go off the record for
12 a minute.
13 (A brief recess was taken.) ,
14 Q | »Mr. Helms, I'd like to introduce to'you \
15 something that's been previously marked as Top
16 Deposition Exhibit Number 3. I ém going to hand it
17 to you now.
18 MS. COHEN: I have mine, thanks.
19 ‘MR. EULGEN: You said you-have a copy, Ms.
20 Cohen?
21 M5. COHEN: Yes.
22 Q vAre you familiar with Top Depositionb
23 Exhibit Number 3, Mr. Helms? | |
24 A Yes.
25 0 What is it? »
.1
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2 A Well, let me look at all of it before I
3 say yes.
4 Q Sure.
5 MS. COHEN: I am just going to note for
6 the record that Exhibit 3 is a multipage
7 document, so the witness is examining pages to
8 see if in fact he's familiar with each and |
9 every page or just some of them.
10 A I notice differences between --
11 MS. COHEN: They're not_the same. Don't
. 12 worry, it's not a trick question. They're
:»13 attached to each other, but they're not
14 '.supposed to necessarily be the same.
15 A Thesé three iook the séme.
16 Q Are you talking about the pages marked as
17 001, 0003, 0004 and 0005? |
18 A Yeah,band 2, for that matter, other than
19 the trumped-down size. Oh, there's some stylization
20 on there, okay.
21 Q When you say stylization, what do you
22 mean? |
23 A | On the Zig-Zag logo, I see one is in a,
24 say, deneric typeface and one is in a typeface of
25 that in the packaging.
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2 Whichvpage bears the generic typeface? ]
3A A I say generic, I just mean like a regular
4 font.
5 MS. COHEN: Which page?
6 A I can't really tell you because it's so --
7 MS. COHEN: And they're little numbers.
8 A 0003. |
9 MR. EULGEN: Ms. Cohen, 1if ybu could --
10 MS. COHEN: I'm just showing'him the Bates
11 numbérs.
12 A 0004, and then I can't tell with 0002, but
13 0001 and 0005 have the logo like it is on the
14 canister or oﬁ the tubes and the injéctor.
15 Q Would you agree with me that all of. these
16 pages appear to be drafts of the same ad? |
17 A I believe so. It looks like they're
18 drafts of the same ad.
19v} Q ‘Do you know whose handwriting appears on
20 0002 and 00037 |
21 A it looks to me like Mr. Ray's.
22 Q You're familiar with Mr. Ray's
23 handwriting?
24 A Well, on the context that this was  in
25 marketing and it's not my handwriting. -
| i
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C 2 Q .So it would haVe been customary for
3 Mr. Ray to make suggested changes to ad copy?
4 A Yes.
5 Q Focusing on 0001, I note that there are
6 three canisters depicted in the ad, correct? |
7 A Yes.
8 | 0 . Are these canisters as depicted on
9  page 0001 the manner in which the packaging appeared
10 when Classic American Blend products were first
11 distributed?
12 A Going back to what'I said before, I don't
?:13 know if there is something prior to this.
14 ' MS. COHEN: Distributed by us, by your
15 company, by us?
16 ' A  No, I'm just saying when we first rolled
17 it out, I think this ad is going on and on. So this
18 is_probably the introduétion. But this generélly
19 appears to be what we reintroduced as Zig-Zag
20 cigarette tobacco in terms of the packaging.
21 - B Q So you think that this ad is from circa
22 19992 |
23 A It says on'OOO2, I can;t read 0004, 1999 .
24 on it. _ |
i:25' Q And that's what gives you the impression
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2 of the date of the ad? |
3 A Yes, that gives me the impression of the
4 date of the ad. |
5 Q I know the copy of 0001 1is notfperfect,
6 but I see boxes of tubes on the page, as well as a
7 cigarette-making machine; do you see'thbse?
8 A Yes.
9 Q So- besides the cigaretté—making machine,
10 the boxes of tﬁbes and the cannisters of tobacco, do
11 you see any other products on 00017
12 A No.
13 o) Do you know if at that time, again, circa ,
14 1999, whether any of the packaging for these tubes \
15 or this cigarette-making machine had the words
16' "Classic American Blend" én them?
17 A | Again,‘they.may have had it on the bottom
18 with the pictures of the can or right up on the can.
19 I don't remember the progression 'so much.
20 Q And I note that the can of Light tobacco,
21 at least at this'time, circa 1999, appears to bear
A22 "Light American Blend".rather'thanl"Classic American
| 23 Blend". | |
24 A It does.
25 Q Isfthat consistent with your recollection
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2 of what appears on the Light can during that
.3 timeframe?

4 ' A It consists of my recollection of when we
5 first begén using "Classic American Blend", we had

3 ~that for}the Menthol and the Full Flavor, and then

7 we used Light American Blend obviously for fhe

.8 Light. | |

9 . Q Did the can design ultimately change from -
10 that depicted in 0001? |

11 A Our cans, yeah. You see where they're

12 oval above there? I don't know if we originally had
13 that on the first production run where it says,

14 "Full Flavor, Menthol, Lighﬂ." _
15 0 You're talking about the oval in.which the
16 words "Menthol, Full Flavor" and "Light" appear?

17 A Yeah, above the Zig-Zag brand mark. I

18 think that was anvaddition maybe after the'first

19 production run. It's probably sOmetime.in 1999.
20 Q If I recall your testimony correcfly, and
21 tell me if I don't have this right, but you can't
22 recall whether during that first production run the
23 | words "Classic American Blend" appeared on the .
24 tobacco canisters? | » |
25 A Yeah, bésed on this being 1999, it
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2 probably was. \
3 Q "Classic American Blend" probably was on

4 the can during that first produétion?

5 A Yeah, on the Full Flavor, Menthol, and

6 again, we used Light American Blend as Light.

7 Q Okay. From 1999 till now, have the’

8 designs of these cans depicted in 0001 changed?

9 A Yes. I mean, thrqugh'thét beriod, we did

10 some changes to the cans, this format, and.then

11 several years ago, we updatéd fhe cans completely

12 with a very different look than what they look like

13 here.

14 - Q Focusing first on the former, and that is

15 changes to this can désign depicted in 0001, do you

16 recall with any degree of spécificity, I guess, what

17 changes were made and when?

18 A Well, look at cans now, I believe later on

19 where it is says, "ZOO‘Zig~Zag papers included," we
20 dhanged that "Zig-Zag" to be a stylized "Zig-Zag".
21 And I»khow at one point we used, we added
22 a descriptipn to the side of the Can. I know we had

.23 ‘creafed a logo arouhd North Atlantic Operating
24 Company that we added on there: |
25 | We.put a deSign'format to the Classic
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2 American Blend. Then we made the Light American
3 Blend Classic American Blend, as well.
4 Q Focusing on the second-to-the-last change
5 you just mentioned, the change from "Classic-
6 American Blend" appearing in what I would call plain
7 | text to "Classic American Blend" appearing in a more
8 | stylizéd format, do you recall when that change was
9 made, approximately?
10 | A It was ddne'before I went back into sales,
11 so it would be sometime before 2003.
12 Q So that change was made while,ybu were in
i 13 the Marketing Department?
14 A . Yes.
15 . Q And do you recall anything about the
16 impetus for that change?
17 A I think it was just to‘make them a little
18 more, the cans look a little more attréctive,
19 Q So it was primarily an aesthetic change?
20 A Yeah, yes, as I understand, from a market
21 Standpoint. |
22 _ Q. Do you recall who came‘up.with the idea to
23 change the depiction of "Classic Américan.Blend" on
| 24 the caﬁ? | o | |
25 A It would have been either Cliff, I don't
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2 think it was me in that regard.

3 Q So you think it likely would have been.

4 Cliff, Clifford Ray? |

5 A Yes.

6 Q And do you recall appfoximately when the

7 change was made to depict "Classic American Blend"

8 rather than "Light American Blend" on the Light

9 canister?

10 A Sometime within the first couple years of

11 its roll-out from 1999.

12 Q HasbNational Tobacéo or any'of its

13 affiliates ever sold finished cigarettes in o

14 connection with using the wording "Classic American \

15 Blend"? o

16 A No.

17 Q - Has National Tobacco or any of its

18 affiliates used the woiding "Claésic American Blend"

19 with any sort of snﬁff»or chew produpt, to your

20 knoWledge?‘

21 ‘A No.

22 Q Does National Tobacco even make any sort

23 of cigar or pipe-tobacco product?

24 MS.»COHEN: Now or at any time?

25 MR. EULGENf - I guess now. p
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2 0 So 0532 is a solicitation to the trade to
3 incentivize the trade to buy these make-your-own-

4 cigarettes machines?

5 A Yes.

6 Q Correspondingly, 0533 is a trade program
7 as well? |

8 A That's just more of a price announcement
9 - because it looks like, you know;‘that's wheré»yéu
10 basically buy down the cans a dollar to help

11 increase your sales. So you do that one for

12 retailers. |

;‘13 - 0 | Do you know if NAOC went forward with

14 these programs in 20047

15 A These all, yeah, we have‘this machine or
i6 we had that machine. I don't know or recall any of
17 them being canceled, per se.

18 Q And then on 0434 and 0435,. both of those
19 include --
20 MS. COHEN: No, 0534.
21 MR. EULGEN: Thank you, Ms. Cohen.
22 0 On page 0534 and 0535, both of those
23 include programé focused on the'trade as well, -
24 correct? |
25 A Yeah,>0534 is a placement fee. They
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2 maintain that merchandising unit. ;
3 Q Is that merchandise unit depicted on 0534
4 one of the in-store ads directed toward consumers
5 that you were referencing previously?
6 A In—store ads, well, this would be, I would
7 call that a point-of-purchase piece. I wouldn't
8 call it -- it's a wire rack.
9 0 I guess what I'm trying to identify, I
10 think we're on the same page here, but that wire
11 rack with its point-of-sale advertising on it is
12 directed toward the consumer énd not toward the
13 trade?
| 14 A Yes.
15 MS. COHEN: If it were an actual store.
16 MR. EULGEN: Understood.
17 MS. COHEN: Okay.
18 A - We'didn't use our cans on there.. It just
19 says, "Zig-Zag Make Your Own Cigafettes."
20 THE WiTNESS:F No, but he's referring to a
21 rack.
22 0 I think 0535, that's an offer to conduct
23 make—your—own'demonstrations that's focused on the
24 trade, at least the offer, but it would be
25 demonstrations for consumers, correct? o
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2 A Yes.

3 A Q I assume in 2004, you weren't responsible
.4 for the implementation of any)of these programs.

5 MS. COHEN: Objection as to form.

6 A Well, 2004 the implication would be,

7 because I would have been the sales manager out in

8 the southeast states.

9 0 I see. So just so I have it correct, you
10 wouldn't have been responsible for the inception or
11 the development of these programs, but rather more
12 for their iﬁplementation with the ﬁariOus customers,
13 correct?

14. | A To some degree. I mean, I helped develop
15 the Precision Pro Machine. I certainly helped
16 develop the merchandiser right here.
17 0 On what page? I'm sorry.
18 MS. COHEN: He was referring to the page.
19 _ A 0534. I helped create the coupon on 0536,
20 helped develop the merchandise or 0537, helped
21 develop the US piece on 0538 where it says, "Zig-Zag
22 Make-Your-Own Cigarettes." 0539, I don't know if I
23 want to take credit for that. And I can't take
24 credit for.0540. And I don't think that was mine,
125 - 0541.
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2 ‘ Q So you had your hand in helping to develop |
3 at least some of the prograﬁs that are reflected
4 behind section 1»
5 A Yeah, because I came out in late 2003, so
6 this obviously was issued early 2004.
7 0 Now I think it was your testimony earlier
8 that the programs reflected behind the tab at
9 section 1 were national in scope; I think that you
10 mentioned that the table of contents reflects that,
11 . correct?
12 A Yes, the tab 1 would be the national.
13 Q For my benefit, what is the difference
14 between the national programs at tab 1 and then what
15 are identified in the table of contents as the Menu
16 Make-Your—-Own programs behind tab 2?
17 A - Let's see, national.
18 Q I'm sorry, I couldn't —--
19 A Let me look back at the nationai program.
20 What I see, it appears what we had done is they're
21 all national programs. The ones in section 2 were
22 probably allocated.
23 They were limited production, since
24 they're'pfepacked sort of displays or shipbers, SO
25 - there were a certain amount made, so they're on
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2 allocation. So that allocation would be
3 communicated to the field. So it wasn't like they
4 could order as much as they wanted to.
5 0 So for the programé under section 1, in
9 effect, there would be no limit to a customer'sb
7 participation in those‘programs, whereas youf
8 understanding is that the programs identified under
9 tab 2 were of a limited quantity, such that they
10 could only been rolled out to a.finite number of
11 customers?
12 A  That's fairly broad, but section humber 2
"13 were allocated éet—production quantities of said |
| 14 products. | |
15 | Section number 1 is pretty much our
16 general, what we'd call full-revenue products, stuff
17 | that would be on our price list, suéh as our
18 injector machine, or our making machine, oﬁr cans,
19 aﬁd it looks like our various pieces of point-of-
20 purchase or point—of?sale;
21 Q  Does Top Deposition Exhibit 17 identify
22 ~all of the new point-of-sale materials available in
| 23 - 200472
24 | MS. COHEN: Objection as to "new".
;125 A I gueés two pdints. Cneris I don't know
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2 if all these items were new. I mean, this
3 merchandiser probably preceded 2004. |
4 MS. COHEN: The witness was pqinting to
5 the merchandiser on 534.
6 THE WITNESS: Sorry.
7 MS. COHEN: That's okay.
8 A And the same thing with 0536 with the
9 coupon on 0537, 0538, I don't know if those were new
10 or just rerun for 2004.
11 0 But is it safe to assume that Top
1 12 Deposition Exhibit 17 identifies all of the
13 point-of-sale programs that were available from NAOC
14 and National Tobacco in 20047
115 MS. COHEN: Objection as to point-of-sale
16 programs. I don't know if‘that's‘the same
17 phrase you used before.
18 Q You can answer.
19 .A Does it include, well, maybe to rephrase
20 the marketing program? . » |
21 " MS. COHEN: Can he try to rephrase point-
22 ‘of-sale programs to marketing programs, if
23 that's okay?
'24 MR. EULGEN: That's fine.
25" 0 So to ask the question I think you want me . /
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2 to ask, Top Deposition Exhibit 17 identifies all of
3 the marketing programs related to product that would
4 bear the wording "Classic Bmerican Blend" during the
5 year 20047
6 A More than likely.
7 0 It's your belief that it would?
8 A That it would. I mean, there. could have
9 been a request for something different mid-year, but
10 I don't know. I don't recall anything outside of |
11 this.
12 Q Do NAOC and Nationel Tobaeco ereate a
113 document like Top Deposition Exhibit 17 for_eech
14 year?
15 A Generally speaking or broadly speaking,
le sometimes we have done it on an annual program like .
17 this one and sometimes we will break it down by
'18 'quarters or monthly periods and just issue something
19 like that. | o
‘20 Q  So NAOC and National,Tobaceo would produce‘
| 21 a document like Top Deposition Exhibit 17 at Ieast
22 as often as once a year, if not more often?
23 A That is correct, as I understand it.
24 0 Who, Mr. Helms, is the target market for
125 the products bearing the wording "Claseic American
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2 really don't think that was something that we pealed
-3 off the original packaging or the old tub because
4 there were some components, such as the stripes and
5 whatnot, that we had used from that old tub.
6 o Right. I just want to focus on that
7 decision.
8 - So there was a desire to put "Classic
'9 ~ American Blend" on the product that was expressed by
10 you and Mr. Ray, correct?
11 A There was a desire to, well, one,
12 differentiate the mark we had with the Gold
13 Standard -- this ié a Gold Standard cigarette
’14 tObacco -- with what was going to be put into this
15 tobacco or into this package.
16 0 Rigﬂt. Again, all I want to confirm is
17 that it was you and Mr. Ray, some combination of
18 you, that first came up with the phrasing, "Classic
19 Americah Blendﬁf
20 A Yeah, it would have been us.
21 Q - And then at some point in the future,
22 ’"Classic American Blend" was actually placed on
23 product, correct?
24 A Yeah, in the immediate future, vyes.
125 Q What if any steps were taken by the
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2 company between when you and/or Mr. Ray came up with
3 the wording "Classic American Blend" and it began to
4 be pladed on the packagiﬁg?
5 A I don't follow the question.
6 MS. COHEN: What happened next. It sounds
7 like you'Ve got very little limit between.
8 Q So at some point in time the phrasing
9 "Classic American Blend" you and/or Mr. Ray came up
10 with, and then ultimafely, in the Very immediate
] 11 - future, using your words, it wound up on packaging,
12_ did the company do anything else with respect to
13 "Classic American Blend" between when you first came S
| 14 up with the term and when it arrived on the \
15 packaging, or was it as simple an exercise as you
16 and Mr. Ray came up with the term andvit was
| 17 communicated to the people reéponsible for creating
| 18 - packaging and then the packaging was created?
19 A Boy, that's a long question. We had come
20 up with putting together the packaging. And as I
| 21 stated eariier, I believe that we had Classic
{22 American Blend there from the beginning, but I
23 wasn't a hundred percent sure. ”
24 I know that thé»Light Aﬁerican blend was
25 on the Light cans for some time until We wanted to -
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2 bring it together better. But then seeing that ad,
3 that trade ad in Exhibit 3, which is dated 1999, I'm
4 fairly certain now that we've always had "Classic
5 American Blend" on the cans since we updated them.
6 | And you're asking how much time was in
7 between the concept of it until it got onto the
8 labe;? |
9 Q I'm asking about the steps, any steps,
10 undertaken by the company during whatever
11 intervening time there was, whether it be —-
12 A From artwork to the printing?
i 13 0 That's right. Well, actually, to correct
{14 that, between your selection of the name and the
15 prinfing.
16 : | A What steps would have been taken between--
17 MS. COHEN: One and the other.
18 A I could just say in general, we would have
19 recei&ed approval frdm the vérious, éay, department
20 heads on the packaging, the legal in terms of
21 - proceeding prior to actually going to production.
22 Q And what department heads would have had
23 to approve that decision?
24 A Obviously Markeﬁing, and typically Sales
5125' might have some opinion on it, Manufacturing, more
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2 mYself, but I see on page 0157, Duke Classic, Crown
3 Classic on 0160, Corona Classic, 0161, Sampoerna
4 Classics on 0162, Stoker's Classic on 0163. It
5 appears to be somewhat common.
6 MS. COHEN: One second. I'm not sure if
7 he was finished with his answer.
8 THE WITNESS: I was finished.
9 » MS. COHEN: Okay.
10 Q Although would you agree with me that none
11 of the others that you referenced include the use of
12 the term "Classic" with a type of tobacco, such as a
13 | style of tobacco such as American or Canadian?
|14 MS. COHEN: Ones he just mentioned?
15 j MR. EULGEN: Right.
16 . MS. COHEN: Okay.
17 MR. EULGEN: That's all.
18 | A Say that again.
19 _ Q Would you agree with me that none of the
20 | other references that you just mentibned include use
21 ' of the term "Classic" together with .a term that
22 would denote a style of tobacco like American or
23 Canadian?
124 | A Well, Stoker's would be an American-type
25 tobacco, American-type chewing tobacco.
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2 | 0 But what I'm asking is, noné of the others \
3 that you referenced included use of the term
4 "Classié". I'm just talking about the ones you just
5 referenced.
6 A Sure.
7 ‘ ~Q  None of those included the term "Classic"
8 along with a word that would describe a type of
9 tobacco like Canadian or American?
10 A I don't know. I'd have to look back at
11 that again. I don't remember a national or coﬁntry
12 next to "Classic" but there may have been another
13 descriptive word.
14 Q But you don't remember when?
15 MS. COHEN:  He looked five minutes ago.
16 A What number were we at? I don't know.
17 You'd have to --
18 0 I mean, if you don't remember, Mr. Helms,
19 you don't remember. .
20 A Well, let's 1look.
21 0 I didn't ask you, Mr. Helms, to look at
122 every page of the report. I simply waé asking you
23. about the pages that you had previously referenced.
24 MS. COHEN: That's the one he's looking
25 - at. ' A
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2 A You originally asked me if I had any

3 concern relative to Canadian Classic. And as I

4 thumb through the document, I see various other

5 "Classics" used.

6 Q Right, but that's not my question,

7 Mr. Helms.

8 A I mentioned a few of those.

9 MS. COHEN: He's answered.

10 MR. EULGEN: Right, but not in answer to
11 one of my questions, Ms. Cohen.

12 A - I am answering to your question

13 previously.

14 Q Right, but I'm asking a différent question
15 now. And it sounds like you don't know ﬁhe answer.
16 But again, my question was simply, of the
17 references that you mehtioned just a short time ago,
18 were any o§ those compriéed of the term "Classic"
19 plus another terﬁ that would describe a type of
20 ‘tobacco such as "Canadian" or "American"; do you -
21 recall?
22 A .  Well, you can say Crown, if you want to,
23 could be descriptive of something.
24 | Q Of what, a type of tobacco? And you're

::25 ‘referencing page?
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2 A 0160. i
3 Q Is Crown a style of tobacco, Mr. Helms?

4 A Isee what you're saying now. I understand

5 your question. Okay, I truly was not understanding

6 what you were saying.

7 Q Okay. So all I wanted to confirm is thaﬁ

8 none of the others that you referenced included the

9 term "Classic" plus a word dénoting a style of

10 tobacco like Canadian or American.

11 VA I don't know if Corona does. I don't know

12 if that's a style of tobacco that's used in the

13 cigar industry. Or that might be just a style of --

14 Q Again, I'm not asking you to look through

15 the entire report.

16 A Those are the ones I mentioned.

17 MS. COHEN: Those are the ones he just

18 - mentioned.

19 A I don't know if Sampoerna is a style.
20 Qﬁite frankly, I don't know. Okay.

21 Q That's all I wanted to know.

22 A I'm sorry, I didn't know what you meant by
23 yoﬁr question.
24 Q I think wé're speakiﬁg the same language

25 here.

One Penn Plaza, NYC - Toby Feldman, Inc. tel (212) 244.3990

email@tobyfeldman.com NATIONWIDE SERVICES FOR LEGAL PROFESSIONALS tel (800) 246.4950




——

258

CERTIPFICATE

STATE OF NEW YORK)
’ ss

COUNTY OF NEW YORK)

I, HOLLY L. HOUGH, a Shorthand Reporter
aﬁd'Noﬁary public within and for the State of New
York, do heieby éertify:

That THOMAS HELMS, TTI, the witness whose
deposition is hereinbefore set forth, was duly sworn
by me and that such deposition is a true record bf
the:tesfimbnyigiven in such proceeding.

I further certify thaf I am not related to
any of the parties to this action by blood or
marriage’aﬁd that I am in no way interested in the
outcome of this matter.

In witness, whereof, I have hereunto set

my hand this _igfé__day of 'FZLYUTy ' 2009;

bl £ M

HOLLQﬂL HOUGH

TOBY FELDMAN
T INCORPORATED

NATIONWIDE SERVICES FOR LEGAL PROFESSIONALS
court reporting . videoconferencing . video . translations . tape transcriptions . scanning




Thomas Helms, III 2/4/2009

1 259
2
3 I NDEX
4 WITNESS ‘ EXAMINATION BY PAGE
5 o e e
o MR. HELMS, III MR. EULGEN 5
7 MS. COHEN | 225
8 MR. EULGEN 253
9
10 EXHIBITS
11 TOP PAGE
12 - ———
13 16 AMENDED NOTICE OF 30(b) (6) DEPOSITION 12
14 17 DOCUMENT BATES STAMPED 0529 - 0560 126
15
16 NAOC PAGE
17 . —— — e
18 1 LETTER, FEB 3, 2009, TO MR. EULGEN, 7
19 FROM HEATHER JENSEN
20 2 LETTER, FEB 3, 2009, TO MS. COHEN, 7
21 FROM LAWRENCE E. JAMES
22 3 CANISTER OF ZIG-ZAG TOBACCO 228
23 4 DOCUMENT BATES STAMPED 0503 : 239
24 5 PACKAGE OF NAT SHERMAN CIGARETTES 240
25
* One Penn Plaza, NYC Toby Feldman, Inc. tel (212) 244.3990

email@tobyfeldman.com NATIONWIDE SERVICES FOR LEGAL PROFESSIONALS tel (800) 246.4950




Thomas Helms, III

2/4/2009

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2 NAOC EXHIBITS (cont'd)

POUCH OF STOKER'S CLASSIC 24C TOBACCO

PACKAGE OF STOKER'S CLASSIC CHEWING

TOBACCO

DOCUMENT BATES STAMPED 0501

260

PAGE

241

244

246

One Penn Plaza, NYC
email@tobyfeldman.com

Toby Feldman, Inc.
NATIONWIDE SERVICES FOR LEGAL PROFESSIONALS

tel (212) 244.3990
tel (800) 246.4950




EXHIBIT F



Thomas Helms, III 2/4/2009

1 - 1

] COPY
3 UNITED STATES PATENT AND TRADEMARK OFFICE

Trademark Trial and Appeal Board
4

————————————————————————————————— X
5 _

TOP TOBACCO, L.P.,
6

Petitioner,
7
—-against-

8

. _ : OPPOSITION NO.
9 91157248
(as Consolidated)
10 o '
NORTH ATLANTIC OPERATING CO. , INC.,

11 (as Consolidated),

% g 12 Respondent.

14
15

16 _
30(b) (6) DEPOSITION OF THOMAS HELMS, III
17 :
Wednesday, February 4, 2009
18 . _
New York, New York

21 REPORTED BY:
22 Holly Hough

One Penn Plaza, NYC . Toby Feldman, Inc.  tel (212) 244.3990
email@tobyfeldman.com NATIONWIDE SERVICES FOR LEGAL PROFESSIONALS tel (800) 246.4950



Thomas Helms, II1 2/4/2009

5 February 4, 2009
9:47 a.m.

9 Deposition of THOMAS HELMS, III, taken by
10 Petitioner, pursuant to Notice and Stipulation, at
11 the offices of Cowan,‘Liebowitz.& Latman, P.C., 1133
12 Avenue of the Americas, New York, New York N
13 10036-6799, before Holly Hough, a Shorthand Reporter A
14 and Notary Public within and for the State of New |
15 York.

16 |
17
18
19
20
21
22
23
24

25 | | e

One Penn Plaza, NYC Toby Feldman, Inc. ' tel (212) 244.3990
email@tobyfeldman.com NATIONWIDE SERVICES FOR LEGAL PROFESSIONALS tel (800) 246.4950



Thomas Helms, II1 2/4/2009

1 Thomas Helms, III 222

2 And I'm just going to state an objection to

3 that product, that number, to the extent that

4 you had an entire day to discuss any legal

5 agreements with the general counsel of the

6 company, and you did so yesterday, I think, for
7 some time.
8 So I maybe should have said that I might

9 as well have designated James for agreements.
10 If he knows about agreements, he can speak

11 about them, and to the.extent that agreements
12 is not overbroad,'since every sale is an

13 agreement.

14 Q Is NAOC or any of its affiliates party to
15 any written contracts that pertain to use of the

16 term "Classic American Blend"?

17 _ A -~ I don't think I understand the question.
18 MS. COHEN: Objection as to form. You're
19 limiting it to an agreeﬁent about the term?
20 Q Has NAOC or any of its affiliates entered
21 into any written agreement whereby a third-party
22 would be permitted to use "Classic American Blend"
23 on their products?
24 A Again, as Counsel said, I think that would
25 be something Legal would answer, but I've never

‘I
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2 heard of that.
3 Q But you didn't prepare, in anticipation of
4 being here today, to respond to any questions of
5 that nature?
6 A That would be a legal, looks like a legal
7 issue.
8 Q So I'm saying, you didn't prepare, in
9 - anticipation of being here today, to respond to any
10 questions of that nature?
11 A Other than the response I gave you.
12 Q Other than responding that it's your
| 13 belief that that would be better suited to Legal?
14 A That I have never heard of any third-party
15 use of Classic American Blend for their products.
16 Q And just to put a fine point on it, you're
17 not aware of any agreement whereby NAOC or any of
18 its affiliates would have allowed any third-party to
19 use "Cléssic American Blend" on their products?
20 A I am not aware of such.
21 Q Did you speak to anyone at the company in
22 anticipation of being here today concerning whether
23 any such agreements exist?
| 24 A No.
25 Q Did you review any files in anticipation
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2 " of being here today that might identify for you \
3 whether any such agreements exist?
4 A I did not go through the company's entire
5 file system.
6 Q But in particular, you didn't go through
7 any files relevant to this question, correct?
8 A Well, I mean, if I loéked at number 1, I
9 basically have to go through every file that's ever
10 been produced by our company.
il Q I'm not asking about number 1, I'm asking
12 about number 9.
13 A You are. You are asking about number 9.
14 But when I look at number 1, you'd'have to go
15 through every company file in there, so that's
16 inclusive of 2 through 15.
17 Q But again, I just want to —--
18 A No, I did not go through any documents.
19 I've never heard of Zig-Zag or Classic American
20 Blend ever being agreed upon to be used elsewhere in
21 any of our meetings.
22 MR. EULGEN: I have no further questions.
23 MS. COHEN: Let me jusf ask a couple
24 questions.
25 THE WITNESS: Let me use the restroom, if
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2 you don't mind.
3 (A brief recess was taken.)
4 EXAMINATION BY MS. COHEN:
5 Q You were just talking now about the fact
6 that -- I'm going to paraphrase -- but there were
7 some topics that you would just know about and that
8 to find an agreement, let's say, as to whatever
9 topic we were talking about, whether there is an
10 agreement regarding Classic American Blend would
11 entail looking through every file in the company to
12 know if it was in there or not; is that correct? Am
13 I paraphrasing you correctly?
14 MR. EULGEN: Object on the basis of
15 foundation and that I don't think that that was
16 very clear.
17 MS. COHEN: Okay.
18 Q Am I kind of paraphrasing you correctly?
19 A No. The way I was trying to communicate
20 here is when you read number 1 --
21 0 That one we know about.
22 A »Basically it's any and all information.
23 0 Correct.
24 A So once you do that, everything else is
25 inclusive. And then that becomes very difficult to
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2 know any and all information. |
3 So relative to number 9, that would be
4 something that would be handled by Legal, any
5 agreements, since they maintain ali the legal files,
6‘ agreements and whatnot.
7 Q But as you sit here today, would anything
8 come to mind about Classic American Blend that, oh,
9 I could have checked that file?
10 In other words, you know about the sales
11 of Classic American Blend generally?
12 A Yeah.
13 Q You know about marketing the Classic
14 Bmerican Blend generally?
15 A Yes. |
lo Q  You know aboutbthe selection of Classic
17 American Blend as a name generally?
18 A Yes.
19 Q You know about the adoption of Classic
20 American Blend generally?
21 A Yes.
22 - Q You know about the packaging of Classic
23 American Blend generally?
24 A Yes.
25 Q And about the trade channels in which
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2 Classic American Blend is sold?

3 A Yes.

4 0 You know about the competitors of Classic
5 : American Blend?

6 A Yes.

7 Q You know about the types of customers, be
8 it wholesale or end consumer, of Classic American

9 Blend?

10 A Yes.

11 Q Thank you. I'm going to show you a can, a
12 red can; can you tell me what that is?

13 MR. EULGEN: I object, insofar as it's not
14 been marked as a deposition exhibit.

15 MS. COHEN: Okay.

16 o If you can't tell me what it is, I won't
17 mark it. Can you tell me what that is?

18 A Yeah.

19 MS. COHEN: Okay, then she can mark it.

20 If he never saw it before, I wouldn't mark it.
21 Can you mark that, please, as NAOC 3.
22 MR. EULGEN: I object to the use of NAOC 3
23 insofar as it wasn't previously produced in

24 this proceeding. |

1 25 MS. COHEN: Okay.
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2 THE WITNESS: It was previously referred
3 to. We talked about the new packaging.
4 MS. COHEN: I know.
5 (NAOC Exhibit 3, canister of Zig-Zag
o tobacco, marked for identification, as of this
7 date.)
8 Q I'm going to show you NAOC 3.
9 MR. EULGEN: Before you get too far with
10 NAOC Exhibit Number 3, can we have an agreement
11 that I'1ll have a standing objection to the line
12 of questioning regarding NAOC Exhibit 3 insofar
13 as that I don't have to interrupt you at each )
14 instance that you ask another question about
15 it
16 MS. COHEN: Yes and no, becéuse he was
i7 talking about the packaging for quite some time
18 without the package in his hand.
19 MR. EULGEN: - You're talking about the
20 packaging that was not previously produced in
21 this proceeding, correct?
22 MS. COHEN: I'm talking about the
23 packaging that I attempted to previously
24 produce in this proceeding. And I'm saying
25 that -- why don't you just do your objections
|
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\ 2 question by question because he did speak about
3 the packaging without even having an example of
4 it in front of him.
5 MR. EULGEN: ' That's fine.
6 MS. COHEN: 1I'm just helping to clarify,
7 now that we have it, is this the packaging that
8 he was speaking about before when he was
9 speaking about new packaging, and not much
10 more, okay?
11 o) Here you go. I'm going to show you NAOC
12 3; is this an example of an actual copy of the new
13 packaging that you were speaking about before when
14 were you speaking about, quote, "new packaging"?
15 A Yes.
16 . MR. EULGEN: Objection on the basis that
17 it wasn't previously produced.
18 Q Thank you. There's a little story on the,
19 I guess, side of the container; do you know if this
20 story is the same as was previously on packaging?
21 . ' MR. EULGEN: Objection, foundation.
22 'MS. COHEN: I'm just showing him the
23 story.
24 A It looks similar, maybe a little bit
25 shorter, but iﬁ looks similar to what we had in the
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2 previous package. Once again, we may have had a )
3 couple revisions to it over the years.
4 Q Was Boris pictured on the original
5 packaging?
6 MR. EULGEN: Again, a continued objection
7 as to the use of NAOC 3.
8 MS. COHEN: I'm asking a question, was
9 Boris on the original packaging.
10 MR. EULGEN: You didn't want a standing
11 objection, so I'm just objecting and making my
12 record every time.
13 MS. COHEN: I didn't mention the new (
14 packaging. \
15 Q Was Boris on the original packaging?
16 A Yes, Boris was on the original packaging.
17 MR. EULGEN: I'm not sure what you mean
18 when YOu say, "original packaging". Perhaps
19 the witness does, but I'm not sure I
20 understand.
21 MS. COHEN: I am sorry.
22 O] I'm going to show you, for example, Top 3,
23 and in particular the canisters, the three canisters
24 on Top 3, does that can have a picture of what we
25 call or I will call Boris on it? ,
\
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2 A Yes.
3 0] So would it be correct, as I was calling
4 it in my shorthand phrase, that the original
5 packaging had Boris on it; the original package sold
6 by NAOC had Boris on it?
7 MR. EULGEN: Objection. When you say,
8 "original packaging,”" do you mean the packaging
9 depicfed in Top Deposition Exhibit 37
10 MS. COHEN: I mean the packaging in Top
11 Exhibit 3 and I mean the original packaging,
12 meaning the general design and look of the
13 first packaging used for Classic American
14 Blend.
15 0 Can you answer?
16 A What was the beginning of the question
17 ‘again?
18 Q Forgetting about Exhibit 3, do you
19 understand my term "original packaging" of Zig-Zag
20 Classic American Blend? |
21 A Are you referring to, maybe we'll call it
22 the striped packaginé?
23 Q I'm talking about the packaging in real
24 life, the vast majority of the packaging that went
25 out info the world.
One Penn Plaza, NYC Toby Feldman, Inc. tel (212) 244.3990

email@tobyfeldman.com NATIONWIDE SERVICES FOR LEGAL PROFESSIONALS tel (800) 246.4950



Thomas Helms, 1II 2/4/2009
1 Thomas Helms, III 232
2 A The striped packaging, yeah.
3 0 Correct.
4 MR. EULGEN: Again, reflecting that the
5 witness is pointing to the packaging reflected
o in Top Deposition Exhibit 3.
7 A That's correct.
8 Q The vast majority of the packaging that
9 went out, what I'm calling the original packaging,
10 it may have had a little change in it here or there,
11 but I'm calling the vast majority of packaging --—
12 MR. EULGEN: Ms. Cohen, are you
13 testifying? I don't even understand -—- ,
14 MS. COHEN: I'm trying to explain what I'm \
15 referring to.
16 MR. EULGEN: Please don't speak over my
17 objection. I'm just saying, are you testifying
18 or is fhis a question? Because it's like
19 you're including information in the question --
20 MS. COHEN: No, no, I'm abbut to finish.
21 MR. EULGEN: Excuse me, I'm almost done.
22 That's not been spoken by the witness.
23 Q Would you say that the vast majority of
24 the packaging looks substantially similar to that
25 which is shown in Top 37 /
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2 MR. EULGEN: Objection. What packaging
3 are you speaking about?
4 MS. COHEN: The packaging of the canisters
5 in Top 3.
6 Q Do you understand the question?
7 A The vast, well, from the years, from '99
8 through 2007, the packaging was very similar to,
9 throughout those years, to Exhibit.Top Number 3
10 there may have been some modest changes over the
11 time, but overall, fairly similar.
12 Q Okay. And they all had the picture of
13 Boris?
14 A Yes, Boris was always included in the
15 Zig-Zag mark.
16 Q And they also had Zig-Zag?
17 A Yes.
18 Q And do you know if "Zig-Zag" was always
19 written on the top of the canister?
20 A I believe so, yes, 1t was always.
21 MR. EULGEN: ©Noting that the witness is
22 referring to Top Deposition Exhibit 3.
23 A - 3.
24 Q And does "Zig-Zag" appear on the top of
25 the canister of NAOC 37
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2 MR. EULGEN: Objection to the use of NAOC )
3 3.
4 A Yes.
5 Q Do you know of any other products that
6 NATC sells, tobacco products that use the word
7 "Classic"?
8 A Our Stoker's Classic 24C Classic.
9 Q And what kind of a product is that?
10 A It's a chewing-tobacco product.
11 Q And any other product?
12 A That we manufacture?
13 Q Yes.
14 A | No.
{ 15 Q Do you know of any other tobacco products
16 that use the word "Classic"? |
17 A Well, in reference to Document Number Top
18 1, which I'm sure we can pﬁll out, there will
19 probably be a bunch in there.
20 Q Real life, as opposed to in the book.
21 A I've seen cigars with "Classic" on it, and
22 I don't know if I have seen them as part of the mark
23 or just part of the text in there, so it's I've
24 never really studied the word "Classic" in that
25 regard, so. .
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2 0 So he preceded Mr. Dobbins? \
3 A That's correct.
4 Q Do you know if he practiced in the field
5 of intellectual property?
‘6 MR. EULGEN: Do you mean at the time of
7 19997
8 MS. COHEN: Yes.
9 A I don't know what his background is. I
10 know he's an attorney and I'd bring him materials to
11 approve.
212 Q Do you know if he would use outside
13 counsel with respect to any matters?
14 MR. EULGEN: Be careful, Counsel, that you
15 might waive attérney—client privilege by virtue
16 of this line of questioning.
| 17 MS. COHEN: I thank you.
18 A I'm trying to think of any specific
19 instances, but I know we worked with outside counsel
20 on various things, and whether or not with Mr. Hey,
121 I can't remember now.
22 Q We were talking more about did you look at
23 the organizational chart; is there an organizational
24 chart now?
25 A Yes. .
|
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2 Q And do you know who is responsible for
3 that chart?
4 A Responsible for its maintenance?
5 Q In any way. And theh, if you understand
9 the question, I mean creates it, whatever.
7 A Who maintains it, Human Resources.
8 o) And do you know if there was a written
9 organizational chart when you first got to NTC?
10 A We‘have always, since I have worked there,
11 had an organizational chart.
12 Q Do you have any idea -- I wasn't sure if
13 this was asked -- what a Canadian blend of tobacco
14 is?
15 MR. EULGEN: Objection, asked and
16 answered.
17 : MS. COHEN: I don't think so.
18 A No, I don't remember that being asked
19 either. Only what I saw yesterday in Google, which
20 talked about being cut real fine, using a mix of
21 Canadian and I think Virginian tobaccos.
22 0 So cher than that, you were nof familiar
23 with the term?
24 A No.
25 MR. EULGEN: Objection, foundation.
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2 A No, no, I wasn't familiar with it.

3 MR. EULGEN: I don't know what you mean

4 when you reference "the term".

5 MS. COHEN: The term "Canadian blend".

6 Q We had spoken about Gold Standard being a

7 European blend, correct? Do you recall that?

8 A Yes, yes.

9 Q 'And did we discuss what a European blend

10 was; do you recall?

11 A We talked about halfzware shag.

12 MR. EULGEN: We did, because we had to

13 spell that for the benefit of the court

14 reporter. I'm just trying to cut to the chase.

15 0 And in a similar vein, when did you learn

16 that that's what a European blend means or was?

17 A Probably in '98 when I got into the

18 Marketing office, when I started dealing with that

19 product, talking about understanding the differences

20 in blends from the European from, say, that of

21 American.

22 Q Okay. And so then did you continue to

23 learn about the differences of blends, let's say,

24 between European and American?

25 MR. EULGEN: Objection, foundation, calls J

B
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2 for speculation.

3 MS. COHEN: Well, just when he first

4 learned.

5 0 Go ahead.

6 A To some degree. I don't try to be an

7 expert in blends, per se.

8 Q I'm going to show.you a piece of paper

9 that has Bates stamp 503, which was produced in this
10 | matter prior.

11 Can you tell me what that seems to be a

12 photocopy of?

13 MR. EULGEN: Objection, calls for

14 speculation.

15 MS. COHEN: I have the actual.

16 A It's a picture of Nat Sherman Classic

17 Light Luxury Cigarettes.

18 MR. EULGEN: I'd ask you, Counsel, to have
19 _ that ﬁarked as an exhibit as well.
20 MS. COHEN: I am going to. Can you mark
21 that as, I guess it's NAOC 4. Thank you.
22 (NAOC Exhibit 4, document Bates stamped
23 - 0503, marked for identification, as of this
24 date.) |
25 Q I'm going to éhow you a package in my
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2 hand, 3924; does that appear to be the same package {

3 as is in the photocopy?

4 MR. EULGEN: Objection to the use of the

5 package being held by Ms. Cohen insofar as it

6 has never been produced in this proceeding.

7 MS. COHEN: I've never received an actual

8 copy of your client's product in this

9 pfoceeding, not a single one.

10 MR. EULGEN: I'm not talking about our

11 production. I'm talking about that package was

12 never produced in this proceeding to us.

13 MS. COHEN: I intended to give it to you

14 on Friday, but you didn't want it. Anyway, can

15 I have this marked as Exhibit NAOC 57

16 (NAOC Exhibit 5, package of Nat Sherman

17 cigarettes, marked for identification, as of

18 this date.)

19 MR. EULGEN: Based on this line of

20 questioning, I'm going to have a lot of follow-

21 up. |

22 MS; COHEN: Okay.

23 0 Did you answer? Does that appear to be

24 the same package asvshown in NAOC 472

25 MR. EULGEN: I need to lodge another .

| |
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2 objection here because, stating for the record,
3 the materials being shown the witness by Ms.
4 Cohen are outside of the scope, I believe, of
5 our 30(b) (6) Notice of Deposition marked as Top
6 16, and hence, this is not even an appropriate
7 topic for Cross by Ms. Cohen.
8 If she wants to take her own deposition of
9 " her client, there's another way that that could
10 be accomplished. But I have said my objection
11 for the record. And I will continue to object
12 to the use of what's now been marked as NAOC 5.
13 0 Did you answer the question?
14 A Does that appear to be the same as that,
15 exhibit 4 and Exhibit 57
16 Q Yes.
17 A Those appear to be the same.
18 0 ' Did you ever hear of Nat Sherman?
19 A Yes.
20 Q Who are they?
21 A They do typically premium tobacco products
22 in a couple places, in New York. As I see on the
23 package, they're on Eifth Avenue.
24 MS. COHEN: I'm just going to have this
25 marked as NAOC 6 for the record. Let her mark
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2 it.
3 (NAOC Exhibit 6, pouch of Stoker's Classic
4 24C tobacco, Bates stamped 3961, marked for
5 identification; as of this date.)
6 MR. EULGEN: When we're back on, again, I
7 object to the use of NAOC 6 insofar as it has
8 not been previously produced in this
9 proceeding. |
10 Q Is this the 24C Classic Stoker product you
11 mentioned before? |
12 A Yes.
13 MS. COHEN: And I will also note for the /
14 record that it bears Bates number 3961, just {
15 for the record.
16 MR. EULGEN: That's ridiculous. Is that a
17 Bates number from this proceeding?
18 MS. COHEN: Yes.
19 MR. EULGEN: 1It's not been produced in
20 this proceeding.
21 MS. COHEN: You wouldn't take it. If you
22 wouldn't take it, that is yéur choice. And
23 that is my position, but that is what it 1is
24 for.
25 MR. EULGEN: Just to be clear, regardless s
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2 of whether it béars a Bates label or not, it,
3 to date, has not been produced in this
4 proceeding.
5 MS. COHEN: To date it has been produced.
6 It was placed in front of you with a cover
7 letter that was placed in front of you, and you
8 wouldn't take it.
9 MR. EULGEN: It was not placed in front of
10 ne.
11 MS. COHEN: It was placed on the table
12 near where you were.
13 MR. EULGEN: I mean, again, we should have
14 this argument off the record.
15 MS. COHEN: Okay. I understand.
16 MR. EULGEN:. I just find this whole line
17 of questioning embarrassing, and not for me,
18 but continue, if you insist.
19 MS. COHEN: I don't understand why you
20 would find it embarrassing. My client referred
21 to some things and I just want to show him --
22 excuse me -- for the record to be complete so
23 the things that he discussed are illustrated.
24 Q What is that product?
25 MR. EULGEN: Objection, asked and
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2 answered. And again, object to the use of NAOC
3 6.
4 A That's a package of Stoker's chewing
5 tobacco, 24C Classic. 1It's the 8-ounce. We also do
6 a 16-ounce and a 3-ounce package as well.
7 Q I'm just going to show you one more piece
8 of packaging which we will mark in a moment.
9 Did you ever see this package before?
10 A Yes.
11 MS. COHEN: Can you just mark that as NAOC
12 77 |
13 MR. EULGEN: Again, object to the use of
14 NAOC 7 and the line of questioning relating to
15 NAOC 7.
16 (NAOC Exhibit 7, package of Stoker's
17 Classic chewing tobacco, marked for
18 identification, as of this date.)
19 Q Can you tell me what that NAOC 7 is?
20 MR. EULGEN; Objection to the use of NAOC
21 7.
22 MS. COHEN: Okay.
23 A That's the Stoker's Claséic 3-ounce
24 format.
25 ) Just so I understand, how does it differ
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2 from the product in NAOC 67

3 MR. EULGEN: Objection to the use of

4 Exhibits NAOC 6 and NAOC 7.

5 | A It's a 3-ounce format with different

6 graphics, but the same product is inside of it as in

7 the 8-ounce and the l6-ounce.

8 0 Same product, meaning the tobacco —--

9 A Tobacco.
10 0 -— is the same as in 6 and as in 7, Jjust
11 different sizes? B
12 MR. EULGEN: Object to the use of 6 and 7.
13 A Yes.

14 Q Do you have any idea how long a product
15 such as that in Exhibit 6 has been on the market?
16 - MR. EULGEN: Object to the use of NAOC 6.
17 A Well, no.
18 Q Is it more than a year?

19 MR. EULGEN: Calls for speculation.
20 Object to the use of any NAOC 6. It sounds
21 like the witness doesn't know, Ms. Cohen.
22 A Well, what I do know is the name 24C is
23 relative to what the cost was, at 24 cents per
24 - pound, which probably goes.back quite a long time
25 ago, but in terms of exact date, I don't know, but
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2 24 cents a pound, it would be nice if our cost were K
3 still that.

4 0 I don't mean sold in the world, I meant

5 sold by NTC.

6 A Oh, since we acquired Stoker's in 2003.

7 0 Thank you. And is that the same answer

8 for NAOC 772

9 A Yes.

10 MR. EULGEN: Objection to the use of NAOC

11 7.

12 A Yes.

13 MS. COHEN: I'm going to show you another ;
14 piece of paper Bates stamped 501. If you could \
15 just give it to the courtvreporter and have

16 that marked as NAOC 8.

| 17 (NAOC Exhibit 8, document Bates stamped

18 0501, marked for identification, as of this

19 date.)
20 Q Can you tell me what that appears to be a
21 photocopy of?

22 MR. EULGEN: Objection to the extent it
23 calls for speculation. 
24 A It's a photograph of a package, Sampoerna,
25 however you pronounce that, Classics, and appear to
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2 be clove cigarettes.
3 Q Does NAOC/NTC, does the company sell to
4 end consumers?
5 A No.
6 MR. EULGEN: You mean does the company
7 sell directly to end consumers, correct?
8 MS. COHEN: Yes.
9 0 We were talking about wholesalers before,
10 correct? |
11 A . Yes.
12 Q Would you say that they're pretty
13 knowledgable about tobacco products?
14 MR. EULGEN: Objection, calls for
15 speculation.
16 | A What do you mean by knowledgeable?
17 | 0 Experienced, familiar with.
18 MR. EULGEN: Are you talking about a
19 specific wholesaler?
20 MS. COHEN: Not at the moment.
21 A They know, the people, they know the
22 products they carry. |
23 Q . We were talking before about Zig-Zag being
24 a well-known name; were you talking about it in
| 25 terms of the end consumer or the wholesalers or
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2 both? \
3 A Both.
4 Q And why do you think that?
5 A Because everybody knows of it. I don't
6 think I have ever met anybody who doesn't know
7 Zig-Zag.
8 Q So that would be both consumers and
9 wholesalers in terms of my question?
10 MR. EULGEN: Objection, foundation.
11 There's no foundation for this line of
12 questioning.
13 MS. COHEN: Sure there is. You asked him.
14 A Yes.
15 MS. COHEN: I am only going on what you
16 asked.
17 MR. EULGEN: I didn't ask him about the
18 fame of Zig-Zag.
19 MS. COHEN: Well, he testified why he
20 thought that they picked the name Zig-Zag
21 Classic American Blend, so you opened that
22 door.
23 MR. EULGEN: I disagree.
24 - MS. COHEN: I'm sure you do.
25 Q Does NAOC sell cigarette-making kits under
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2 the brand Zig-Zag Classic Américan Blend?

3 MR. EULGEN: If you know.

4 A The old packaging, I can't remember if 1t
5 said, I think it did say Classic American Blend. On
6 the new packaging, I don't believe it does, but I'd
7 have to look at it again to be sure.

8 Q What is a cigarette-making kit?

9 A It is, we've had two different kinds, or
10 really four, Full Flavor and Light, and a can

11 version and a pouch version.

12 0 And what's in the kit?

13 A It came with tubes and a making machine

14 and a cigarette box to carry cigarettes in.

15 Q I'm just going to show you Top 3. There
16 appears to be a smaller box on top of another box in
17 the picture; is that correct?

18 MR. EULGEN: You're referencing the box,
19 Ms. Cohen, on the right side of Top Exhibit 37
20 MS. COHEN: Yes.
21 A Yeah, one of those boxes, they're both
22 tube boxes, one is a 100 count and the other is a
23 200 count.
24 Q So do you see any kit boxes on that
25 exhibit?
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2 A No. \
3 Q I'm going to show you what has been marked
4 as Top 17. And just for the sake of speed, I'm
5 pointing to a page.
6 Are there any kit boxes on that page 53472
7 A Yes.
8 And which ones are those?
9 A Those are the canister kits, Full Flavor
10 and Light.
11 Q No, where on the page are the kits?
12 A Oh, they're on the top, the display.
13 Q The top shelf of the display?
14 A Shelf.
15 MR. EULGEN: You're saying depicted on the
16 rack that is depicted on page 05347
17 THE WITNESS: That 1is correct.
18 A And I believe they're elsewhere in here.
19 Maybe not. Okay.
20 Q Do you know generally the price of the
21 kits?
22 A Well, sure. You're talking to wholesale?
23 Q For now.
24 A It's a combination of the price of the
25 machine, the tobacco and the tubes.
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2 Q Well, generally I think before wé were
3 speaking about the tobacco being $6, approximately,
4 a can to wholesalers; is that correct?
5 A That sounds, $6, $7 sounds about right.
6 Q }We've discussed the price of the machine;
7 do you sell machines separately, just for the
8 moment?
9 Av Yes, we do.
10 Q And approximately what would be the price
11 of the Zig-Zag Classic American Blend cigarette-
12 making machine?
13 MR. EULGEN: Objection as to foundation
14 because I'm not sure the witness testified that
15 "Zig-Zag Classic American Blend" appears on the
16 cigarette-making machine.
17 | A I don't believe that it says "Zig-Zag
18 Classic American Blend" on the machine. 2And I don't
19 recall what the price is of them.
20 | 0 Okay. And the tubes I think you said were
21 about $2 to wholesale; is that correct?
22 A Yeah, $2, $2.50.
23 ' Q So would a kit be approximately $10
24 wholesale?
25 A Probably more like $14.
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2 0 And what is the purpose of the kits as a
3 product?
4 A Tt's really to create a package for those
5 who smoke cigarettes but have never made their own
6 cigarettes. And it just makes it very easy, meaning
7 so they can sort of learn what items are involved,
8 being the tobacco, tubes and machine, and with the
9 instructions and how to do it.
10 Q So it's like a starter kit?
11 A Yeah, that's what we call it, starter kit.
12 Q So the idea is that afterwards, they would
13 buy the individual SKUs and they wouldn't buy f
14 another kit? \
15 A True. Well, the injection machine is a
16 one-time buy, for the most part, until you sit on it
17 or break it. The tubes and your tobacco are
18 something you need to repeat purchase.
19 Q Did you ever see a Classic Canadian Blend
20 kit?
21 A No.
22 0 Did yoﬁ ever see a Classic Canadian kit?
23 A No.
24 Q Did you ever see a Classic Canadian
25 cigarette-making machine?
|
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2 A No.
3 Q Or a Classic Canadian tube?
4 A No.
5 Q Or a Classic Canadian tobacco?
6 A I have not seen it.
7 o) A Classic Canadian in a pouch, I mean,
8 that would be, I guess, a pouch of tobacco, have you
9 ever seen Classic Canadian in a pouch?
10 A I have not seen Classic Canadian anywhere.
11 Q In a pouch?
12 A Any format.
13 MS. COHEN: I have no further questions.
14 MR. EULGEN: I have some redirect.
15 ‘FURTHER EXAMINATION BY MR. EULGEN:
16 Q I will try and make it as quick as
17 possible for your sake, Mr. Helms.
18 You and your counsel talked a little bit
19 about, on cross-examination, the categories
20 identified in Top Deposition Exhibit 16.
21 -~ Do you know one way or the other whether
22 your counsel objected to those categories prior to
23 objecting in person today?
24 A You mean objected to you all?
25 Q Right.
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