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IN THE UNITED STATES PA TENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

TOP TOBACCO, L.P.,    ) Opposition Nos. 91157248 
       )    91157250 
  Opposer-Petitioner,   ) 
       ) 
 v.      ) Cancellation No.   92043186 
       ) 
NORTH ATLANTIC OPERATING CO., INC. ) Consolidated as Proceeding  
       ) No. 91157248 
  Applicant-Respondent.  ) 
 

 
REPLY BRIEF IN SUPPORT OF OPPOSER’S MOTION FOR ENTRY OF THE 

SANCTION OF DEFAULT AND DEFAULT JUDGMENT  

NAOC’s Response in Opposition to Top Tobacco’s Motion for Sanctions (“Response”) 

lacks any credible argument as to why default should not be entered. Instead, the Response 

tellingly relies almost exclusively upon factual distortions and irrelevant complaints about Top 

Tobacco’s conduct.  Indeed, throughout this proceeding NAOC has engaged in a pattern of 

vexatious conduct designed to frustrate Top Tobacco’s prosecution of its case.  Its conduct has 

resulted in two Orders compelling production and an Order sanctioning NAOC.  For the reasons 

set forth more fully below, NAOC’s most recent tactics to thwart discovery on top of its pattern 

of discovery abuses warrants the sanction of default judgment. 

I.  NAOC’S FAILURE TO PRODUCE A KNOWLEDGEABLE 30(b)(6) WITNESS IS 
INDICATIVE OF NAOC’S UNREQU ITED PATTERN OF CONDUCT AND  
WARRANTS FURTHER SANCTIONS  

 NAOC’s 30(b)(6) witness, Mr. Thomas Helms, III, was woefully unknowledgeable of 

and unable to answer basic questions about at least 10 of the 15 categories listed in the Notice. 

NAOC failed to undertake the basic preparation necessary for Mr. Helms to testify on the 

designated topics.  In fact, Mr. Helms admitted that his only preparation consisted of reviewing 

the Notice of Deposition, a conversation with counsel that lasted less than two hours, and 
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“Googl[ing] a picture of [Top Tobacco’s] Classic Canadian [product] to see what it looked like.  

That’s it.”  (See Select Pages of the Helms Deposition Transcript (“Helms Dep.”) at p. 15, lns. 

24-25, Exhibit A.)  He did not review any documents other than the Notice of Deposition or 

speak to anyone else at NAOC or its affiliates or anyone else outside of NAOC.  (Helms Dep. p. 

17, lns. 4-5; p. 19, lns. 14-25, Exhibit A.)  

A. Mr. Helms’ Employment History Is Irrelevant  

Despite his lack of preparation and utter failure to testify on the designated topics, NAOC 

argues that Mr. Helms “was a proper 30(b)(6) designee” because he was a “top level corporate 

executive” and because he has worked at NAOC for 10 years in various functions.  (Response at 

p. 7)  First, to call Mr. Helms a “top level executive” strains credulity.  Mr. Helms is a “director 

of trade marketing” who reports to a Vice President.  Terming him a junior executive would be a 

stretch and to call him a “top level executive” is incredible.  But, more problematic than Mr. 

Helms’s relatively junior status within Applicant’s organization is the fact that he was simply 

unprepared to answer questions on the designated topics.  A party tendering a Rule 30(b)(6) 

witness “has an affirmative duty to produce a representative who can answer questions that are 

both within the scope of the matters described in the notice and are ‘known or reasonably 

available’ to the corporation.”  King v. Pratt & Whitney, 161 F.R.D. 475, 476 (S.D.Fla. 1995).  

Moreover, the corporation must adequately prepare witnesses to address the matters identified in 

the notice.  Starlight International, Inc.  v. Herlihy, 186 F.R.D. 626, 639 (D. Kansas 1999)(“If 

the designated persons “do not possess the personal knowledge of the matters set out in the 

deposition notice, the entity is obligated to prepare the designees so that they may give 

knowledgeable and binding answers for the organization”).  NAOC willfully failed to meet this 

obligation by designating an unknowledgeable witness and then by failing to prepare him. 
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B. Mr. Dobbins’ Testimony Did Not Cure These Deficiencies  

 Apparently conceding that Mr. Helms was unknowledgeable of the categories for which 

he was designated, NAOC attempts to excuse his failures by claiming that the testimony of a 

prior deponent, Mr. James Dobbins, made up for the Mr. Helms’ shortcomings.  This is simply 

untrue.  First, Mr. Dobbins did not provide answers to the same basic questions that Mr. Helms 

was unable to answer.  In fact, Mr. Dobbins repeatedly claimed to lack knowledge on many of 

the same questions that Mr. Helms was unable to answer.  For example, Mr. Dobbins was unable 

to testify as to the selection and clearance of the subject marks because that occurred before his 

employment with NAOC.  (Ex. B, select pages from the deposition of James Dobbins “Dobbins 

Dep.” p. 150, lines 7-19, p. 108, lines 4-13).  Similarly, he was generally unknowledgeable about 

the development of NAOC’s products bearing the subject marks, including when such products 

were first sold, whether a particular competitive product was targeted by NAOC during the 

development of its products, and whether NAOC was aware of Top Tobacco’s CLASSIC 

CANADIAN Mark prior to its selection of the subject marks.   (Ex. B, Dobbins Dep. p. 262, lns. 

15-21; p. 264, lns. 7-20; and, p. 287, lns. 6-9).   Second, Mr. Dobbins was testifying based on his 

own knowledge, and, therefore, could not answer questions based on the collective knowledge of 

NAOC, and Top Tobacco’s counsel did not ask him questions that were clearly outside of his 

area of knowledge.  Third, because Mr. Dobbins was deposed prior to Mr. Helms, Top Tobacco 

could not go back in time to ask Mr. Dobbins about the numerous topics on which Mr. Helms 

faltered.   

C. Top Tobacco’s Notice of the 30(b)(6) Deposition Was Timely Served And 
Proper In Scope 

 Outrageously, NAOC also attacks Top Tobacco’s 30(b)(6) Notice stating that it was 

received “just two days prior to the deposition of Mr. Helms,” that it was overly broad, and, 
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“since counsel for NAOC only received Mr. Helms’ [Notice of] deposition on the Saturday prior 

to the deposition, counsel for NAOC objected to the notice on the record during the deposition.”  

(Response at p. 8)  This is simply untrue and this level of distortion should not be countenanced 

by the Board.  Top Tobacco first served its 30(b)(6) Notice on July 20, 2005—over three years 

prior to the deposition of Mr. Helms.  (Ex. C, July 20, 2005 Notice of Deposition)  Then, on 

December 17, 2008—more than a month prior to the deposition of Mr. Helms—Top Tobacco 

served an amended 30(b)(6) Notice which was identical to the Notice served in 2005, except for 

the addition of one category.  (Ex. D, December 17, 2008 Notice of Deposition)  On January 31, 

2009, Top Tobacco served another Amended Notice that was identical to the December 17, 2008 

Notice, with the exception that the date of the deposition had been changed to reflect the date 

that had been agreed to by the parties.   (Ex. E, January 31, 2008 Notice of Deposition)  Thus, 

NAOC did not receive the Notice “two days” before the deposition of Mr. Helms as it asserted in 

its Response.  In fact, it had over three years to review 14 of the 15 categories in the Amended 

Notice and over a month to review the one additional topic.  NAOC cannot seriously believe that 

its characterization of events is anything but a blatant misrepresentation. 

 Despite the falsity of NAOC’s statements regarding its receipt of the Notice, NAOC does 

concede that it failed to object to 30(b)(6) Deposition Notice prior to the deposition.  It is well 

established that an objection to a notice of a discovery deposition that is not promptly served in 

writing on the party giving the notice is waived.  TBMP §40.08(a); Fed. R. Civ. P. 32(d)(1).  

Thus, NAOC has waived any objections that it had to the breadth of the 30(b)(6) categories by 

failing to make timely objections and serve them in writing.   

 However, even if NAOC had timely objected, its objections would have been 

unwarranted because the topics and questions that Mr. Helms was unable to answer were central 
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to the material issues of this proceeding and well within the scope of discoverable subject matter.  

For example, Mr. Helms was unable to answer basic questions as to NAOC’s corporate structure 

(Helms Dep., p. 52 lns. 5-20, Exhibit A), the existence of any licenses for the subject marks 

(Helms Dep., p. 52 lns. 5-20, Exhibit A), an approximate sales volume for products bearing the 

subject marks (Helms Dep., p. 147, ln 19 – p. 148, ln. 9, Exhibit A), whether Top Tobacco’s 

CLASSIC CANADIAN Mark had been discussed prior to NAOC’s selection of the subject 

marks (Helms Dep.,  p. 193, lns. 18-21, Exhibit A), and when NAOC first became aware of Top 

Tobacco’s CLASSIC CANADIAN Mark (Ex. A, Helms Dep., p. 207, ln. 20 – p. 209, ln. 11). 

These questions are merely exemplary of Mr. Helm’s lack of knowledge on basic topics that are 

at the heart of this matter.   

D. The Egregious Nature of Mr. Helms’ Inability to Provide Testimony 
Warrants Sanctions 

 In all, Mr. Helms was wholly unknowledgeable about at least 10 of the 15 categories 

noticed, categories Nos. 1, 3, 4, 5, 7-10, and 12-14, and his failure to provide meaningful 

answers amounts to a failure to appear with respect to those categories.  Starlight International, 

186 F.R.D. at 639; quoting United States v. Taylor, 166 F.R.D. 356, 363 (M.D.N.C. 

1996)(“Producing an unprepared witness is tantamount to a failure to appear at a deposition.”)  

As a result of NAOC’s failure to provide a knowledgeable witness on these categories Top 

Tobacco has been prejudiced because it was unable to elicit any meaningful witness testimony 

regarding these categories. 

 NAOC attempts to excuse Mr. Helms’ unpreparedness and lack of knowledge by 

characterizing the questions that Mr. Helms was unable to answer as seeking “specific detailed 

data that he could not reasonably be expected to provide from memory.”  (Response at p. 10) 

That characterization is absurd.  Top Tobacco’s questions pertaining to the existence of any 
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licenses for the subject marks (Helms Dep., p. 52 lns. 5-20, Exhibit A), an approximate sales 

volume for products bearing the subject marks (Helms Dep., p. 147, ln. 19 – p. 148, ln. 9, Exhibit 

A), whether Top Tobacco’s CLASSIC AMERICAN BLEND Mark had been discussed prior to 

NAOC’s selection of the subject marks (Helms Dep.,  p. 193, lns. 18-21, Exhibit A), and when 

NAOC first became aware of Top Tobacco’s CLASSIC AMERICAN BLEND Mark, do not 

require specific detailed data but instead only require general knowledge.  These questions are of 

an entirely different character than the type of minutia at issue in the cases cited by Applicant, 

which involved questions requiring a deponent to recall 63 loan numbers in Fago v. M&T 

Mortgage Corp., 235 F.R.D. 11 (D.D.C. 2006), and questions requiring a deponent to perform 

calculations on detailed data without referring to a database in which the data was contained in 

Google, Inc. v. Am. Blind & Wallpaper Factory, Inc., 2006 U.S.Dist. LEXIS 58970 (N.D.Cal. 

Aug. 10, 2006).    

 NAOC tellingly does not provide a single example of a question asked by Top Tobacco 

that requires “specific detailed data.”  The only question that NAOC identifies as being 

purportedly drawn to “specific detailed data” is a question posed to Mr. Helms regarding the 

corporate structure of NAOC and its related companies.  But even this example—hand-picked by 

NAOC—does not require “specific detailed data.”  Instead, Top Tobacco’s counsel was merely 

asking Mr. Helms to explain the relationship of highly-related companies, each of which is 

involved in some aspect (such as research, marketing, distribution, etc.) of the lifecycle of the 

products bearing the subject marks.  Certainly, the nature and relationship of the entities that 

manufacture, advertise and distribute the products bearing the subject marks is a matter on which 

Mr. Helms should have been able to testify, especially considering that it was explicitly listed in 
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the Notice of Deposition.  Moreover, one would expect a so-called “top level corporate 

executive” to be able to describe the company’s general operating structure. 

 NAOC’s failure to provide a knowledgeable witness is egregious due both to the scope of 

his lack of knowledge (at least 10 of 15 deposition topics) and the fact that he was unable to 

provide testimony on basic matters that are highly relevant to this proceeding.  NAOC cites 

Zappia Middle East Construction Co. v. Abu Dhabi, 195 U.S. Dist. LEXIS 17187 (S.D.N.Y. 

Nov. 17, 1995) for the proposition that “in order for the Court to impose sanctions, the 

inadequacies in a deponent’s testimony must be egregious and not merely lacking in desired 

specificity in discrete areas.”  The Zappia Court denied sanctions because the designated 

deponents “render[ed] testimony concerning the subject areas of their designations.” Id. at *27.  

In Zappia, the Court contrasted the situation in that case with the facts in Turner v. Hudson 

Transit Lines, Inc., 142 F.R.D. 68, 78 (S.D.N.Y. 1991), in which the court granted sanctions 

because the deponent lacked knowledge about two out of four designated areas and provided 

misleading testimony about a third.  The facts here are much more comparable to those in Turner 

in that Mr. Helms failed to provide basic testimony concerning at least 10 of 15 material topics.  

Accordingly, sanctions are warranted.  

II.  NAOC’S WITHHOLDING OF RESPONSI VE DOCUMENTS ALSO WARRANTS 
SANCTIONS 

 NAOC’s withholding and ultimate production of documents just prior to the depositions 

of Mr. Dobbins and NAOC also merits sanctions.  NAOC offered to produce the withheld 

documents for delivery to Top Tobacco’s counsel’s hotel the day before depositions were to 

commence.  The documents consisted of (i) over 250 pages of print-outs from the TARR website 

of third-party trademark registrations and applications for products that fall outside of the roll-

your-own tobacco market; (ii) samples of third-party products and packaging, and print-outs of 
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third-party websites for products outside of the roll-your-own tobacco market; (iii) point-of-sale 

displays for NAOC’s products; and (iv) a document purporting to identify NAOC’s document 

retention policy.  NAOC has admitted that some of these documents had been sitting in its 

counsel’s offices for some time.  In its August 13, 2007 Order granting in part Top Tobacco’s 

Motion to Compel, the Board advised that “if proper discoverable matter is withheld from the 

requesting party, then the responding party will be precluded from relying on such information 

and from adducing testimony with regard thereto during its testimony period. See Shoe Factory 

Supplies Co. v. Thermal Engineering Company, 207 U.S.P.Q. 517 (T.T.A.B. 1980).” Thus, 

NAOC withheld these documents despite a prior explicit warning from the Board that such 

conduct would be sanctioned. 

A. NAOC’s Document Production Occurred After Discovery Closed 

 Discovery was scheduled to close on January 10, 2009, and the parties agreed to seek an 

extension solely to complete the Depositions that had been noticed by Top Tobacco prior to the 

close of discovery.  Indeed, Top Tobacco’s counsel sent a letter to NAOC’s counsel 

memorializing the agreement, stating “the agreed upon extension is therefore for the parties to 

conclude the noticed depositions (and any follow up items of discovery that may result 

therefrom),” which was confirmed by NAOC’s counsel.  (Ex. F, December 30, 2008 letter to H. 

Jensen and Ex. G, December 30, 2008 e-mail to A. McShane).  Thus, discovery was closed with 

respect to any matters other than the depositions, including NAOC’s attempted document 

production.   

 In its Response, NAOC disingenuously states that Top Tobacco “has misrepresented the 

date that discovery was set to close” because “there was no agreement limiting the exchange of 

documents to the deadline of January 10, 2009” and “[h]ad Top truly sought to preclude the 

exchange of documents after January 10, 2009, it should have discussed that matter with counsel 



 

 - 9 -  

for NAOC and expressly set forth such a restriction in its letter confirming the agreement 

extending discovery.”  (Response at pp. 2-3).  Any “misrepresentation” is NAOC’s, not Top 

Tobacco’s.  Top Tobacco’s counsel did make it clear that the extension of discovery would be 

limited to concluding its depositions of NAOC’s witnesses by its letter stating that “the agreed 

upon extension is therefore for the parties to conclude the noticed depositions (and any follow up 

items of discovery that may result therefrom).”  (See Exhibits F and G)  In fact, Top Tobacco 

only agreed to extend discovery in order to accommodate the schedules of NAOC’s employees 

and counsel, who purportedly were unavailable for the depositions prior to the scheduled close of 

discovery.  Both the letter memorializing the parties’ agreement and the facts giving rise to the 

agreement prove that discovery was extended solely to permit Top Tobacco to take the 

depositions, and NAOC’s attempts to recharacterize that agreement are wholly-unsupported. 

B. NAOC Offered To Produce The Documents to Top Tobacco’s Counsel For 
Delivery Only One Day Before The Depositions 

 NAOC’s characterization of the timing and content of its document production in its 

Response is also disingenuous.  NAOC’s counsel first informed Top Tobacco that it had 

documents to produce on Friday, January 30, 2009. NAOC’s counsel offered to send the 

documents for “Monday delivery” to the office of Top Tobacco’s counsel in Chicago—which 

would not have even arrived prior to Top Tobacco’s counsel’s Monday flight to New York for 

the depositions—or to give the documents to Top Tobacco’s counsel when he arrived at the 

depositions.  (Ex. H, January 30, 2009 e-mail to L. Eulgen)  Thus, NAOC did not offer its 

“document production to Top as early as Friday, January 30, 2009” as asserted in its Response.  

The earliest that Top Tobacco’s counsel could have received the documents was the evening of 

Monday, February 3, 2009, which was the evening before the deposition of Mr. Dobbins, and 

which left no time to fairly review the documents prior to the deposition.   
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 NAOC’s counsel also asserts that she offered to “delay the deposition several hours or 

even a day to allow counsel for Top adequate time to review” the documents.  This is simply 

untrue.  While NAOC attempted to tender the documents to Top Tobacco’s counsel at the start of 

the depositions, no such offer to delay the depositions a day or more was made, and the 

deposition transcript cited by NAOC in support of this proposition reflects no such offer.  

Furthermore, even had NAOC’s counsel offered to delay the deposition several hours or a day, 

such a delay would not have cured the late production because Top Tobacco’s counsel still 

would have been robbed of the opportunity to take depositions of any of the third parties 

identified in the production or to investigate any of those third parties.   

 Top Tobacco’s intentional withholding of documents and offer to produce them the day 

before depositions cannot be considered timely.  If such behavior is tolerated, it will become 

normal procedure to dump documents on opposing counsel just prior to depositions or after 

discovery has closed, as NAOC did here.  

C. NAOC Lacks Any Excuse For Withholding The Documents 

 Regarding the TARR print-outs produced by NAOC, NAOC attempts to excuse its 

untimely production with a variety of scattershot arguments that range from untrue to irrelevant 

including: (i) a false claim that the Top Tobacco was already aware of the parties identified in 

the document, (ii) a claim that the documents were work product, and (iii) an argument that Top 

Tobacco’s timely document production somehow excuses NAOC’s untimely production of 

documents.  We address each of these in turn. 

 NAOC’s claim that Top Tobacco was already aware of the third parties identified in the 

TARR print-outs is not true.  While some of those parties that may have been identified in a 

trademark search report conducted in 1992 that Top Tobacco produced, many if not most of the 

third party registrations identified in NAOC’s TARR printouts are for marks that were applied 
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for after 1992, and therefore they are not identified in Top Tobacco’s search report.  NAOC’s 

claim that the documents were “merely reprints of the previously produced registrations and 

applications” is also untrue.  Top Tobacco is not aware of any previously produced registrations 

and applications that it has received from NAOC and, notably, NAOC’s Response brief fails to 

identify any such previously produced documents by Bates number. 

 NAOC’s claim that the TTAR print-outs were “work product,” and that NAOC therefore 

had no obligation to produce them, is also wholly unfounded.  First, it is well established that “a 

party’s awareness of third-party use and/or registration of the same or similar marks for the same 

or closely related goods or services as an involved mark, is discoverable to the extent that the 

responding party has actual knowledge thereof and that the information appears to be reasonably 

calculated to lead to the discovery of admissible evidence.”  TBMP §414(9).  Here, Top Tobacco 

had explicitly requested such documents in Request No. 25 of its First Set of Requests for the 

Production of Documents and Things, which requested “all documents that relate to use by any 

third-party of any mark comprised of the terms ‘CLASSIC’ ‘AMERICAN’ or ‘BLEND’” and, 

therefore, such documents could not have been withheld as privileged.  Second, even if those 

documents were privileged, NAOC could not have withheld the documents from production as 

privileged because, in response to the Board’s Order compelling NAOC to produce a privilege 

log, NAOC stated unequivocally to Top Tobacco and the Board that it had no privileged 

documents.  (Ex. I, Reply in Opposition to Renewed Motion for Entry of the Sanction of Default 

and Default Judgment, p. 3). 

 NAOC’s complaints about Top Tobacco’s document production are irrelevant to the 

issues presented by the present Motion.  The fact that NAOC included such complaints only 

highlights the absence of a legitimate excuse for its own discovery failures.  Nevertheless, to the 
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extent that NAOC’s complaints merit any response, it is worth noting and undisputable that Top 

Tobacco completed its document production during the discovery period, that it did not withhold 

any documents and that throughout this proceeding it has complied with its discovery 

obligations.  Unlike NAOC, Top Tobacco has not been ordered by the Board to produce 

documents or sanctioned by the Board for prior discovery abuses.   

 Regarding the samples of packaging and point-of-sale displays withheld by NAOC, 

NAOC argues that “Top Tobacco was ostensibly previously aware” of them because they are 

“publicly available.”  This statement is ridiculous and in no way excuses NAOC’s withholding 

of these materials.  Making its withholding of these documents even more egregious, NAOC 

admits that “the packaging, point of sale materials and other documents” were in its counsel’s 

offices for some time and fails to provide any explanation as to why these documents were not 

produced earlier. 

D. NAOC’s Withholding Of The Documents Is Highly Prejudicial 

 The content of the documents makes NAOC’s withholding of them highly prejudicial to 

Top Tobacco.  Despite the Response’s misrepresentation of the content of the documents that 

NAOC produced, the production consisted in principal of (i) over 250 pages of print-outs from 

the TARR website of third-party trademark registrations and applications for products that fall 

outside of the roll-your-own tobacco market; (ii) samples of third-party products and packaging 

and print-outs of third-party websites for products outside of the roll-your-own tobacco market; 

(iii) point-of-sale displays for NAOC’s products; and (iv) a document purportedly showing 

NAOC’s document retention policy.  Many of these documents, such as the TARR print-outs, 

samples of third-party products and packaging, and print-outs of third party websites are 

presumably documents that NAOC intends to use to attack the strength of Top Tobacco’s 

registered mark, and NAOC’s production of these documents after discovery has closed has 
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completely and indisputably prejudiced Top Tobacco’s ability to take discovery on these 

materials.  

 The egregious nature of NAOC’s conduct is compounded by the fact that the Board has 

already sanctioned NAOC once in this proceeding for discovery abuses.  See November 24, 2008 

Order.  Moreover, it is apparent from NAOC’s counsel’s January 30, 2009 email, which 

describes a portion of the production as “some point of purchase I found in a box which I don’t 

know if [a former attorney at NAOC’s counsel’s firm] produced to you,” that NAOC’s counsel 

had in its possession many of the documents long prior to its production thereof.  Top Tobacco 

respectfully submits that such conduct should neither be encouraged nor tolerated. 

III.  DEFAULT IS NECESSARY TO CURB NAOC’S VEXATIOUS CONDUCT  

 In view of the ongoing, repeated discovery abuses and violations of the Board’s Order, it 

is clear that no sanction short of the entry of judgment will be effective to curb NAOC’s abuse.  

NAOC cites MWH Ltd. V. Simex, Aussenhandelsgesellschaft Savelsberg KG, 59 U.S.P.Q.2d 

1477 (T.T.A.B. 2000) for the proposition that sanctions are appropriate where a party has 

engaged in a vexatious pattern of disregarding orders of the Board.  We agree with this principle 

and find MWH to be instructive here.  In MWH, the Board issued default judgment against a 

party who failed to serve discovery responses despite two orders from the Board compelling the 

party to do so and who had sought multiple extensions, thereby delaying the proceeding.  The 

party then belatedly served discovery responses and supplemental responses that were lacking in 

content and internally inconsistent.  The Board reasoned that the party’s “willful disregard of the 

Board’s orders,” and evasive responses “demonstrated that the party’s intent to continue to delay 

[the] proceeding by setting up obstacles to [the other party’s] receipt of clearly relevant 

information” and granted judgment against the offending party.  Id. at 1478-79.   



 

 - 14 -  

 Similarly here, NAOC has failed to comply with two orders compelling production of its 

discovery responses, and NAOC has been sanctioned once already for withholding documents.  

Most recently, NAOC withheld documents until just prior to final depositions and intentionally 

produced a 30(b)(6) witness who was wholly unknowledgeable as to the majority of the 

categories.  Thus, it is apparent that NAOC will continue its vexatious conduct designed to 

frustrate Top Tobacco’s prosecution of its case.  While Top Tobacco does not relish protracted 

discovery-related motion practice, it is exasperated and simply was left with no choice.  If 

conduct such as NAOC’s is tolerated without consequence, such blatant disregard for the rules of 

discovery will become the norm in TTAB proceedings. 

WHEREFORE, Top Tobacco respectfully requests that the Board enter an Order 

pursuant to TBMP § 527, Fed. R. Civ. P. 37(b) and (d) and 37 CFR § 2.120(g) (i) entering 

default and default judgment against Applicant; (ii) sustaining these consolidated Opposition 

proceedings with prejudice; (iii) refusing registration of NAOC’s Applications for the marks at 

issue in these consolidated proceedings with prejudice; and (iv) cancelling NAOC’s Registration 

No. 2,780,643 with prejudice and granting such other relief as the Board deems appropriate.  

Respectfully submitted, 
 
 

Date:  March 23, 2009 /Lawrence E. James, Jr./    
One of the Attorneys for Top Tobacco, 
Antony J. McShane 
Lee J. Eulgen 
Lawrence E. James, Jr. 
Neal, Gerber & Eisenberg LLP 
2 N. LaSalle Street, Suite 2300 
Chicago, Illinois  60602-3801 
312.269.8000 
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I, Lawrence E. James, Jr., an attorney, state that I served a copy of the foregoing Reply 

Brief in Support of Opposer’s Motion for Entry of the Sanction of Default and Default Judgment 
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Arlana S. Cohen, Esq. 
Cowan, Leibowitz & Latman, PC 
133 Avenue of the Americas 
New York, New York 10036 

via Federal Express, on this 23rd day of March, 2009.  
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