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By the Board:

This case now conmes up on applicant’s notion for
summary judgnent, filed Novenber 18, 2004, by which,
al t hough not entirely clear, applicant appears to seek
j udgnment on both grounds for opposition--(i) non-use of the
subject mark in conmmerce and (ii) priority and |likelihood of
confusion. Opposer filed a brief in response but opposer
had also tinely filed a notion for Fed. R CGv. P. 56(f)

di scovery. The notions are fully briefed.

Summary judgnent is appropriate when there is no
genui ne issue of material fact and the noving party is
entitled to judgnent as a matter of law. See Fed. R Cv. P.
56(c). Al reasonable inferences nust be drawn in favor of

t he nonnoving party. The burden is on the noving party to
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establish its right to sunmary judgnent. See TBMP Secti on
528.01 (2d Ed. Rev. 2004).

Upon careful consideration of the argunents and
evi dence presented, we find that applicant has not net the
burden to obtain sunmmary judgnent. Specifically, at a
mnimum there is a genuine issue of material fact as to
applicant’s prior and continuous use of its mark on its
goods.?!

In view thereof, applicant's notion for sunmary
judgnent is denied.?

In light of our denial of applicant's notion for
summary judgnent, opposer's notion for discovery under Fed.
R Cv. P. 56(f) is denied.

Proceedings are resuned. Trial dates are reset as

foll ows:

! The fact that we have identified only one genuine issue of
material fact as a sufficient basis for denying applicant’s
notion for summary judgnent should not be construed as a finding
that this is necessarily the only issue that remains for trial.
2 The parties are reminded that any evidence subnmitted with a
notion for summary judgnent is only considered of record for

pur poses of that notion, unless it is properly introduced in

evi dence during the appropriate testinony period. See TBWP
Section 528.05(a) (2d. Ed. Rev. 2004).



Opposition No. 91156975

DISCOVERY PERIOD TO CLOSE: CLOSED
30-day testimony period for party in position of plaintiff June 10, 2005
to close:
30-day testimony period for party in position of defendant August 9, 2005
to close:

15-day rebuttal testimony period for party in position of September 23, 2005

plaintiff to close:

In each instance, a copy of the transcript of testinony
together with copies of docunentary exhibits, must be served
on the adverse party within thirty days after conpletion of
the taking of testinony. Trademark Rule 2.125.

Briefs shall be filed in accordance with Trademark Rul e
2.128(a) and (b). An oral hearing will be set only upon

request filed as provided by Trademark Rule 2.1 29.



