
 

Mailed: March 22, 2004

Opposition No. 91156796

Bachman's Inc.

v.

Wilkinson, William T.

Cheryl Goodman, Interlocutory Attorney:

This case now comes up on opposer’s motion to compel,

filed January 12, 2004 and opposer’s motion for sanctions

and alternative motion for summary judgment, filed March 12,

2004.

The Board turns first to the motion to compel.

Inasmuch as applicant has not filed a response thereto,

opposer’s motion to compel is granted as conceded. See

Trademark Rule 2.127(a). Moreover, applicant, by failing to

timely respond to the discovery requests, has forfeited its

right to object to the requests on their merits. See

Envirotech Corp. v. Compagnie Des Lampes, 219 USPQ 448 (TTAB

1979).

In view thereof, applicant is allowed until thirty days

from the mailing date of this order to respond to opposer’s

outstanding discovery requests as put, that is, without

objection.
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The Board now turns to opposer’s motion for sanctions

and alternative motion for summary judgment.

On March 1, 2004, the Board suspended proceedings

pending the disposition of opposer’s motion to compel. The

suspension order stated that the only papers filed by the

parties should be those “germane to the motion to compel.”

Inasmuch as the motion for sanctions and alternative motion

for summary judgment were not germane to the motion to

compel, opposer’s motion for sanctions and alternative

motion for summary judgment will be given no consideration.

Cf. Corporate Document Services Inc. v. I.C.E.D. Management

Inc., 48 USPQ2d 1477 n.3 (TTAB 1998) (opposer’s motion for

sanctions was not germane to the motion for summary judgment

and was given no consideration).1

Proceedings are resumed. Applicant is allowed until

THIRTY DAYS from the mailing date of this order to serve

responses to opposer’s outstanding discover requests.

Trial dates are reset as follows:

1 The Board notes, in any event, that a motion for sanctions
based on applicant’s failure to respond to discovery would have
been premature, inasmuch as no Board order on discovery had
issued at the time opposer filed the motion. TBMP Section 527
(2d. Ed. June 2003).
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D IS C O V E R Y  P E R IO D  T O  C L O S E : C L O S E D

J u ly  1 2 , 2 0 0 4

S e p tem b e r  1 0 , 2 0 0 4

O cto b e r  2 5 , 2 0 0 4

3 0 -d a y te s t im o n y p e rio d  fo r  p a rty  in  p o s itio n  o f p la in tiff  
to  c lo se :

3 0 -d a y te s t im o n y p e rio d  fo r  p a rty  in  p o s itio n  o f d e fe n d a n t 
to  c lo se :

1 5 -d a y re b u tta l te s tim o n y p e rio d  fo r  p a rty  in  p o s itio n  o f 
p la in tif f  to  c lo se :

In each instance, a copy of the transcript of testimony

together with copies of documentary exhibits, must be served

on the adverse party within thirty days after completion of

the taking of testimony. Trademark Rule 2.l25.

Briefs shall be filed in accordance with Trademark Rule

2.128(a) and (b). An oral hearing will be set only upon

request filed as provided by Trademark Rule 2.l29.


