IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Application
10 OO

Serial No.: 78-094,347

Published:  January 28, 2003 09-05-2003

Mark: CERVEZA CANTINA SPECIAL LAGER U.S. Patent & TMOfc/TM Mail Rept Dt. #22

Int’l Class: 32

CERVECERIA MODELO, S.A.DE C.V,,
a Mexican Corporation,

Opposer,
. Opposition No.: 91156756

LA CONSTANCIA, S.A., an
El Salvadorian Corporation,

Applicant.

RESPONSE TO OPPOSITION TO
MOTION TO DISMISS OPPOSITION

LA CONSTANCIA S.A.’s (“Applicant”) hereby responds to CERVECERIA MODELO,
S.A. de C.V.’s (“Opposer”) Opposition to Motion to Dismiss Opposition (“Opposer’s
Opposition”).

I. INTRODUCTION

Applicant moved to dismiss the above-captioned Opposition on the ground that it was not
timely filed. Opposer responded to Applicant’s motion, asserting that the filing was timely
because (i) a filing in the Patent and Trademark Office is timely filed if the correspondence is
mailed or transmitted prior to the expiration of the time period or (ii) it was in fact received by

the Patent and Trademark Office on April 28, 2003 as evidenced by a trademark receipt card.
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II. DISCUSSION

Opposer’s motion to dismiss is untimely because (i) Opposer misinterprets 37 CFR § 1.8
to relate to the certified mailing date rather than the date of receipt and (ii) the date on the Notice
of Opposition correctly reflects the filing date of May 1, 2003.

A. Section 1.8 Does Not Apply to Trademark Application Related Filings

37 CFR § 1.8(a) provides, in pertinent part, that:

Except in the cases enumerated in paragraph (a)(2) of this section, correspondence

required to be filed in the Patent and Trademark Office within a set period of time

will be considered as being timely filed if the procedure described in this section

is followed. The actual date of receipt will be used for all other purposes.
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(2) The procedure described in paragraph (a)(1) of this section does not apply to,
and no benefit will be given to a Certificate of Mailing or Transmission on the

following:
%k 3k %k

(i1) Relative to Trademark Registrations and Trademark Applications.

This Opposition is relative to a Trademark Application as identified in 37 CFR § 1.8(a)(2)(ii).
Therefore, the filing of a Notice of Opposition in this case is an exception to provision of 37
CFR § 1.3(a) and the applicable filing rule contained therein is “The actual date of receipt will be
used for all other purposes.”
B. U.S. PTO Receipt is Best Evidence of Actual Filing

The Notice of Opposition has a filing date of May 1, 2003. While Opposer has proffered
a filing receipt that alleges to confirm an April 28, 2003 filing date, the Opposer does not attempt
to explain the difference in the date stamps. Short of a valid explanation from the U.S. PTO, the
Board should consider the filing date on the Notice of Opposition to be the best evidence of the

filing date.



HI. CONCLUSION
For the foregoing reasons, Applicant respectfully reasserts that the Board reject the

Opposer’s Notice of Opposition as untimely.

Dated: September 4, 2003

Respectfully submitted,
La Constancia, S.A.
Applicant

Curtis A. Wolfe -

Steel Hector & Davis LLP

200 South Biscayne Blvd., Suite 4000
Miami, FL 33131

Tel. (305) 577-7029

Attorney for Applicant

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing RESPONSE TO OPPOSITION TO
MOTION TO DISMISS OPPOSITION was mailed first-class mail, postage prepaid, to Michael
A. DiNardo, Yanny & Smith, 1925 Century Park East, Suite 1260, Los Angeles, California

90067, attorneys for Opposer, this j day of September, 2003.

Curtis A. Wolfe
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TRANSMITTAL LETTER
Box TTAB No Fee
Assistant Commissioner of Trademarks 57
2900 Crystal Drive

Arlington, VA 22202-3513
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Dear Sir or Madam:

Lot
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Enclosed please find (1) an original and two copies of La Constancia’s Response to "
Opposition to Motion to Dismiss Opposition and (2) an Acknowledgment Post Card. o

(DRE S,

Curtis A. Wolfe ! Dated: September 4, 2003
Steel Hector & Davis LLP

200 South Biscayne Blvd., Suite 4000

Miami, FL 33131

Tel. (305) 577-7029
Attorney for Applicant

Certificate of Service

I hereby certify that this correspondence is being deposited in duplicate with Federal Express (No. 8151
6357 5703) in an envelope addressed to: Box TTAB No Fee, Assistant Commission for Trademarks, 2900 Crystal

Drive Arlington, VA 22202-3513, on this di?; 4th day of September 2003.
September 4. 2003

Name: Curtis A. Wolfe' Date
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