IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No.: 76434146

Filed On: July 25, 2002

For the Mark: CORNER STORE
Published in the Official Gazette (Trademarks) on: May 4, 2003

Diamond Shamrock Refining and
Marketing Company,

Opposer, Opposition No. 91 156571

Dalziel, Brian T.,

Applicant. 05-25-2004
pp us. patent & TMOfcIT™ Mail Rept DL #22
Box TTAB NO FEE EXPRESS MAIL RECEIPT
Commissioner of Trademarks NO. EL 976597035 US
2900 Crystal Drive

Arlington, Virginia 22202-3514

APPLICANT'S MOTION TO DISMISS FOR FAILURE TO
PROSECUTE AND BRIEF IN SUPPORT THEREOF

Applicant/Defendant Brian T. Dalziel hereby moves for an involuntary dismissal of the
above captioned proceedings pursuant to 37 CFR §2.132 due to Opposer/Plaintiff's failure to
take testimony or offer any evidence in support of its opposition. The applicable federal
regulation provides in part:

If the time for taking testimony by any party in the position of plaintiff has

expired and that party has not taken testimony or offered any other evidence, any

party in the position of defendant may, without waiving the right to offer evidence

in the event the motion is denied, move for dismissal on the ground of the failure

of the plaintiff to prosecute.

37 CFR §2.132
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Applicant/Defendant Brian T. Dalziel expressly reserves the right to offer evidence and
requests that its testimony period be reset in the event its motion to dismiss is denied.

Dated: May 25, 2004 : BRIGGS AND MORG/N P.A.

o YUY LA

{hnB L eth (#65341)
2200 ID

ichael M JLafeber (#242871)
Center
80 South Eighth Street
Minneapolis, Minnesota 55402
Telephone: (612) 977-8472
Facsimile: (612) 977-8650

ATTORNEYS FOR APPLICANT/DEFENDANT
BRIAN T. DALZIEL
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AFFIDAVIT OF SERVICE BY OVERNIGHT EXPRESS MAIL

STATE OF MINNESOTA )
) SS. Opposition No. 91 156571
COUNTY OF HENNEPIN )

Kimberly A. Simon, being first duly swormn on oath, deposes and says that on the 25™ day
of May, 2004 she served the attached APPLICANT'S MOTION TO DISMISS FOR
FAILURE TO PROSECUTE AND BRIEF IN SUPPORT THEREOF upon:

Eliot G. Bowytz

Diamond Shamrock Refining and Marketing Company
One Valero Place

San Antonio, Texas 78212-3186

(which is the last known address of said attorney) by sending a true and correct copy thereof via
Ovemight Express Mail, Receipt No. EL 976597027 US.

il 0 bumon

Kimherly A. Six{l}m

Subscribed and sworn to before me
this 25™ day of May, 2004.

A /1. Coren

Notary Public




CERTIFICATE OF EXPRESS MAIL

I hereby certify that this document, along with the documents referenced above, are being
deposited with the United States Postal Service for delivery by the Express Mail, Receipt No.
EL 976597035 US, in an envelope addressed to Box TTAB NO FEE, Commissioner of
Trademarks, 2900 Crystal Drive, Arlington, Virginia 22202-3514, on May 25, 2004.

Dated: May 25, 2004 VUYN?)U\ Q- 0; W

berly A 1 on
Secretary to Michael M. Lafeber
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No. : 76434146

Filed On : July 25, 2002

For the Mark : CORNER STORE
Published in the Official

Gazette (Trademarks) on : March 4, 2003

Diamond Shamrock Refining and

Marketing Company,
O ) "

v pposet Opposition No. 91 156571
Dalziel, Brian T.,

fopleant ——
Box TTAB NO FEE
Commissioner of Trademarks 05-25-2004
2900 Crystal Drive U.S. Patent & TMOfc/TM Mail Rept Dt. #22

Arlington, Virginia 22202-3514
TRANSMITTAL COVER LETTER

Sir:

Enclosed for filing please find Applicant’s Motion to Dismiss for Failure to Prosecute
and Brief in Support Thereof.

Please be advised that Applicant/Defendant Brian T. Dalziel’s currently listed counsel of
record Kurt Niederluecke is no longer with Briggs and Morgan, P.A. Please direct all future
matters to Briggs and Morgan attorney John B. Lunseth.

By copy of this transmittal cover letter, I am hereby serving a copy of the above Motion
to Dismiss on Eliot G. Bowytz of Diamond Shamrock Refining and Marketing Company.

Dated: May 25, 2004. BRIGGS AND MOW.A.
BY: 7‘ / 7 y

J¢hn B. Igﬁset (Reg. #65341)
ichael 1. Ldfeber (Reg. #242871)
2200 ID'S Center, 80 South Eighth Street
Minneapolis, MN 55402
Phone (612) 977-8400
Fax (612) 977-8650
ATTORNEYS FOR APPLICANT BRIAN T. DALZIEL

cc: Eliot G. Bowytz (w/encl.)
Nancy Aiken, Esq.
Mr. Brian T. Dalzeil
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