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By the Board:

This case cones up on applicant’s notion for judgnent
pursuant to Trademark Rule 2.132(a), filed May 25, 2004.
The notion has been fully briefed.

We turn first to two prelimnary matters.

The Board's institution and trial order set the close
of opposer’s rebuttal testinony period for July 9, 2004,
maki ng opposer’s brief due 60 days thereafter. See
Trademark Rule 2.128(a). On May 11, 2004, the Board issued
an order for opposer to show cause why the Board shoul d not
treat its failure to file a brief as a concession of the
case. Because opposer’s brief was not due, the Board s show

cause order issued in error, and is hereby vacated.
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W al so address the tineliness of applicant’s notion for
judgnent under Trademark Act 2.132(a). Tradenmark Rul e
2.132(c) states:

A notion filed under paragraph (a) or

(b) of this section nust be filed before

t he opening of the testinony period of

the noving party, except that the

Trademark Trial and Appeal Board may in

its discretion grant a notion under

paragraph (a) even if the notion was

filed after the opening of the testinony

period of the noving party.
Applicant’s testinony period opened April 26, 2004, and
applicant’s notion to dismss was filed May 25, 2004.
Accordingly, we will exercise our discretion under the rule to
consider applicant’s notion. See Hewl ett-Packard Co. v.
A ympus Corp., 931 F.2d 1551, 18 USPQd 1710 (Fed. Cr. 1991);
Atl anta Fulton County Zoo Inc. v. De Palma, 45 USPQ2d 1858
(TTAB 1998).

The Board s June 10, 2003 institution and trial order set
di scovery to cl ose Decenber 27, 2003, and opposer’s testinony
period to close March 26, 2004. (Opposer does not dispute that
opposer neither took testinony nor offered any evidence in
support of its notice of opposition. Nbreover, opposer does
not seek to establish excusable neglect for its failure to
of fer evidence, and does not seek to reopen its testinony
peri od.

Rat her, opposer argues that the opposition should be

di sm ssed without entry of judgnment for applicant on the
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grounds that the notice of opposition was based on opposer’s
belief that applicant’s goods bearing the mark woul d be sold
inretail convenience stores; that, following the filing of
applicant’s answer and opposer’s own investigation, opposer
came to believe that use in conveni ence stores was not a
certainty; and that “[t]he costs to conduct further procedures
in the Opposition are not justifiable in |light of the
uncertainty of Applicant’s manner of possible usage.” Qpposer
further contends that its failure to earlier advise the Board
of its decision was inadvertent because opposer “did not fully
understand the time franmes set forth in the Board s scheduling
order” and “thought it had plenty of tinme to wthdraw or file
a brief.” Opposer’s response to applicant’s notion for

j udgnent was acconpani ed by opposer’s notion to voluntarily

di sm ss the opposition.

The Board' s rules establish that after an answer is
filed, an opposition may not be w thdrawn w t hout prejudice
except with the witten consent of applicant. See Tradenark
Rule 2.106(c). Applicant’s answer to the notice of
opposition was filed July 17, 2003. Qpposer’s notion to
voluntarily dismss the opposition, filed June 11, 2004,
does not include applicant’s consent, and opposer does not
argue that any attenpt was nade to obtain applicant’s
consent. In fact, opposer’s response indicates that

opposer’s decision to wthdraw was made shortly after the
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answer was filed, but opposer did not file its w thdrawal
for several nonths — nonths during which applicant was
del ayed in obtaining its registration and presunably
preparing to counter opposer’s evidence in support of the
opposi tion.

In short, applicant’s notion for judgnment is supported
by opposer’s undi sputed failure to submt evidence of any
type during its testinony period, therefore failing to neet
its burden of proof. QOpposer has failed to neet the
requi renents for wthdrawal of the opposition wthout entry
of judgnent. Accordingly, applicant’s notion for judgnent
under Trademark Rule 2.132(a) is granted, and the opposition

is dismssed with prejudice.



