UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

2900 Crystal Drive

Arlington, Virginia 22202-3514

Mai | ed: 4/ 2/ 04
Qpposi tion No. 91156155

Philip Pelusi Phytolink
4.0, Inc.

V.
Joseph Smith
Li nda Skoro, Interlocutory Attorney
This case cones up on (1) Opposer’s notion for default
judgnent, filed Septenber 17, 2003; (2) Opposer’s notion to
extend tinme and reset dates, filed Septenber 17, 2003; and
(3) opposer’s notion to conpel discovery responses, filed

January 14, 2004. The notion to conpel is unopposed.

Motion for Default Judgnent

Qpposer filed its notion for default judgnent as it had
not been served a copy of applicant’s answer. Applicant had
filed its answer, pro se, on July 22, 2003, after having
sent an informal letter to the Board on June 30, 2003,
requesting an extension of tinme to answer, which al so was
not served on opposer. Applicant’s answer to the notice of
opposition was due on June 10, 2003. Applicant continues to

represent hinself.
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On Cctober 10, 2003, applicant filed its response to
opposer’s notion for default. In its response, applicant
states that it filed its answer and responses on July 9,
2003 and opposer is not prejudiced by any delay and has a
meritorious defense. The reasons stated in its untinely
request for an extension of tinme was “to further investigate
t he opposer’s docunents”.

Based on this show ng, the Board concludes that the
oversi ght of the applicant was not the result of any wllful
m sconduct or gross negligence, but sinple ignorance of
Board proceedi ngs.

As it is the policy of the Board to deci de cases on
their nerits and applicant has nmade a satisfactory show ng
of good cause why default judgnent should not be entered,
the notion to for default is hereby denied. Fed. R Cv. P.
55(c).

It should al so be noted that while Patent and Trademark
Ofice Rule 10.14 permts any person to represent itself, it
is generally advisable for a person who is not acquai nted
with the technicalities of the procedural and substantive
| aw i nvol ved in an opposition proceeding to secure the
services of an attorney who is famliar with such matters.
The Patent and Trademark O fice cannot aid in the selection

of an attorney.
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It is recormmended that applicant obtain a copy of the
| atest edition of Title 37 of the Code of Federal Regul ations,
whi ch includes the Trademark Rules of Practice and is
available for a fee fromthe Superintendent of Docunents, U.
S. Governnent Printing O fice, Washington, D.C 20402 and is
al so avail able over the internet at the U S. Patent and

Trademark O fice website at www uspto.gov. Applicant shoul d

al so avail hinself of the Board' s manual of procedures, which
is also posted on the web site.

Trademark Rules 2.119(a) and (b) require that every paper
filed in the Patent and Tradenmark O fice in a proceedi ng before
the Board nust be served upon the attorney for the other party,
or on the party if there is no attorney, and proof of such
servi ce nust be nade before the paper will be considered by the
Board. Consequently, copies of all papers which applicant may
subsequently file in this proceeding, nust be acconpanied by a
signed statenent indicating the date and manner in which such
service was nmade. The statenment, whether attached to or
appearing on the paper when filed, will be accepted as prima
faci e proof of service.

Strict conpliance with the Trademark Rul es of Practice,
and where applicable the Federal Rules of Cvil Procedure,
is expected of all parties before the Board, whether or not

they are represented by counsel.
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Motion to Conpel

This case cones up on opposer’s notion to conpel
di scovery responses, filed January 14, 2004. The notion is
unopposed.

The substance of opposer’s notion to conpel is that
di scovery was tinely served on applicant on Cctober 15,
2003, consisting of the first set of interrogatories and
request for production of docunents; that having received no
response, opposer’s counsel telephoned applicant wherein
appl i cant acknow edged recei pt of the discovery requests;
stated he had not responded and nay have a problemw th
them Opposer’s counsel invited applicant to clarify the
probl em applicant stating he would get back to him*®in a
few days”. Still having received no response on Decenber
11, 2003 opposer’s counsel sent a letter to applicant. As
of the date of filing of this notion, applicant has not
provi ded responses or requested an extension of tinme to
serve responses.

In that applicant did not oppose this notion, it is
granted. Trademark Rule 2.127(a). Applicant shall respond
to opposer’s interrogatories and request for production of
docunents w thout objection. Applicant has thirty days from
the date hereof to fully answer opposer’s outstandi ng

di scovery.
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If applicant fails to conply with this order, opposer
is free to file a further notion for the entry of default
judgnment under Trademark Rule 2.120(g)(1).

Trial dates are reset as indicated bel ow

In each instance, a copy of the transcript of testinony
together with copies of docunentary exhibits, nust be served

on the adverse party within thirty days after conpletion of
the taking of testinony. Trademark Rule 2.1 25.

DISCOVERY PERIOD TO
CLOSE: 06/01/2004

Testimony period for party in
position of plaintiff 08/30/2004

to close: (opening thirty days prior
thereto)

Testimony period for party in

position of defendant 10/29/2004
to close®opening thirty days prior

thereto)

Rebuttal testimony period to close: 12/13/2004

(opening fifteen days prior thereto)

Briefs shall be filed in accordance with Trademark Rul e
2.128(a) and (b). An oral hearing will be set only upon
request filed as provided by Trademark Rule 2.1 29.

If the parties stipulate to any extension of these dates,
t he papers should be filed in triplicate and should set forth
the dates in the format shown in this order. See Tradenark
Rule 2.121(d).

. 000.
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