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Attorney for Philip Pelusi Phytolink 4.0, Inc.
Date April 9, 2003

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Philip Pelusi Phytolink 4.0, Inc. )
Opposer ;
v. g Opposition No.
Joseph Smith ;
Applicant 3
NOTICE OF OPPOSITION

April 9, 2003
Box TTAB - FEE
Commissioner for Trademarks

2900 Crystal Drive
Arlington, VA 22202-3513

Sir:
Opposer, Philip Pelusi Phytolink 4.0, Inc., a Pennsylvania corporation, having a

place of business at 101 South Sixteenth Street, Pittsburgh, Pennsylvania 15203 (“Opposer”),

believes it will be damaged by and hereby opposes registration of the following mark:



KIDZ CORNER
United States Trademark Application Serial No. 76/430,227
Filed July 12, 2002
Published March 11, 2003 at Page TM 186

The grounds for the opposition are as follows:

1. Joseph Smith (“Applicant”) has filed United States Trademark Application
Serial No. 76/430,227 on July 12, 2002, based on use of KIDZ CORNER in commerce.

2. Upon information and belief, Applicant has not used KIDZ CORNER on
or in connection with any of the goods specified in Applicant's Application Serial No.
76/430,227 prior to January 1, 2001, and has not used KIDZ CORNER in commerce on or in
connection with any of the goods specified in Applicant's Application Serial No. 76/430,227
prior to June 3, 2002.

3. Applicant does not disclaim “KIDZ” in Applicant's Application Serial No.
76/430,227 and, thus, Applicant admits that “KIDZ” is distinctive as applied to all of the goods
specified in said Application.

4, Opposer has timely filed this Notice of Opposition within 30 days of the
publication date of KIDZ CORNER of United States Trademark Application Serial No.
76/430,227, as published on March 11, 2003, at Page TM 186 of the Official Gazette.

5. Opposer is the owner of United States Trademark Registration No.
2,065,233 for the mark KIDZ registered on May 27, 1997. Said mark KIDZ is registered for hair
care products, namely, shampoo in International Class 3.

6. Opposer's Registration No. 2,065,233 for the mark KIDZ was based on

Application Serial No. 75/135,842, filed on July 18, 1996, which is a date prior to the filing date



M

of Applicant's Application Serial No. 76/430,227 and prior to the dates of first use set forth in
Applicant's Application Serial No. 76/430,227.

7. The United States Patent and Trademark Office accepted and
acknowledged affidavits under Sections 8 & 15 for Opposer's Registration No. 2,065,233 on July
22,2002. Said Registration No. 2,065,233 is incontestable under Section 15.

8. Opposer's Registration No. 2,065,233 is valid and subsisting and is prima
facie evidence of Opposer's exclusive right to use the mark KIDZ in commerce on or in
connection with the goods specified in said Registration.

9. Opposer’s goods bearing Opposer’s mark KIDZ have been extensively
and continuously offered to the public through various channels of trade throughout the United
States. Further, Opposer has advertised its goods and created widespread good will under said
mark throughout the United States.

10.  Opposer's registered mark KIDZ is distinctive as applied to Opposer’s
goods specified in Registration No. 2,065,233.

11. KIDZ CORNER of Application Serial No. 76/430,227 incorporates
Opposer’s entire mark, namely, KIDZ.

12. Applicant’s goods under KIDZ CORNER of Application Serial No.
76/430,227 include, inter alia, hair shampoo in International Class 3. Said goods of Applicant
are identical to Opposer’s goods: hair care products, namely, shampoo in International Class 3.

13.  Applicant’s goods under KIDZ CORNER of Application Serial No.

76/430,227 include, inter alia, skin cleansers, bubble bath, skin lotion and tooth paste in



International Class 3. Said goods of Applicant are related to Opposer’s goods: hair care
products, namely, shampoo in International Class 3.

14.  Applicant specifies no limitation of any channels of trade for his goods
under KIDZ CORNER of Application Serial No. 76/430,227. Upon information and belief,
Applicant has and/or intends to advertise and/or sell such goods throughout the United States and
in channels of trade which overlap with Opposer’s channels of trade.

15. Opposer is the owner of the mark PHYTO LIFE of Registration No.
2,393,781, registered October 10, 2000, for, inter alia, skin clarifiers, skin cream, skin
emollients, skin lotion, skin soap and skin toners in International Class 3.

16. Since at least as early as about 1998, Opposer has marketed and sold and
continues to market and sell skin lotion and skin cleansers, such as skin clarifiers, skin soap,
moisturizing body cleansers and natural body scrubs, under Opposer’s PHYTO LIFE mark.

17.  Inview of Opposer’s marketing and sale of both skin lotion and various
skin cleansers in International Class 3, such goods are within a reasonable zone of expansion for
Opposer’s mark KIDZ.

18.  In view of the similarity of KIDZ CORNER and Opposer’s registered
mark KIDZ, the identical or related nature of the goods of the respective parties, and the
overlapping channels of trade of the respective parties, it is alleged that KIDZ CORNER of
Application Serial No. 76/430,227 so resembles Opposer's registered mark KIDZ as to be likely
to cause confusion or to cause mistake or to deceive.

19. Opposer would be damaged by registration of KIDZ CORNER of

Application Serial No. 76/430,227, because such registration would constitute prima facie
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evidence of Applicant's exclusive right to use KIDZ CORNER for and in connection with hair
shampoo and related goods, which would be inconsistent with and detrimental to Opposer's
prior, established and superior rights in its registered mark KIDZ.

WHEREFORE, Opposer prays that said Application Serial No. 76/430,227 be
refused, that no registration be issued thereon to Applicant, and that this Opposition be sustained
in favor of Opposer.

Respectfully submitted,

PHILIP PELUSI PHYTOLINK 4.0, INC.

Kirk D. Houser
Registration No. 37,357
Eckert Seamans Cherin & Mellott, LLC
600 Grant Street, 44th Floor
Pittsburgh, PA 15219
(412) 566-6083 Attorney for Opposer




g

I hereby certify that this correspondence
is being deposited with the United States

Postal Service as first class mail in an m
envelope addressed to: )

Commissioner for Trademarks 04-11-2003

2900 Crystal Drive U.S. Patent & TMOfc/TM Mait Ropt Dt. #58
Arlington, VA 22202-3513

on April 9, 2003

Attornéy for Philip Pelusi Phytolink 4.0, Inc.
Date April 9, 2003

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Philip Pelusi Phytolink 4.0, Inc. )
Opposer ;
V. ; Opposition No.
Joseph Smith g
Applicant ;
TRANSMITTAL LETTER

April 9, 2003

Box TTAB - FEE
Commissioner for Trademarks
2900 Crystal Drive

Arlington, VA 22202-3513

Sir:

Enclosed herewith for filing is a Notice of Opposition and a duplicate copy

thereof.
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Please charge our Deposit Account No. 02-2556 in the amount of $300.00 to
cover the fee set forth in 37 CFR 2.6(a)(17).
Any overpayment or underpayment should be credited to or charged against said
Deposit Account No. 02-2556. A duplicate copy of this letter is enclosed.
Please date stamp and return the enclosed Post Card in order to acknowledge
receipt of the Notice of Opposition.
Respectfully submitted,

Awd—

Kirk D. Houser
Registration No. 37,357
Eckert Seamans Cherin & Mellott, LLC
600 Grant Street, 44th Floor
Pittsburgh, Pennsylvania 15219
(412) 566-6083 Attormey for Opposer



