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ANSWER, AFFIRMATIVE DEFENSES AND COUNTERCLAIM

Applicant, J. Garcia Carrion, S.A., for its Answer, Affirmative Defense$

and Counterclaim to the Notice of Opposition avers as follows:

1. Applicant admits that it filed an application for tllle mark
l

CRISTALINO for sparkling wines in International Class 33 and that tl:le applicationis
- ! il

based on intent-to-use pursuanf to Section 1(b) of the Trademark Actf and thatno
. . | x

A’-I‘nendmént to Allege Use has been ﬁled in the application. ;

{
o 2, Apphcant admlts that Opposer is the record»owner of Reg. No

——

662,343 for the mark CRISTAL CHAMPAGNE LR And Design, and Registration No
!

1,163,998 for the mark{CRI‘STAL CHAMPAGNE. However, Apphcanjt is without
knowledge or information sufﬁcient to form a belief as to the truth of the remaiflin'g

allegations contained in Paragraph 2 of the Notice of Opposition and, therefore, denies

!
same. :
!

{
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3. Applicant is \}s'jthout knowledge or information sufficient to form a

_ |
belief as to the truth of the allegations contained in Paragraph 3 of the Notice of
o !
|
) o .
4. Applicant is without knowledge or information sufficient to form a

Opposition and, therefore, denies same.
belief as to the truth of the alleg_atipns contained in Paragraph 4 of the Notice of
Opposition and, therefore, denies same.

5. Applicant denies the allegations contained in Paragraph 5 of thé

Notice of Opposition.

6. Applicant adrhits that the goods set forth in its application are
, f :

sparkling wines. However, Appliéant is without knowledge or informr:fltion sufﬁcienjt to
form a belief as to the truth of thé :remvaining allegations contained in éaragraph 6 of the
Notice of Opposition and, theréfo_t?e, dénies same.

7. Applicant aeﬁies the allegations contained in Para graph 7 of the
Notice of Opposition. ~ o Q

8. Applicant is without knowledgé or information sufficient to forfn a

belief as to the truth of the allegations contained in Paragraph 8 of the Notice of

- !

Opposition and, therefore, denies same. E
' |

|

9. Applicant denies the allegations contained in Paragraph 9 of thé

, . !
Notice of Opposition. o - !
.- |

10.  Applicant denies the allegations contained in Par:«;lgraph 10 of the
. j .
l

11.  Applicant denies the allegations contained in Paragraph 11 of the

Notice of Opposition.

Notice of Opposition. I
f
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12.  Applicant denies the allegations contained in Paragraph 12 of the

|

Notice of Opposition. o _ ' ?

13. Apphcant demes the allegations contained in Paragraph 13 of the

Notice of Opposition. E
|
|
{

)

AFFIRMATIVE DEFENSES AN D COUNTERCLAIM FOR CAN CELLATIQN
14.  Applicant/ Pet;itioner repeats and reallages the aveltrments set forth

|

in Paragraphs 1 through 13 hereih as if fully set forth again at length. !
|
15. The de81gnat10n CRISTAL CHAMPAGNE as set forth in |
Registration Nos. 662,343 and 1 163,998 is the generic designation for the goods set
forth in said registrations. o j '
16. Inthe alternatlve even if the designation CRISTAIr CHAMPAGNE
were found only to be primarily merely descrlptlve of the goods set forth in Reglstratlon
Nos. 602,343 and 1,163,998, Oppeser/ Respondent s designation lacks the requISIte

secondary meaning under Section 2(f) of Lanham Act to permit registi-ation on the |

Principal Register.

17.  Opposer/ Resi)ohdent’s Registration No. 662,343 }for the mark -
CRISTAL CHAMPAGNE LR And DeSIgn contains a disclaimer of exclus1ve rights to: the
designation “CRISTAL CHAMPAGNE ? thereby acknowledging at leasft the descrlptlve
nature of the designation CRISTALINO Opposer/Respondent’s Reg15trat10n No. -
1,163,998 for the mark CRISTAL CHAMPAGNE contains a dlsclalmerf only of excluslve

rights to the term “CHAMPAGNE.”
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18.  Applicant/ Petltloner will be seriously damaged and injured by
registration of Opposer/ Respondent s des1gnat10n CRISTAL CHAMPA(}NE without
disclaimer. , ' | i |

19. Inview df the foregomg, Applicant/Petitioner hereby petitions to
cancel Registration No. 1 163,998 for CRISTAL CHAMPAGNE on the grounds that 1t is
the generic name for the goods reglstered by Opposer/Respondent pursuant to §14(3) of
the Lanham Act, 15 U.S.C. §1064(3), or, alternatively, that it is primaril}!{merely ’
descriptive of the goods registered by Opposer/Respondent pursuant td §2(e)(1) of th?e

Lanham Act, 15 U.S.C. §1q5g(e)(1)‘ and Opposer/Respondent has failed Eto sufﬁciently":
demonstrate that the designation-dMSTAL CHAMPAGNE has acquired distinctiveness
or secondary meaning pursuant to §2(Q of the Lanham Act, 15 U.S.C. §1052(2)(f).

WHEREFORE, Applicant/Petitioner prays that Registration No.

1,163,998 be canceled, and that this proceeding be sustained in favor of{

Applicant/Petitioner. : f
Dated: New York, New York Respectfully submitted, ‘
April 15, 2003 L

i
}
. ChaflesP. LaPolla |
‘Mary G. Fontenot |
- OSTROLENK FABER GERB & SOFFEN, LLP
1180 Avenue of the Americas ?
 New York, New York 10036-8403
- (212) 382-0700 ’

| E
Attorneys for Applicant/Petiti o

i
H
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18.  Applicant/Petitioner will be seriously damaged and injured by

registration of Opposer/Respondent's designation CRISTAL CHAMPAGNE without Q

disclaimer. : i

19. Inviewof the foregomg, Apphcant/ Petitioner hereby petitions to
cancel Registration No. 1,163, 998 for CRISTAL CHAMPAGNE on the grounds that 1t is
the generic name for the goods registered by Opposer/Respondent pursfuant to §14(3) of
the Lanham Act, 15 U.S.C. §1064(3j, or; alternetively, that it is primaril»ir merely
descriptive of the goods registered i)y Opposer/Respondent pursuant toé §2(e)(1) of the
Lanham Act, 15 U.S.C. §1052(e)(1j and Opposer/Respondent has failed ito sufﬁcientl)i
demonstrate that the de51gnat10n CRISTAL CHAMPAGNE has acqulred dlstlnctlveness
or secondary meaning pursuant to §2(f) of the Lanham Act, 15 U.S.C. §1052(2)(f) ‘

WHEREFORE, Applicant/ Petitioner prays that Registration No.
1,163,998 be canceled, and that this proceeding'rbe sustained in favor of
Applicant/Petitioner.

If any additional paynient is required, the Commissioner of Trademarksi is
authorized to charge the underpayriient or any fees in connection herewith to Dep‘osit

Account No. 15-0700.

Dated: New York, New York" Respectfully submitted,

April 15, 2003 M % MM
Charles F/LaPolla

Mary G. Fontenot '
' OSTROLENK FABER GERB &I SOFFEN, LLP

1180 Avenue of the Americas ‘[

New York, New York 10036- 8403

(212) 382-0700 .

Attorneys for Applicant/Petitioner
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CERTIFICATE OF SERVICE 1

. ' i
The undersigned hereby certifies that a true and correct copy of the
i |

foregoing ANSWER, AFFIRMATIVE DEFENSES AND COUNTERCLAIEM FOR

CANCELLATION was served on:Opposer/ Respondent by forwarding sa§me to _
{ ,
Opposer/Respondent’s counsel set forth below at the address shown by 1F1rst Class Ma11

postage prepaid, on this ’(th day of Aprll 2003:

{

§

i

John A. Clifford, Esq. |
MERCHANT& GOULD, P.C. §
P. O. Box 2910 1
Minneapolis, MN 55402 [
i

|

!

l

" o 00t

Mary Q Fontenot
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