//
I THE
M&G 08076.0238USTA

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

)
Champagne Louis Roederer )
Opposer, ) Opposition No. 91155105
) -
v. ; HﬂlﬂﬂlﬂIllﬂllﬂlMI!HIIIIIllllﬂlmﬂﬂm ‘
J. Garcia Carrion, S.A., )
Applicant. ) . 11-06-6203
) 'S Patnt & MOt/ M aay ReptOt, £7g

CERTIFICATE UNDER 37 CFR 1.8: The undersigned hereby certifies that this correspondence is being deposited in the United
States Postal Service, as first class mail, in an envelope addressed to: Commissioner for Trademarks, Box T.T.A.B., 2900 Crystal
Drive, Arlingten, VA 22202-3513, on November 3, 2003.

o Tt T AT

Name: Kyle T. Peterson

OPPOSITION TO APPLICANT'S MOTIONS TO STRIKE OPPOSER'S RELIANCE
UPON ADMISSIONS, TO WITHDRAW ADMISSIONS, FOR CONTINUANCE
PURSUANT TO FEDERAL RULE 56(f), FOR ENLARGEMENT OF THE DISCOVERY
AND TRIAL SCHEDULE AND FOR AN ENLARGEMENT OF THE TIME FOR
APPLICANT TO PROVIDE DISCOVERY RESPONSES

COMES NOW Opposer, Champagne Louis Roederer, in opposition to Applicant's
Motions to Strike Opposer's Reliance Upon Admissions, for Continuance Pursuant to Rule 56(f),
for Enlargement of the Discovery and Trial Schedule, and for Enlargement of the Time for
Applicant to Provide Discovery Responses. For the reasons set forth below, Opposer requests

that Applicant's Motions be denied.

1. BACKGROUND

On July 2, 2003, Opposer served Applicant with a set of discovery requests consisting of
Requests for Admission, Requests for Production of Documents, and Interrogatories. Applicant

chose to ignore the August 6, 2003 deadlines for responding to these requests. In fact, it wasn't



until 33 days past the deadline that Applicant even acknowledged receiving the requests or
displayed any hint of an intention to respond. Until September 8, Applicant did not once attempt
to contact Opposer's counsel or attempt to preserve its right to object to the discovery requests.
The Discovery Period closed on September 8, 2003. Applicant chose not to serve any discovery
by this date and allowed the date to pass without securing a stipulated extension of this date.

Opposer filed a Motion for Summary Judgment based on Applicant's Admissions by
defauit on September 8th, more than one month after the expiration of the period to respond to
the outstanding discovery. The Motion for Summary Judgment was based solely on the
admissions resulting from Applicant's failure to respond to Opposer's Requests for Admission.

On September 8, 2003, Applicant filed a Motion seeking a two-month extension of the
Discovery and Testimony Periods and a retroactive extension of time for Applicant to respond to
Opposer's discovery requests to October 9, 2003. Applicant did not respond to Opposer’s
discovery requests by its own promised October 9th, 2003 deadline, and to this day has still not
provided responses to any of Opposer's discovery requests, including the Requests for
Admission.

Rather than providing Opposer with any responses to its discovery requests, Applicant
now files the pending Motion, which Opposer believes is, in fact, 4 separate motions comprising;
(1.) A motion to Strike Opposer's Reliance Upon Admissions and to Withdraw Admissions; (2.)
A motion for Continuance Pursuant to Federal Rule 56(f); (3.) A motion for Enlargement of the
Discovery and Trial Schedule; and (4.) A motion for Enlargement of the Time for Applicant to

Provide Discovery Responses. Each of these motions will be addressed separately below.



iI. APPLICANT'S CONDUCT DOES NOT WARRANT WITHDRAWAL OF ITS

ADMISSIONS

Any matter admitted (either expressly, or for failure to timely respond) under Fed. R. Civ.
P. 36 is conclusively established unless the Board, on motion, permits withdrawal or amendment
of the admission. TBMP §407.04. The Board may permit withdrawal of an admission when the
presentation of the merits of the proceeding will be subserved thereby, and the propounding
party fails to satisfy the Board that withdrawal or amendment will prejudice said party in

maintaining its action or defense on the merits. Hobie Designs, Inc. v. Fred Hayman Beverly

Hills, Inc., 14 USPQ2d 2064, 2065 (TTAB 1990). The timing of a motion to withdraw or amend

an admission plays a significant role in the Board's determination of whether the propounding
party will be prejudiced by withdrawal or amendment. TBMP §525.

Motion's to withdraw admissions are not well taken, especially where the reasons for
failing to timely respond to do not constitute excusable neglect. 1d. Although pages 2-5 of
Applicant's motion discuss the excusable neglect determination, it fails to cite even a single case
indicating the circumstances surrounding Applicant's failure to timely respond were the result of
excusable neglect. Indeed, the case law supports the opposite proposition, namely that

Applicant's circumstances do not justify a finding of excusable neglect. See Pioneer Investment

Services Company v. Brunswick Associates Ltd. Partnership, 507 U.S. 380 (1993), adopted by

the Board in Pumpkin Ltd. v. The Seed Corps, 43 USPQ2d 1582 (TTAB 1997); Gaylord

Entertainment Co. v. Calvin Gilmore Productions, Inc., 59 USPQ2d 1369 (TTAB 2000).

In cases where the Board granted a motion to amend or withdraw admissions, the
moving party made at least a minimal effort to participate in the Board's proceeding on the

merits and had a compelling reason for requesting the amendment or withdrawal of admission.



In Hobie Designs, which Applicant cites, the board permitted the amendment of admissions

because the requested admissions were ambiguous and conclusory. Id. Applicant has not made
any such claims in this matter. In fact, Applicant has not submitted a single objection to
Opposer's requests.

Opposer is not aware of a case in which the Board has granted a motion to withdraw
admissions given circumstances as egregious as these. Moreover, Applicant fails to cite such a
case. Applicant chose to ignore the August 6, 2003 deadlines for responding to these requests.
In fact, it wasn't until 33 days past the deadline that Applicant even acknowledged receiving the
requests or displayed any hint of an intention to respond. Until September 8, Applicant did not
once attempt to contact Opposer's counsel or attempt to preserve its right to object to the
discovery requests. The discovery period closed September 8th, 2003, four months after service
of Opposer's discovery requests. Applicant has still not responded to a single request. As
provided for under the Trademark Law, Opposer filed a Motion for Summary Judgment on
September 8th, in good faith, based on the admissions deemed admitted pursuant to Fed. R. Civ.
P. 36(a).

If Applicant is permitted to withdraw its admissions at this stage of the proceeding, a
resolution to this matter will be delayed, but the result of this proceeding is not likely to change.
Opposer has already invested a great deal of time and money in a good faith pursuit of this
matter. It has prepared its Motion for Summary Judgment, and defended its CRISTAL
CHAMPAGNE mark, which is the subject of Applicant's counterclaim. Granting Applicant's
motion to withdraw its admissions would, in effect, reward Applicant for its non-responsiveness.

Granting the motion would also delay this opposition to Opposer's detriment.




Thus, Opposer will suffer prejudice inasmuch as its Motion for Summary Judgment relies
solely on Applicant's admissions, and if the Board denies Opposer's Motion based on the
withdrawal of Applicants admissions, Opposer will in fact be prejudiced. Furthermore, it is in
the interests of justice not to reward a party for ignoring the TTAB's established rules by reliving
them from the promulgated consequences. Therefore, Opposer requests that Applicant's Motion

to Strike Opposer's Reliance Upon Admissions, and Motion to Withdraw Admissions, be denied.

III.  APPLICANT'S MOTION FOR CONTINUANCE PURSUANT TO RULE 56(f) IS

MOOT AND SHOULD NOT BE GRANTED

Under Federal Rule 56(f), Applicant is only entitled to discovery of information and
materials that are within Opposer's knowledge or control and which petitioner must have to
enable it to respond to Opposer's motion for summary judgment. It is not sufficient that a
nonmoving party simply states that it needs discovery in order to respond to the motion for
summary judgment, and summary judgment need not be denied based on a nonmoving party's
unsupported speculative hope that it will find, through discovery, some evidence to help its case.

Keebler Co. v. Murray Bakery Products, 866 F.2d 1386, 9 USPQ2d 1736 (Fed. Cir. 1989);

Sweats Fashions, Inc. v. Pannill Knitting Co., 833 F.2d 1560, 4 USPQ2d 1793 (Fed. Cir. 1987);

Pure Gold, Inc. v. Syntex (U.S.A.), Inc., 739 F.2d 624, 222 USPQ 741 (Fed. Cir. 1984); TBMP
§528.06.

Moreover, a party must not be dilatory in taking discovery, or it will be unable to avail
itself of the safeguards provided by Federal Rule 56(f). Wright, Miller & Kane, Federal Practice

and Procedure: Civil 2d, Section 2741 (1983). In this case, the Board set a "discovery to close™



deadline of September 8th, 2003. Applicant allowed the deadline to expire, without serving
discovery of its own.

Applicant is now using Opposer's Summary Judgment Motion as an excuse to conduct its
own discovery. Opposer's Motion for Summary Judgment is based solely on Applicant's failure
to respond to Opposer's Requests for Admissions. The question before the Board is whether the
Requests should be deemed admitted, not whether there are factual issues related to likelihood of
confusion. If the Board determines that the admissions are not deemed admitted, then the
Opposition should proceed based on the elements identified in the Notice of Opposition.

However, as Opposer strenuously argued in its Summary Judgment motion, Applicant's
failure to respond to Opposer's Request for Admissions renders the requests admitted. Opposer
submits that there are no factual issues related to its Summary Judgment motion that need to be
considered, except whether Applicant's failure to act constitutes excusable neglect sufficient to
avoid rendering the admissions admitted. If the admissions are deemed admitted, Opposer
submits that the Board should decide its Summary Judgment motion based on the evidence in the
record and that further discovery is not warranted. Therefore, Applicant's Motion for

Continuance Pursuant to Rule 56(f) should be denied.

IV. APPLICANT'S MOTION FOR ENLARGEMENT OF THE DISCOVERY AND

TRIAL SCHEDULE SHOULD NOT BE GRANTED

A motion to extend must set forth with particularity the facts said to constitute good
cause for the requested extension. Mere conclusory allegations lacking in factual detail are not

sufficient. Fairline Boats plc v. New Howmar Boats Corp., 59 USPQ2d 1479, 1480 (TTAB

2000). Moreover, a party moving to extend time must demonstrate that the requested extension



of time is not necessitated by the party's own lack of diligence or unreasonable delay in taking

the required action during the time previously allotted therefor. Luemme, Inc. v. D.B. Plus Inc.,

53 USPQ2d 1758 (TTAB 1999). The Board will "scrutinize carefully”" any motion to extend
time, to determine whether the requisite good cause has been shown. Id.

Here, Applicant's motion fails to set forth any of the facts necessary to establish a
showing of good cause. Applicant never contacted Opposer's attomey regarding the "discovery
to close" deadline during the discovery period other than leaving a voicemail message after the
close of business, on the last day of the discovery period. Even more astonishing is the fact that
Applicant had not contacted Opposer’s attorney for any purpose since a letter dated September
30, 2002, even after it received Opposer's July 2, 2003 discovery requests. This demonstrates
that Applicant has unreasonably delayed in its participation in this case and not shown even the
minimal level of diligence required for a showing of good cause. Therefore, the Applicant's

Motion to Extend the Discovery and Testimony Schedule should be denied.

V. APPLICANT'S MOTION FOR ENLARGEMENT OF THE TIME FOR

APPLICANT TO PROVIDE DISCOVERY RESPONSES SHOULD NOT BE GRANTED

A party moving to reopen a response period must show that its failure to act during the
time allowed was the result of excusable neglect. Fed. R. Civ. P. 6(b), made applicable to Board
proceedings by 37 CFR §2.116(a). The excusable neglect determination must take into account:
(1) the danger of prejudice to the nonmovant, (2) the length of the delay and its potential impact
on judicial proceedings, (3) the reason for the delay, including whether it was within the

reasonable control of the movant, and (4) whether the movant acted in good faith. Pioneer



Investment Services Company v. Brunswick Associates Ltd. Partnership, 507 U.S. 380 (1993),

adopted by the Board in Pumpkin Ltd. v. The Seed Corps, 43 USPQ2d 1582 (TTAB 1997).

Applicant's motion sets forth a litany of excuses as to why Applicant failed to respond to
the discovery requests. However, nothing in the motion explains Applicant's failure to request
an extension before the response deadline. Applicant does not explain why it remained silent
and failed to seek an extension of the August 6, 2003 deadline for over 30 days. In fact,
Applicant admittedly ignored its own promise to produce answers to Opposer's Request for
Admissions by a October 9, 2003 deadline. The only reasons Applicant came up with for this
failure is the ambiguity of the effect of Opposer’s Summary Judgment Motion - the very motion
that resulted from Applicant's failure to0 Answer the Admissions in the first place. Reopening the
response period now would further delay these proceedings and prejudice Opposer by requiring
additional expense, all which could have been avoided with a simple phone call to Opposer
before August 6, 2003. In effect, reopening the proceedings as requested by Applicant would
serve only to punish Opposer for proceeding within the rules while rewarding Applicant for
ignoring the rules.

For the reasons set forth above, and in the previously filed Opposition to Applicant's
Motion for Extension of Discovery and Testimony Schedule and For Discovery Responses,
Applicant has failed to set forth the required circumstances surrounding its failure to respond.
Opposer would be greatly prejudiced if Applicant were allowed to retroactively extend the
period of time for it to respond to the discovery requests, and the extension to time would further
delay these proceedings at significant expense to Opposer. Therefore, the period of time for

Applicant to respond to Opposer's discovery requests should not be reopened.



VI. CONCLUSION

Opposer requests that the Board deny Applicant’'s Motion Strike Opposer's Reliance
Upon Admissions, for Continuance, for Enlargement of the Discovery and Trial Schedule, and
for Enlargement of the Time for Applicant to Provide Discovery Responses based on the

foregoing.

Respectfully Submitted,
J. GARCIA CARRION, S.A.

By its Attorneys,

Dae: 5 NV . 2092 %Q‘U/\(A W/ ; \

Ig/A Clifford
Stina M. Foudray

Kyle T. Peterson
MERCHANT & GOULD P.C.
P.O. Box 2910

Minneapolis, MN 55402-0910
612-332-5300
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