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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE
THE TRADEMARK TRIAL AND APPEAL BOARD

DROWNING POOL, LLC, a Texas Limited

Liability Company, Opposition No. 91154398
Opposer,

V. Mark: DROWNING POOL
Serial No. 76/287792

DROWNING POOL, a California Filed: July 20, 2001

partnership. Published: November 12, 2002
Applicant.

OPPOSER’S FIRST NOTICE OF RELIANCE

Opposer, Drowning Pool, LLC, pursuant to Trademark Rules 2.120(j) and 2.122(e) of the
Trademark Rules of Practice, 37 C.F.R. §§ 2.120 and 2.122, hereby introduces into evidence and
makes of record Applicant’s Responses to Opposer’s Interrogatories, Applicant’s Responses to
Opposer’s Requests for Admission, and certain printed publications all of which are more
specifically set forth below:

A. Applicant’s Responses to Opposer’s Interrogatories.

Opposer introduces Applicant’s Responses to Interrogatories numbered 1-28 and
Applicant’s Supplemental Responses to Interrogatories numbered 3-7, 10-11, 13-14, 18, and 21-
28, copies of which Responses and Supplemental Responses to Opposer’s Interrogatories are
attached as exhibits to Opposer’s Response to Applicant’s Motion for Summary Judgment
(“Opposer’s Response”).  Specifically, a copy of Applicant’s Responses to Opposer’s

Interrogatories numbered 1-21 is attached as Exhibit H to Opposer’s Response (hereinafter,




citations to Opposer’s exhibits to Opposer’s Response will be “Opp. Resp. Ex. ), a copy of
Applicant’s Responses to Opposer’s Interrogatories numbered 22-28 is attached as Opp. Resp.
Ex. 1, a copy of Applicant’s Supplemental Responses to Opposer’s Interrogatories numbered 3-7,
10-11, 13-14, 21-28 is attached as Opp. Resp. Ex. J, and a copy of Applicant’s Supplemental
Response to Opposer’s Interrogatory number 18 is attached as Opp. Resp. Ex. K.
B. Applicant’s Responses to Opposer’s Requests for Admission.

Opposer introduces Applicant’s Responses to Opposer’s Requests for Admission Nos. 1-
20. A copy of Applicant’s Responses to Opposer’s Requests for Admission Nos. 1-15 is
attached as “Exhibit 1A” to Opposer’s Notice of Reliance (hereinafter, citations to Opposer’s
exhibits to Opposer’s Notice of Reliance will be “Opp. NOR Ex. _ ). A copy of Applicant’s
Responses to Opposer’s Requests for Admission Nos. 16-20 is attached as Opp. NOR Ex. 1B.
C. Printed Publications and Official Records.

Opposer introduces the following official records and printed publications, i.e., dictionary
listings, excerpts from newspapers, and excerpts from periodicals, which are available to the
general public in libraries or are of general circulation among members of the public or that

segment of the public which is relevant to the issues in this proceeding:

Citation to Publication Relevance
Document'
Opp. NOR Ex. 2 Concise Oxford English Dictionary 61 To show the meaning of the term
(10th ed. 2002). “Aphonia.”
Opp. NOR Ex. 3 U.S. Trademark Application Serial No. To show Opposer’s use of its
76/305,997 Drowning Pool mark.
Opp. NOR Ex. 4 U.S. Trademark Application Serial No. To show Opposer’s use of its
76/365,925 Drowning Pool mark.

! Opposer’s exhibits to Opposer’s Response consist of various declarations and exhibits thereto. Hereinafter,
citations to exhibits to such declarations will be “Opp. Resp. Ex. __, Decl. Ex. __, Doc. [Document Production
Number].”
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Opp. Resp. Ex. P,
Decl. Ex. 5, Doc.
AP1576

In Pittsburgh Newspaper

(Weekly newspaper which went out of
business in 2001 — document produced by
Applicant during discovery)

To show Applicant’s
abandonment of and intent to
abandon the Drowning Pool
mark; to show Applicant’s
admission of its abandonment of
the Drowning Pool mark and its
intent not to resume use; to show
the existence of the printed
publication as foundation for
Applicant’s conduct, actions, or
inaction; and to show Applicant’s
state of mind.

Opp. Resp. Ex. P,
Decl. Ex. §, Doc.
AP1604

L.A. Times, April §, 1991, page F18

To show Applicant’s
abandonment of and intent to
abandon the Drowning Pool
mark; to show Applicant’s
admission of its abandonment of
the Drowning Pool mark and its
intent not to resume use; to show
the existence of the printed
publication as foundation for
Applicant’s conduct, actions, or
inaction; and to show Applicant’s
state of mind.

Opp. Resp. Ex. P,
Decl. Ex. 5, Doc.
AP1630

(Newspaper excerpts produced by
Applicant during discovery)

To show Applicant’s
abandonment of and intent to
abandon the Drowning Pool
mark; to show Applicant’s
admission of its abandonment of
the Drowning Pool mark and its
intent not to resume use; to show
the existence of the printed
publication as foundation for
Applicant’s conduct, actions, or
inaction; and to show Applicant’s
state of mind.
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Opp. Resp. Ex. P,
Decl. Ex. 5, Doc.
AP1634

Melody Maker Magazine, February 3, 1990,
page 16.

To show Applicant’s
abandonment of and intent to
abandon the Drowning Pool
mark; to show Applicant’s
admission of its abandonment of
the Drowning Pool mark and its
intent not to resume use; to show
the existence of the printed
publication as foundation for
Applicant’s conduct, actions, or
inaction; and to show Applicant’s
state of mind.

Opp. Resp. Ex. R,
Decl. Ex. 1, Doc.
00612-38

Dallas Observer, May 4-10, 1995, page 58.

To show Opposer’s continuing
use of its Drowning Pool mark.

Opp. Resp. Ex. R,
Decl. Ex. 2, Doc.
00613

Dallas Observer, June 8-14, 1995, page 63.

To show Opposer’s continuing
use of its Drowning Pool mark.

Opp. Resp. Ex. R,
Decl. Ex. 3, Doc.

Dallas Observer, July 13-19, 1995, page
72.

To show Opposer’s continuing
use of its Drowning Pool mark.

00614
Opp. Resp. Ex. R, Dallas Observer, October 19-25, 1995, To show Opposer’s continuing
Decl. Ex. 4, Doc. page 78. use of its Drowning Pool mark.
00615

Opp. Resp. Ex. R,
Decl. Ex. 5, Doc.
00616

Dallas Observer, November 9-15, 1995,
page 75.

To show Opposer’s continuing
use of its Drowning Pool mark.

Opp. Resp. Ex. R,
Decl. Ex. 6, Doc.
00617

Dallas Observer, December 7-13, 1995,
page 83.

To show Opposer’s continuing
use of its Drowning Pool mark.

Opp. Resp. Ex. R,
Decl. Ex. 7, Doc.
00618

Dallas Observer, February 15-21, 1996,
page 68.

To show Opposer’s continuing
use of its Drowning Pool mark.

Opp. Resp. Ex. R,
Decl. Ex. 8, Doc.
00619

Dallas Observer, April 25 — May 1, 1996,
page 76.

To show Opposer’s continuing
use of its Drowning Pool mark.

Opp. Resp. Ex. R,
Decl. Ex. 9, Doc.
00620

Dallas Observer, May 2-8, 1996, page 74.

To show Opposer’s continuing
use of its Drowning Pool mark.

Opp. Resp. Ex. R,

Decl. Ex. 10, Doc.

00621

Dallas Observer, May 23-29, 1996, page
72.

To show Opposer’s continuing
use of its Drowning Pool mark.

Opp. Resp. Ex. R,
Decl. Ex. 11, Doc.
00622

Dallas Observer, July 4-10, 1996, page 79.

To show Opposer’s continuing
use of its Drowning Pool mark.
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Opp. Resp. Ex. R,

Dallas Observer, July 25-31, 1996, page

To show Opposer’s continuing

Decl. Ex. 12, Doc. 76. use of its Drowning Pool mark.
00623

Opp. Resp. Ex. R, Dallas Observer, October 3-9, 1996, page To show Opposer’s continuing

Decl. Ex. 13, Doc. 86. use of its Drowning Pool mark.
00624

Opp. Resp. Ex. R, Dallas Observer, November 3-7, 1996, To show Opposer’s continuing

Decl. Ex. 14, Doc. page 83. use of its Drowning Pool mark.
00625

Opp. Resp. Ex. R, Dallas Observer, December 19-25, 1996, To show Opposer’s continuing

Decl. Ex. 15, Doc. page 88. use of its Drowning Pool mark.
00626

Opp. Resp. Ex. R, Dallas Observer, January 9-15, 1997, page | To show Opposer’s continuing

Decl. Ex. 16, Doc. 78. use of its Drowning Pool mark.
00627

Opp. Resp. Ex. R, Dallas Observer, February 27 — March 5, To show Opposer’s continuing

Decl. Ex. 17, Doc. 1997, page 88. use of its Drowning Pool mark.
00628

Opp. Resp. Ex. R, Dallas Observer, April 3-9, 1997, page 94. | To show Opposer’s continuing

Decl. Ex. 18, Doc. use of its Drowning Pool mark.
00629

Opp. Resp. Ex. R, Dallas Observer, April 24-30, 1997, page To show Opposer’s continuing

Decl. Ex. 19, Doc. 99, use of its Drowning Pool mark.
00630

Opp. Resp. Ex. R, Dallas Observer, May 1-8, 1997 To show Opposer’s continuing

Decl. Ex. 20, Doc. (estimated), page 13. use of its Drowning Pool mark.
00631

Opp. Resp. Ex. R, Dallas Observer, May 8-14, 1997, page 89. | To show Opposer’s continuing

Decl. Ex. 21, Doc. use of its Drowning Pool mark.
00632

Opp. Resp. Ex. R, Dallas Observer, May 29 — June 4, 1997, To show Opposer’s continuing

Decl. Ex. 22, Doc. page 92. use of its Drowning Pool mark.
00633

Opp. Resp. Ex. R, Dallas Observer, June 25 - July 1, 1998, To show Opposer’s continuing

Decl. Ex. 23, Doc. page 103. use of its Drowning Pool mark.
00634

Opp. Resp. Ex. R, Dallas Observer, July 17-23, 1997, page To show Opposer’s continuing

Decl. Ex. 24, Doc. 77. use of its Drowning Pool mark.
00365

Opp. Resp. Ex. R, Dallas Observer, October 15-21, 1998, To show Opposer’s continuing

Decl. Ex. 25, Doc. page 108. use of its Drowning Pool mark.
00636

Opp. Resp. Ex. R, Dallas Observer, January 21-27, 1999, page | To show Opposer’s continuing

Decl. Ex. 26, Doc. 96. use of its Drowning Pool mark.
00637
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Opp. Resp. Ex. R,
Decl. Ex. 27, Doc.
00368

Dallas Observer, February 25 — March 3,
1999, page 102.

To show Opposer’s continuing
use of its Drowning Pool mark.

Opp. Resp. Ex. T,
Decl. Ex. 1, Doc.
00639-46

New Orleans Times-Picayune, June 30,
2000, page L14.

To show Opposer’s continuing
use of its Drowning Pool mark.

Opp. Resp. Ex. T,
Decl. Ex. 1, Doc.
00647-52

New Orleans Times-Picayune, May 6,
2000, page ES.

To show Opposer’s continuing
use of its Drowning Pool mark.

Opp. Resp. Ex. T,
Decl. Ex. 1, Doc.
00653-60

New Orleans Times-Picayune, May 5,
2000, page L22.

To show Opposer’s continuing
use of its Drowning Pool mark.

Opp. Resp. Ex. T,
Decl. Ex. 1, Doc.
00661-63

New Orleans Times-Picayune, February 19,
2000, page E4.

To show Opposer’s continuing
use of its Drowning Pool mark.

Opp. Resp. Ex. T,
Decl. Ex. 1, Doc.
00664-71

New Orleans Times-Picayune, February 18,
2000, page L12.

To show Opposer’s continuing
use of its Drowning Pool mark.

Opp. Resp. Ex. T,
Decl. Ex. 1, Doc.
00672-76

New Orleans Times-Picayune, January 8,
2000, page E4.

To show Opposer’s continuing
use of its Drowning Pool mark.

Opp. Resp. Ex. T,
Decl. Ex. 1, Doc.
00677-84

New Orleans Times-Picayune, January 7,
2000, page L12.

To show Opposer’s continuing
use of its Drowning Pool mark.

Opp. Resp. Ex. V,
Decl. Ex. 1, Doc.
00712-13

Portland Press Herald, March 14, 2002,
page 3D.

To show Opposer’s use of and
the relevant public’s
identification of Opposer and
Opposer’s goods and services
under its Drowning Pool mark.

Opp. Resp. Ex. V,
Decl. Ex. 2, Doc.
00714-20

Revolver Magazine, November/December
2001, pages 66-70.

To show Opposer’s use of and
the relevant public’s
identification of Opposer and
Opposer’s goods and services
under its Drowning Pool mark.

Opp. Resp. Ex. V,
Decl. Ex. 3, Doc.
00721-24

The Island Ear Magazine, October 1-14,
2001, pages 12-14.

To show Opposer’s use of and
the relevant public’s
identification of Opposer and
Opposer’s goods and services
under its Drowning Pool mark.

Opp. Resp. Ex. V,
Decl. Ex. 4, Doc.
00725-32

Metal Edge Magazine, December 2001,
pages 6-13.

To show Opposer’s use of and
the relevant public’s
identification of Opposer and
Opposer’s goods and services
under its Drowning Pool mark.

LIT\879864.1




Opp. Resp. Ex. V,
Decl. Ex. §, Doc.
00733

R&R (Radio and Records) Magazine, June
1, 2001, page 98.

To show Opposer’s use of and
the relevant public’s
identification of Opposer and
Opposer’s goods and services
under its Drowning Pool mark.

Opp. Resp. Ex. V,
Decl. Ex. 7, Doc.

R&R (Radio and Records) Magazine dated
June 6, 2001.

To show Opposer’s use of and
the relevant public’s

00735 identification of Opposer and
Opposer’s goods and services
under its Drowning Pool mark.

Opp. NOR. Ex. 5 Texas Certificate of Organization and To show Opposer’s formation of

Regulations for Drowning Pool, LLC,
August 19, 2002,

Drowning Pool, LLC.

This {/ } K day of February, 2005.

Respectfully submitted,

£

Coby S. Nixon

odgers Lisford Il &/

SMITH, GAMBRELL & RUSSELL, LLP
Promenade II, Suite 3100

1230 Peachtree Street, N.E.

Atlanta, Georgia 30309

(404) 815-3500

Counsel for Opposer, DROWNING POOL, LLC
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE
THE TRADEMARK TRIAL AND APPEAL BOARD

DROWNING POOL, LLC, a Texas Limited
Liability Company,

Opposer,
V.

DROWNING POOL, a California
partnership.

Applicant.

Opposition No. 91154398

Mark: DROWNING POOL
Serial No. 76/287792

Filed: July 20, 2001

Published: November 12, 2002

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing OPPOSER’S NOTICE OF
RELIANCE was mailed to the following via United States first class mail, postage prepaid:

Gordon E. Gray III

GRAY LAW FIRM
4401 N. Atlantic Avenue

Suite 233

Long Beach, CA 90807

This l’l\ #day of February, 2005.










IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE
- THE TRADEMARK TRIAL AND APPEAL BOARD

DROWNING POOL LLC,
A Texas Limited Liability Company, Opposition No. 91154398
Opposer,
V. Mark: DROWNING POOL

Serial No. 76/287,792

DROWNING POOL, a California General Filed: July 20, 2001

Partnership consisting of Adam Elesh and Published: Published November 12, 2002
Brett Smith, both citizens of the United
States,

Applicant.

APPLICANT’S RESPONSE TO OPPOSER’S FIRST REQUEST FOR ADMISSIONS

Pursuant to Rule 36 of the Federal Rules of Civil Procedure, Applicanf Drowning Pool
(“Applicant”), by its attorneys, hereby provide these responses to Opposer’s First Request for
Admissions as follows:

GENERAL OBJECTIONS

1. Applicant has raised herein only those general and specific objections to the
Requests for Admission it deems relevant at this stage of the litigation. The fact that Applicant
has refrained from asserting any other objections is not to be construed as a waiver of such
objections, and Applicant expressly reserves the right to raise any other objections to any further

discovery requests that Opposer may serve upon Applicant.




2. The following responses are given without prejudice to the right to produce
evidence of any fact which may later be recalled o_r discovered. Applicant accordingly reserves
the right to change any response as additional facts are ascertained, documents are discovered,
analyses are made, legal research is completed and the contingents are framed. The statements
set forth below are made in a good faith effort to supply as much relevant factual information and
identify documents as possible but in no way are prejudicial to Applicant’s rights and interests,
particularly in relation to future discovery, research and analysis.

Applicant has not completed its investigation of the facts relating to this lawsuit and has
not completed all formal pretrial discovery. Therefore, the statements made and the disclosure of
facts and documents herein are based upon information and documents that are presently
available and specifically known to Applicant. It is anticipated that future discovery,.
independent investigation, and legal research and analysis will make known the existence of
additional facts and documents, and will add further significance to the known facts and
documents, all of which may lead to substantial additions to, or changes and variations of, the

facts set forth herein.



RESPONSES TO REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1:

You did not use the Drowning Pool mark in commerce during at least the three years
immediately preceding February 1, 1999.

RESPONSE TO REQUEST FOR ADMISSION NO. I:

Denied.

REQUEST FOR ADMISSION NO. 2:

You did not use the Drowning Pool mark in commerce within the three year period
immediately preceding the date of filing of your application to register such mark.

RESPONSE TO REQUEST FOR ADMISSION NO. 2:

Denied.

REQUEST FOR ADMISSION NO. 3:

There were no sales of goods or services by you in commerce under the Drowning Pool
mark during the three years immediately preceding February 1, 1999.

RESPONSE TO REQUEST FOR ADMISSION NO. 3:

Denied.

REQUEST FOR ADMISSION NO. 4:

There were no sales of goods or services in commerce by any third party under the
Drowning Pool mark pursuant to your authorization or approval during the three years

immediately preceding February, 1, 1999.




RESPONSE TO REQUEST FOR ADMISSION NO. 4:

Denied.

REQUEST FOR ADMISSION NO. 5:

You did not give any musical performances under the Drowning Pool mark during the three
years immediately preceding February 1, 1999.

RESPONSE TO REQUEST FOR ADMISSION NO. 5:

Applicant objects to the term “musical performance” as vague and ambiguous. If the term
means any live or recorded musical performance under the Drowning Pool mark, then Applicant
denies this request.

REQUEST FOR ADMISSION NO. 6:

You did not have any recording sessions under the Drowning Pool mark during the three years
immediately preceding February 1, 1999.

RESPONSE TO REQUEST FOR ADMISSION NO. 6:

Applicant objects to this request as vague and ambiguous as to the term “recording sessions
under the Drowning Pool mark.” If the term means a musical recording session comprising members
of Applicant, then Applicant denies this request.

REQUEST FOR ADMISSION NO. 7:

There were no_sales of your phonorecords or sound recordings in commerce under the
Drowning Pool mark during the three years immediately preceding February 1, 1999.

RESPONSE TO REQUEST FOR ADMISSION NO. 7:

Denied.




REQUEST FOR ADMISSION NO. 8:

You do not know of any performances (within the meaning of 17 U.S.C. § 101) of your
phonorecords or sound recordings during the three years immediately preceding February 1, 1999.

RESPONSE TO REQUEST FOR ADMISSION NO. 8:

Denied.

REQUEST FOR ADMISSION NO. 9:

You do not know of any public performances (within the meaning of 17 U.S.C. § 101) of your
phonorecords or sound recordings during the three years immediately preceding February 1, 1999.

RESPONSE TO REQUEST FOR ADMISSION NO. 9:

Denied.

REQUEST FOR ADMISSION NO. 10:

You do not know of any transmission program (within the meaning of 17 U.S.C. § 101)
containing any of your phonorecords or sound recordings during the three years immediately
preceding February 1, 1999.

RESPONSE TO REQUEST FOR ADMISSION NO. 10:

Denied.

REQUEST FOR ADMISSION NO. 11:

You do not know of any digital transmission (within the meaning of 17 U.S.C. § 101)
containing any of your phonorecords or sound recordings during the three years immediately

preceding February 1, 1999.




REQUEST FOR ADMISSION NO. 11:
Denied.

REQUEST FOR ADMISSION NO. 12:

You did not receive any income from the sale of goods or services in interstate commerce
under the Drowning Pool mark during the three years immediately preceding February 1, 1999.

RESPONSE TO REQUEST FOR ADMISSION NO. 12:

Denied.

REQUEST FOR ADMISSION NO. 13:

You have not received any reports of sales of goods or services in interstate commerce under
the Drowning Pool mark during the three years immediately preceding February 1, 1999.

RESPONSE TO REQUEST FOR ADMISSION NO. 13:

Applicant objects to this request as vague and ambiguous as to the term “reports of sales of
goods or services.” To the extent that this term means “royalty reports,” Applicant denies this request.

REQUEST FOR ADMISSION NO. 14:

You have not received any royalty reports for sales of goods or services in interstate commerce
under the Drowning Pool mark during the three years immediately preceding February 1, 1999.

RESPONSE TO REQUEST FOR ADMISSION NO. 14:

Dented.




REQUEST FOR ADMISSION NO. 15:

You did not create, prepare, publish, distribute, disseminate, display, broadcast, air or
otherwise use promotional literature which relates to or contains the Drowning Pool mark, or
have such literature created, prepared, published, distributed, disseminated, displayed, broadcast,
aired or otherwise used under your authority, at your direction or for your benefit during the three
years immediately preceding February 1, 1999.

RESPONSE TO REQUEST FOR ADMISSION NO. 15:

Applicant objects to this request as compound. Applicant objects to this request as vague
and ambiguous as to the term “promotional literature.” Without waiving these objections and in
the interest of compromise, Applicant denies this request.

Respectfully submitted,

DROWNING POOL

Dated: By:

Gordon E. Gray Il

GRAY LAW FIRM

4401 N. Atlantic Avenue, Suite 233
Long Beach, CA 90807

TEL: (562) 984-2020

FAX: (562) 984-2019




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing;

1. APPLICANT’S RESPONSE TO OPPOSER’S FIRST REQUEST FOR
PRODUCTION OF DOCUMENTS;

2. APPLICANT’S RESPONSE TO OPPOSER’S FIRST REQUEST FOR
ADMISSIONS;

3. APPLICANT’S RESPONSE TO OPPOSER’S FIRST CONTINUING
INTERROGATORIES TO APPLICANT;

4. APPLICANT’S RESPONSE TO OPPOSER’S SECOND REQUEST FOR
PRODUCTION OF DOCUMENTS;

5. APPLICANT’S RESPONSE TO OPPOSER’S SECOND CONTINUING
INTERROGATORIES TO APPLICANT; AND,

6. APPLICANT’S RESPONSE TO OPPOSER’S SECOND REQUEST FOR
ADMISSIONS.
were electronically mailed and mailed by First Class, U.S.. Mail postage pre-paid, to: J.
Rodgers Lunsford III, Smith, Gambrell & Russell, LLP, 1230 Peachtree Street, N.E.,
Suite 3100,Promenade II, Atlanta, GA 30309-3592, attorney for the Opposer, on this

September 24, 2003.

Gordon E. Gray Il






IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE
THE TRADEMARK TRIAL AND APPEAL BOARD

DROWNING POOL LLC,
A Texas Limited Liability Company,

Opposer,
V.
DROWNING POOL, a California General
Partnership consisting of Adam Elesh and

Brett Smith, both citizens of the United
States,

Applicant.

Opposition No. 91154398

Mark: DROWNING POOL

Serial No. 76/287,792

Filed: July 20, 2001

Published: Published November 12, 2002

APPLICANT’S RESPONSE TO OPPOSER’S SECOND REQUEST FOR ADMISSIONS

Pursuant to Rule 36 of the Federal Rules of Civil Procedure, Applicant Drowning Pool

(“Applicant”), by its attorneys, hereby provide these responses to Opposer’s Second Request for

Admissions as follows:

GENERAL OBJECTIONS

1. Applicant has raised herein only those general and specific objections to the

Requests for Admission it deems relevant at this stage of the litigation. The fact that Applicant

has refrained from asserting any other objections is not to be construed as a waiver of such

objections, and Applicant expressly reserves the right to raise any other objections to any further

discovery requests that Opposer may serve upon Applicant.




2. The following responses are given without prejudice to the right to produce
evidence of any fact which may latt_:r be recalled or discovered. Applicant accordingly res:erves
the right to change any response as additional facts are ascertained, documents are discovered,
analyses are made, legal research is completed and the contingents are framed. The statements
set forth below are made in a good faith effort to supply as much relevant factual information and
identify documents as possible but in no way are prejudicial to Applicant’s rights and interests,
particularly in relation to future discovery, research and analysis.

Applicant has not completed its investigation of the facts relating to this lawsuit and has
not completed all formal pretrial discovery. Therefore, the statements made and the disclosure of
facts and documents herein are based upon information and documents that are presently
available and specifically known to Applicant. It is anticipated that future discovery,
independent investigation, and legal research and analysis will make known the existence of
additional facts and documents, and will add further significance to the known facts and
documents, all of which may lead to substantial additions to, or changes and variations of, the

facts set forth herein.




RESPONSES TO SECOND REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 16:

From October 5, 1984 until February 1, 1999, you did not have an Internet website for
your Drowning Pool band.

RESPONSE TO REQUEST FOR ADMISSION NO. 16:

Applicant objects to this request as vague and ambiguous as to time. Applicant objects to
this request as vague and ambiguous as to the term “have an Internet website.” Applicant objects
to this request as compound. Without waiving these objections and in the interest of
compromise, if the request refers to Applicant’s ownership of a domain name and hosting a web
site for the entire period of October 5, 1984 to February 1, 1999 inclusive then Applicant admits
said request. If the request refers to the existence of a web site that refers to Applicant during
any portion of the period October 5, 1984 to February 1, 1999, then Applicant denies this request.
REQUEST FOR ADMISSION NO. 17:

Prior to February 1, 1999, Materiali Sonori Exports did not distribute phonorecords or
sound recordings including musical works of your band Drowning Pool in the United States.

RESPONSE TO REQUEST FOR ADMISSION NO. 17:

Applicant objects to this request as vague and ambiguous as to the term “distribute.”
Without waiving this objection and in the interest of compromise, Applicant responds:

Denied.




REQUEST FOR ADMISSION NO. 18:

Prior to February 1, 1999, Viva Records did not distribute phonorecords or sound

recordings including musical works of your band Drowning Pool in the United States.

RESPONSE TO REQUEST FOR ADMISSION NO. 18:

Applicant objects to this request as vague and ambiguous as to the term “distribute.”
Without waiving this objection and in the interest of compromise, Applicant responds:

Denied.
REQUEST FOR ADMISSION NO. 19:

Prior to February 1, 1999, Mantra Records Distribution did not distribute phonorecords or
sound recordings including musical works of your band Drowning Pool in the United States.

RESPONSE TO REQUEST FOR ADMISSION NO. 19:

Applicant objects to this request as vague and ambiguous as to the term “distribute.”
Without waiving this objection and in the interest of compromise, Applicant responds:

Denied.
REQUEST FOR ADMISSION NO. 20:

Prior to February 1, 1999, Plastic Head did not distribute phonorecords or sound recordings

including musical works of your band Drowning Pool in the United States.



RESPONSE TO REQUEST FOR ADMISSION NO. 20:
Applicant objects to this rezluest as vague and ambiguous as to the term “distn'l;ute.”
Without waiving this objection and in the interest of compromise, Applicant responds:
Denied.
Respectfully submitted,

DROWNING POOL

Dated: By:

Gordon E. Gray III

GRAY LAW FIRM

4401 N. Atlantic Avenue, Suite 233
Long Beach, CA 90807

TEL: (562) 984-2020

FAX: (562) 984-2019
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i i s, orang-utan, and gibbons. [Families
%z;lgi;:l,aih;:c}l) z;«Ill;legt;:atiu'laeﬁ 2 informal an unintelli.gept or
clumsy person. 3 archaic an infer_ior 'imltator. ev. imitate,
especially in an absurd or unthinking way. tormal g0

. PHRASES go ape (or N. Amer. vulgar slang apeshit) informal g

wild. »

. oRIGIN OE apa, of Gmc origin. ) )

APEC e abbrev. Asia Pacific Economic Coc?peratl.on.

apeman eon. (pl. -men) an extinct ape-like primate be-

lieved to be related to present-day humans. -
apergu /apersju:/ en. (pl. aperqu;) a cqmment whic
makes an illuminating or entertaining pou_xt.‘ -

. orIGIN C19: from Fr., past part. of apercevoir .percelve -

aperient /o'proriant/ Medicine ® adj. used to relieve consti-

pation. @ n. an aperient d.rug. o ,

- oRrIGIN C17: from L. aperient-, aperire Fo opex.l f

aperiodic eadj. chiefly Physics 1 not.pen(.)dic; irregular. 2
damped to prevent oscillation or vibration.

— DERIVATIVES aperiodicity n. . .

aperitif jo'perttif, aperrtif/ en. an alg:ohohc drinl
taken before a meal to stimulate the appetite. »

_ oRIGIN C19: from Fr. apéritif, from med. L. aperitivus,
based on L. aperire ‘to open’. - opening

‘apatfa, -tj(v)a/ @n. chiefly technical an 8
a'l:ﬁl:::: :a{). Eﬂ{e variable opening by which light enters

- 2:162?:':@: from L. apertura, from apert-, aperire ‘to
open’. . o

apl::'y J'e1peri/ @ n. archaic absurd or unt}}xlinlfmg 121;1(;11':

er'pet(a)las, o-/ @ adj. Botany having n X

? '(,)ilt;:qoglzzlfmfn Iﬁlgd. L. ai;etalus, from Gk apetalos ‘leaf-
less’ + -ous. ) ]

APEX e abbrev. Association of Professional, Executive,
Clerical, and Computer Staff.

Apex ['erpeks/ ®n. a system of reduced fare; for sched-
uled airline flights and railway journeys which must be
booked and paid for in advance. )

- ORIGIN 1970s: from Advance Purchase Excursno'n.

apex [‘erpeks/ @ n. (pl. apexes or aplceg [eipisiz/) 1 ghe
top or highest part of something, especially one form}ng
a point. » Botany the growing point of a shoot. 2. the high-
est level of a hierarchy ev. reach a high point or cli-

max.
- oRIGIN C17; from L., ‘peak, tip'. N oressing
Y SCOre /'apga/ @n. Medicine a number ex;

A|:hgeaphysical coxlldilz?on of a newborn infant (a score of ten
representing the best possible condition). ) .

— ORIGIN 1960s: named after the Amer. anaesthesiologist
Virginia Apgar.

aphasia /o'ferzia/ @ n. Medicine inability to understand or
produce speech as a result of brain damage.

- DERIVATIVES aphaslc adj. & n. ,

- ORIGIN C19: from GK, from aphatos ‘speechless’.

aphelion /ap'hilian/ en. (pi. aphelia /-l13/) Astronomy the
point in a body’s orbit at which it is furthest from the
sun. The opposite of PERIMELION. .

~ ORIGIN C17: alt. of mod. L. aphelium, from Gk aph’ helion
‘from the sun’. o

apheresis /o'ftarisis/ @ n. 1 Linguistics omission of the,ml-
tial sound of a word, as when he is is pronounced he’s. 2
Medicine a technique by which a particular substance or
component is removed from the blood. )

- ORIGIN C16: via late L. from Gk aphairesis, from
aphairein ‘take away’. c e

aphesis [‘afisis/ en. Linguistics the gradual loss of an unr
stressed vowel at the beginning of a word (e.g. of e.{rom: }

esquire to form squire). .
- DERIVATIVES aphetic /a'fetik/ adj. aphetically adv. ,
- ORIGIN C19: from Gk, lit. ‘letting go’, from apo ‘from’ +
hienai ‘let go, send’. . )
aphicide /[erfisaid/ en. an insecticide used against
aphids.

aphid /e1fid/ e n. a small bug which feeds by sucking sap
from plants, especially a blackfly or greenfly. [Aphis and
other genera: many species.]

~ ORIGIN C19: back-form. from aphides, pl. of aAPHis.

aphis /eifis/ @n. (5. aphides /-dizz/) another term for

8: her | 1sit | i cosy | iz see | 0 hot | 9: saw | A run

?

B S
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aphonia | apologue

APHID.

-~ ORIGIN C18: mod. L., from Gk, perh. a misreading of koris
‘bug’ (interpreting the characters xop ‘kor’ as ag ‘aph’).

aphonia /er'founis, o/ (also aphony ['af(a)ni/) @ n. Medi-
cine inability to speak through disease of or damage to the
larynx or mouth.

- ORIGIN C17: mod. L., from Gk aphénia, from aphonos
‘voiceless’.

aphorism /aforiz(a)m/ en. a pithy observation which
contains a general truth.

- DERIVATIVES aphorist n. aphoristic adj. aphoristically
adv. aphorize (also -ise) v.

- ORIGIN Cl16: from Fr. aphorisme or late L. aphorismus,
from Gk aphorismos ‘definition’.

aphrodisiac /afro'diziak/ en. a food, drink, or drug
that stimulates sexual desire,

- ORIGIN C18: from Gk aphrodisiakos, from aphrodisios,
from Aphrodité ‘Aphrodite’, the goddess of love.

aphtha /'af8s/ en. (p. aphthae /'af®i:/) Medicine a small

ulcer occurring in groups in the mouth or on the
tongue.

- DERIVATIVES aphthous adj.
- ORIGIN C17: via L. from GK, rel. to haptein ‘set on fire’.
AP} @ abbrev. Computing application programming interface.
aplan /‘erpron/ @ adj. of or relating to bees.
- ORIGIN C19: from L. apianus, from apis ‘bee’.
apiary /eipreri/ en. (pl. -les) a place where bees are
kept.
- DERIVATIVES apiarian adj. aplarist n.
- ORIGIN C17: from L. apiarium, from apis ‘bee’.
apical [‘eipik(a)l, 'ap-/ ®adj. 1 technical relating to or de-
noting an apex. 2 Phonetics (of a consonant) formed with
the tip of the tongue at or near the front teeth or the
alveolar ridge, for example th or trilled 7.
- ORIGIN C19: from L. apex, apic- (see APEX) + -AL.
apices plural form of apex.
apiculture /erprkaltfa/ en. technical term for BEE-
KEEPING.
- DERIVATIVES apleultural adj. api ist n.
- ORIGIN C19: from L. apis ‘bee’ + CULTURE.
aplece @ adv. to, for, or by each one.
apish [ep1f/ e@adj. resembling or likened to an ape.
» foolish or silly.
— DERIVATIVES apishly adv. apishness n.
aplanat /aplonat/ en. Physics a reflecting or refracting
surface which is free from spherieal aberration.
~ DERIVATIVES aplanatic adj.
- ORIGIN C19: coined in Ger from Gk aplanétos, from a-
‘not’ + planan ‘wander’.
aplasia /a'plerzia/ @ n. Medicine the failure of an organ or
tissue to develop or to function normally.
~ DERIVATIVES aplastic adj.
~ ORIGIN C19: from A-* + Gk plasis ‘formation’.
aplastic anaemia e n. Megicine deficiency of all types of
blood cell caused by failure of bone marrow develop-
ment.
aplenty ead). [posipos) in abundance: ke has work
aplenty. v
aplomb /o'plom/ e n. self-confidence or assurance.
= ORIGIN C18 (in the sense ‘perpendicularity, steadiness’):
om Fr, from & plomb ‘according to a plummet’.
apnoea /ap'nie/ (US apnea) @ n. Medicine temporary ces-
sation of breathing, especially during sleep.
= ORIGIN C18: mod. L., from Gk ia, from

~ ORIGIN OE, via OFr. and eccles. L. from Gk apokalupsis,
from apokaluptein ‘uncover, reveal’.
apocalyptic e adj. 1 momentous or catastrophic. 2 of or
resembling the biblical Apocalypse.
— DERIVATIVES apocalyptically adv.
apocarpous /apa'ka:pas/ @ adj. Botany having distinct
carpels that are not joined together,
~ ORIGIN C19: from Apo- + Gk karpos ‘fruit’ + -ous.
apochromat /'apokremat/ en. Physics a lens or lens sys-
tem that reduces spherical and chromatic aberration.
— DERIVATIVES apochromatic adj.
apocope /a'pokopi/ @n. Linguistics omission of the final
sound of a word, as when cup of tea is pronounced as
cuppa tea.
~ ORIGIN C16: from late L., from Gk apokoptein ‘cut off’.
Apocr. e abbrev. Apocrypha.
apocrine /apskram, -krin/ @ adj. Physiology relating to or
denoting glands which release some cytoplasm in their
secretions, especially sweat glands in the armpits and
pubic regions.
~ ORIGIN C20: from aro- + Gk krinein ‘to separate’.
Apocrypha /o'pokrifa/ e pl. n. [treated as sing. or pl.] 1 (the
Apocrypha) biblical or related writings appended to the
Old Testament in the Septuagint and Vulgate versions,
not forming part of the accepted canon of Scripture, 2
(apocrypha) writings or reports not considered genu-
ine.

- ORIGIN ME: from eccles. L. apocrypha (scripta) ‘hidden
(writingsy, from Gk apokruphos, from apokruptein ‘hide
away’.

apocryphal eadj. 1 (of a report) of doubtful authenti-
city, although widely circulated as being true. 2 of or be-
longing to the Apocrypha.

apodictic /aps'diktik/ (also apodeictic /-'datktik/)
® adj. formal clearly established or beyond dispute.

-~ ORIGIN C17: via L. from Gk apodeiktikos, from
apodeiknunai ‘show off, demonstrate’,

apodosis /s'pndesis/ en. (pl. apod [-si:zf) G
the main clause of a conditional sentence (e.g. I would
agree in if you asked me I would agree). Contrasted with
PROTASIS,

= ORIGIN C17: via late L. from Gk, from apodidonai ‘give
back’.

apodous ['apados/ e ad. Zoology without feet or having
only rudimentary feet.

~ ORIGIN C19: from Gk apous, apod- ‘footless’ + -ous.

apogee ['apadsi:/ @ n. 1 Astronomy the point in the orbit of
the moon or a satellite at which it is furthest from the
earth. The opposite of PeriGEE. 2 the culmination or cli-
max of something.

~ ORIGIN C16: from Fr. apogée or mod. L. apogaeum, from
Gk apogalion (diastéma), ‘(distance) away from earth’.

apolar e adj. chiefly Biochemistry having no electrical polar-
ity.

apolitical e adj. not interested or involved in politics.

apollo en. (pl. -0s) a large creamy-white butterfly with
black and red spots, found chiefly in the mountains of
Europe. [Parnassius apollo.)

~ ORIGIN C19: from Apollo, the Gk god of the sun.

Apollonian /aps'lounian/ @ adj. 1 Greek Mythology of or re-
lating to the god Apollo. 2 of or relating to the rational,
ordered, and self-disciplined aspects of human nature.
Compare with Dionvsiac.

‘breathless’. -

apo- /'apau/ @ prefix 1 away from or separate: apocrine. 2
{\stmnomy denoting the furthest point in the orbit of a body
In relation to the primary: apolune. Compare with
PERJ-,

= ORIGIN from Gk apo ‘from, away, quite, un-’,

Apoc. e abbrey, 1 Apocalypse. 2 Apocrypha.

apocalypse /o'pokslips/ @n. 1 an event involving de-
Struction or damage on a catastrophic scale. 2 (the
APOcalypse) the complete final destruction of the
world, as described in the biblical book of Revelation.

t>.(espt»>cially in the Vulgate Bible) the book of Revela-
ion,

pologetic e adj. 1 expressing an apology. 2 constitut-
ing a formal justification of a theory or doctrine.

— DERIVATIVES apologetically adv.

apologetics epl. n. [treated as sing. or pl] reasoned argu-
ments in justification of a theory or doctrine.

apologla /ape'loudsia/ en. a formal written defence of
one’s opinions or conduct.

~ ORIGIN C18: from L. (see aPoLOGY).

apologist en. a person who offers an argument in de-
fence of something controversial.

apologize (also -ise) ®v. express regret for something
that one has done wrong.

apologue /'apslng/ en. a moral fable, especially one
with animals as characters. ’
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APPLICANT: Drowning Poo! LLC

ADDRESS: c/o Serling Rooks & Ferrara, LLP
254 West 54" Street, 14" Floor
New York, New York 10019

CLASS: Multiple

FOR: Prerecorded audio discs, tapes and phonograghic records featuring
music in International Class 9; Clothing; namely, t-shirts,
sweatshirts, tank tops and jerseys in Intemational Class 25;
Entertainment services in the nature of a live musical group in
International Class 41

DATE OF FIRST USE: In Intenational Classes 9, 25 and 41, at least as early-as February 1, -
1999.

DATE CF FIRST USE IN INTERSTATE COMMERCE: In International Classes 9, 25 and 41, at least as early as February 1,
1999

08-28-2001

U.8. Pittent & TMOfc/TM Mall Flopt Ot #76

76305997
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U.S. DEPARTMENT OF COMMERCE
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09/04/2001 SWILSON1 00000086 76305997
01 FC:361 975.00 0P

PTO-1555
(5/87)
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JOSEPH LLOYD SERLING*
WAYNE D. ROOKS
NICHOLAS C. FERRARA
THEODORE D. WEIS
MICHAEL L. McKOY
PAMELA L. KLEINO
HAROLD ROSENBLUM

J. REID HUNTER, P.C.~

August 28, 2001

SERLING ROOKS & FERRARA LLP

ATTORNEYS AT LAW
254 WEST 54TH STREET, I4TH FLOOR
NEW YORK, NEW YORK 10019

TEL: (212} 245-7300
FAX: (2I12) 586-5175

WRITER'S E-MAIL:

BY EXPRESS MAIL
LABEL NO. EJ635494197US

Assistant Commissioner for Trademarks
BOX NEW APP FEE

2900 Crystal Drive

Arlington, Virginia 22202-3513

Re: Application to Register DROWNING POOL & DESIGN

International Classes 9, 25 and 41
Dear Sir or Madam:

Enclosed please find the following:

OF COUNSEL

WALLACE COLLINS*t
GREG W. BROOKS, P.C.~

*ALSO MEMBER TN BAR
+ALSO MEMBER NJ BAR
OMEMBER CA BAR ONLY
~MEMBER GA BAR ONLY

1. Application for Registration on the Principal Register for the mark DROWNING POOL &

DESIGN, together with one (1) drawing of the mark;

2. One (1) specimen of the mark as used in commerce in each class,

A check in the amount of $975.00 made payable to "Commissioner of Patents and Trademarks";

and
A self-addressed, stamped postcard.

Jpon recgipt, pleas¢ s

application
check
specimens
post card

cc: Paul Bassman (w/o encl.)
Nicholas C. Ferrara, Esq. (w/o encl.)

ATLANTA NASHVILLE

the enclosed postcard with the filing datc and return same to my attention.

NEW YORK



IN THE PATENT AND TRADEMARK OFFICE
OF THE UNITED STATES

APPLICANT: Drowning Pool LLC
ADDRESS: ¢/o Serling Rooks & Ferrara, LLP
254 West 54™ Street
14" Floor
New York, New York 10019
MARK: DROWNING POOL
CLASS: Multiple
FOR: Prerecorded audio discs, tapes and

phonograghic records featuring music in
International Class 9; Clothing; namely, t-
shirts, sweatshirts, tank tops and jerseys in
International Class 25; Entertainment services
in the nature of a live musical group in
International Class 41

APPLICATION FOR REGISTRATION ON THE PRINCIPAL REGISTER

TO THE ASSISTANT COMMISSIONER FOR TRADEMARKS:

The above-identified applicant, a limited liability company organized under the laws of
the State of Texas and having a principal place of business c¢/o Serling Rooks & Ferrara, LLP,
254 West 54™ Street, 14" Floor, New York, New York, 10019 (“Applicant”), requests
registration of the above-identified mark shown in the accompanying drawing in the United
States Patent & Trademark Office on the Principal Register established by the Act of July 5,
1946 (15 U.S.C. 1051 et. seq., as amended) for the following goods and services:

Prerecorded audio discs, tapes and phonograghic records featuring music in International

Class 9; Clothing; namely, t-shirts, sweatshirts, tank tops and jerseys in International

Class 25; Entertainment services in the nature of a live musical group in International

Class 41.




Applicant is using the mark in interstate commerce on or in connection with the above-
identified goods and services. One (1) specimen showing the mark as used in interstate
commerce for each class of goods and services is submitted with this application.

Date of first use of the mark anywhere: In International Classes 9, 25 and 41, at least as
early as February 1, 1999,

Date of first use of the mark in interstate commerce: In International Classes 9, 25 and
41, at least as early as February 1, 1999,

Applicant controls the quality of the goods manufactured in International Class 9 and the
mark has been used on at least two (2) different albums which were sold in interstate commerce.

POWER OF ATTORNEY

Applicant hereby appoints as its attorneys Nicholas C. Ferrara, a member of the highest
court of the State of New York, and J. Reid Hunter, a member of the highest court of the State of
Georgia, both of the firm of Serling Rooks & Ferrara, LLP, 254 West 54" Street, 14™ Floor, New
York, New York, 10019, Telephone (212) 245-7300, with full power of substitution and
revocation to fransact all business in the Patent and Trademark Office in connection with the
above matter and to receive the Certificate of Registration. All correspondence is to be
addressed to Nicholas C. Ferrara at Serling Rooks & Ferrara, LLP.

DECLARATION

Michael J. Luce, being duly warned that willful false statements and the like are
punishable by fine or imprisonment, or both, under 18 U.S.C. § 1001 and may jeopardize the
validity of this application or any resulting registration, hereby states that: (i) he is a
member/manager of Applicant, (ii) he believes Applicant is the owner of the mark sought to be
registered; (iii) to the best of his knowledge and belief, no other person, firm, corporation, either
in the identical form thereof or in such near resemblance thereto as to be likely, when used on or

in connection with the goods or services of such other person or entity, to cause confusion, or to




cause mistake, or to deceive; and (iv) all statements made of his own knowledge are true and all
statements made on information and belief are believed to be true.

DROWNING POOL LLC

Date: 4(4,4 Zﬂ?‘ 200/

Attorneys %A;plicant

SERLING ROOKS & FERRARA, LLP
254 W. 54" Street

14" Floor

New York, New York 10019
Telephone: (212) 245-7300

Facsimile: (212) 586-5175

CERTIFICATE OF MAILING BY EXPRESS MAIL

I hereby certify that this Application for Registration on the Principal Register is being deposited
with the United States Postal Service as "Express Mail" bearing mailing label number
and addressed to "Assistant Commissioner for Trademarks, 2900 Crystal Drive,
Arlington, VA, 22202-3513” on ,2001.

J. Reid Hunter




THOMSON & THOMSON

™

500 Victory Road

North Quincy, MA 02172-3145
Phone: 800-692-8833 617-479-1600
Fax: 617-786-8273
http://www.thomson-thomson.com

Copyright, Title and Document Services
Phone: 800-356-8630

Bill To:

MELISSA BEDSOLE

SMITH GAMBRELL & RUSSELL LLP
PROMENADE Ii SUITE 3100

1230 PEACHTREE ST NE
ATLANTA, GA 30309

MAIL PAYMENT TO:

Thomson & Thomson Inc.
P.0O. Box 71892
Chicago, IL 60694-1892

Fed. ID# 03-0492946

Invoice No.: 1179577-1
Invoice Date: 02/10/2005
Ref. No.:

Firm No.: 1416-2
Order Date: 02/09/2005
Team ID: 59

TERMS: Net 30 DAYS

Ship To:

Please refer to invoice number on all inquiries

A

MELISSA BEDSOLE

SMITH GAMBRELL & RUSSELL LLP
PROMENADE Il SUITE 3100

1230 PEACHTREE ST NE
ATLANTA, GA 30309

Total Marks: 1

DESIGN OF HEART OR FRUIT SHAPE WITH A V SHAPE OR LEA ...

ADJUSTED INVOICE
Current Charges: 580.80
Invoice SubTotal: 580.80
Credits: (36.30)
Credit SubTotal: (36.30)
ADJUSTED TOTAL: 544,50 USD

THOMSON & THOMSON VISA[ |  MASTERCARD[ | AMEX ||
500 Victory Road Cardholder Name:
North Quincy, MA 02172-3145 .
Phone: 800-692-8833 617-479-1600 CardNumber: | | | | [ I TTTTITTTITT]
Fax: 617-786-8273
http://www.thomson-thomson.com Exp. Date (MM/YY): I I ] I I I
Signature:

Firm No.: Invoice Date: Invoice No.: Amount Due: Amount Paid:

1416-2 02/10/2005 1179577-1 544.50 USD I::]
MELISSA BEDSOLE MAIL PAYMENT TO:

SMITH GAMBRELL & RUSSELL LLP
PROMENADE Il SUITE 3100

1230 PEACHTREE ST NE
ATLANTA, GA 30309

Thomson & Thomson Inc.
P.O. Box 71892
Chicago, IL 60694-1892

HERINIRR NI

11795771

DUPLICATE

Page 1




THOMSON & THOMSON

™

500 Victory Road

North Quincy, MA 02172-3145
Phone: 800-692-8833 617-479-1600
Fax: 617-786-8273
http://iwww.thomson-thomson.com

Copyright, Title and Document Services
Phone: 800-356-8630

Bill To:

MELISSA BEDSOLE

SMITH GAMBRELL & RUSSELL LLP
PROMENADE Il SUITE 3100

1230 PEACHTREE ST NE
ATLANTA, GA 30309

MAIL PAYMENT TO:

Thomson & Thomson Inc.
P.O. Box 71892
Chicago, IL 60694-1892

Fed. ID# 03-0492946

TERMS: Net 30 DAYS

Invoice No.: 1179577-1
Invoice Date: 02/10/2005
Ref. No.:

Firm No.: 1416-2
Order Date: 02/09/2005
Team ID: 59

Please refer to invoice number on all inquiries

shipTo:  IIBNAIRRININAN 001

MELISSA BEDSOLE

SMITH GAMBRELL & RUSSELL LLP
PROMENADE Il SUITE 3100

1230 PEACHTREE ST NE
ATLANTA, GA 30309

ADJUSTED INVOICE

Total Marks: 1

DESIGN OF HEART OR FRUIT SHAPE WITH A V SHAPE OR LEA ...

Current Charges: 580.80
Invoice SubTotal: 580.80
Credits: (36.30)
Credit SubTotal: (36.30)
ADJUSTED TOTAL: 544,50 USD

THOMSON & THOMSON
— ~

500 Victory Road

North Quincy, MA 02172-3145

Phone: 800-692-8833 617-479-1600

Fax: 617-786-8273

http:/iwww.thomson-thomson.com

VISA[ ]  MASTERCARD[ | AMEX [ ]
Cardholder Name:
CardNumber: [ | | | | [T T TTTTTTT]

Exp.Date(MM/YY):| | || | |

Signature:
Firm No.: Invoice Date: Invoice No.: Amount Due: Amount Paid:
1416-2 02/10/2005 1179577-1 544.50 USD :l
MELISSA BEDSOLE MAIL PAYMENT TO:

SMITH GAMBRELL & RUSSELL LLP
PROMENADE Il SUITE 3100

1230 PEACHTREE ST NE
ATLANTA, GA 30309

Thomson & Thomson Inc.

P.O. Box 71892
Chicago, IL 60694-1892

JAVRUNRIRE

11795771

DUPLICATE

Page 2




THOMSON & THOMSON
* ™

Invoice No.:

Ref. No.:

11795771
Invoice Date: 02/10/2005

ITEM CODE TYPE OF SERVICE DESCRIPTION QTYy UNIT $ AMOUNT
1 2677 US DES INDUSTRY(RELATED CL) Service Base Charge: 1.00 905.00 905.00
Price Reduction: (-300.00)
2 DAY Turnaround Charges: 1.00 490.00 490.00
Turnaround Reduction: 1.00 (-490.00)
SubTotal: 605.00
Discount 4.00% (24.20)
Total Charges: USD 580.80
INVOICE TOTAL: USD 580.80
MARKS: DESIGN OF HEART OR FRUIT SHAPE WITH A V SHAPE OR LEAVES AT THE BOTTOM AND S
EEDS AT THE TOP
CREDIT NUMBER: 1179577-1-1
CREDIT REASON: SALES PERSON
Product Credit: (36.30)
Shipping Credit: (0.00)
Tax Credit: (0.00)
Credit Subtotai: (36.30)
Credit Total: USD (36.30)
ADJUSTED TOTAL: USD 544.50
DUPLICATE Page 3







APPLICANT: . Drowning Pool LLC

ADDRESS: c/o Serling Rooks & Ferrara, LLP
254 West 54" Street, 14% Floor
New York, New York 10019

CLASS: International Class 16
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SERLING ROOKS & FERRARA LLP

ATTORNEYS AT LAW

JOSEPH LLOYD SERLING® 254 WEST 54TH STREET, |14TH FLOOR M. MATTHEW HOWARD
WAYNE D. ROOKS NEW YORK, NEW YORK 10019-55I16 LEGAL ADMINISTRATOR
NICHOLAS C. FERRARA —_—_— _—
THEODORE D. WEIS TELEPHONE: (2i2) 245 - 7300 *ALSO MEMBER TN BAR
MICHAEL L. McKOY FACSIMILE: (212) 586-5175 +ALSO MEMBER NJ BAR
PAMELA L. KLEINo WRITER'S E-MAIL: eMEHBER A BAR ONLY
HAROLD ROSENBLUM® ~MEMBER GA BAR ONLY

J. REID HUNTER™
WALLACE COLLINS*®
GREG W. BROOKS, RC.~
BARRY JAY REISS®

February 2, 2002

BY EXPRESS MAIL
LABEL NO. EJ635494152US

Assistant Commissioner for Trademarks
BOX NEW APP FEE

2900 Crystal Drive

Arlington, Virginia 22202-3513

Re:  Application to Register DROWNING POOL
Dear Sir or Madam:

Enclosed please find the following:

1. Application for Registration on the Principal Register for the mark DROWNING
POOL, together with one (1) drawing of the mark and a Certificate of Mailing by
Express Mail;

2. A check in the amount of $325.00 made payable to "Commissioner of Patents and
Trademarks"; and

3. A self-addressed, stamped postcard.

7 the ghclosed postcard with the filing date and return same to

epclosures: application
’ check
post card

cc: Nicholas C. Ferrara, Esq. (w/o encl.)




‘

IN THE PATENT AND TRADEMARK OFFICE
OF THE UNITED STATES

APPLICANT: Drowning Pool LLC
ADDRESS: c/o Serling Rooks & Ferrara, LLP
254 West 54™ Street
14" Floor
New York, New York 10019
MARK: DROWNING POOL
CLASS: International Class 16
FOR: Printed program books and posters

APPLICATION FOR REGISTRATION ON THE PRINCIPAL REGISTER

TO THE ASSISTANT COMMISSIONER FOR TRADEMARKS:

The above-identified applicant, a limited liability company organized under the laws of
the State of Texas and having a principal place of business c/o Serling Rooks & Ferrara, LLP,
254 West 54™ Street, 14™ Floor, New York, New York, 10019 (“Applicant”), requests
registration of the above-identified mark shown in the accompanying drawing in the United
States Patent & Trademark Office on the Principal Register established by the Act of July 5,
1946 (15 U.S.C. 1051 et. seq., as amended).

Applicant has a bona fide intention to use the mark in commerce in connection with the
following goods and services:

Printed program books and posters

POWER OF ATTORNEY

Applicant hereby appoints as its attorneys Nicholas C. Ferrara, a member of the highest
court of the State of New York, and J. Reid Hunter, a member of the highest court of the State of
Georgia, both of the firm of Serling Rooks & Ferrara, LLP, 254 West 54" Street, 14" Floor, New
York, New York, 10019, Telephone (212) 245-7300, with full power of substitution and

revocation to transact all business in the Patent and Trademark Office in connection with the




above matter and to receive the Certificate of Registration. All correspondence is to be
addressed to Nicholas C. Ferrara at Serling Rooks & Ferrara, LLP.

DECLARATION

Michael J. Luce, being duly warned that willful false statements and the like are
punishable by fine or imprisonment, or both, under 18 U.S.C. § 1001 and may jeopardize the
validity of this application or any resulting registration, hereby states that: (i) he is a
member/manager of Applicant, (ii) he believes Applicant is entitled to use the mark that is the
subject of this application; (iii) to the best of his knowledge and belief, no other person, firm,
corporation, or association has the right to use the above-identified mark in commerce, either in
the identical form thereof or in such near resemblance thereto as to be likely, when used on or in
connection with the goods or services of such other person or entity, to cause confusion, or to
cause mistake, or to deceive; and (iv) all statements made of his own knowledge are true and all

statements made on information and belief are believed to be true.

DROWNING POOL LLC

Attorneys for Applicant

SERLING ROOKS & FERRARA, LLP
254 W. 54" Street

14" Floor

New York, New York 10019
Telephone: (212) 245-7300

Facsimile: (212) 586-5175




CERTIFICATE OF MAILING BY EXPRESS MAIL

1 hereby certify that this Application for Registration on the Principal Register ig’being deposited

with the United States Postal Service as "Express Mail" bearing mailing la umber,
€T (359949 /5 2US and addressed to JAssistant Commissiopeéf for Tra 00,Crystd Drive,
Arlington, VA, 22202-3513” on 2' 2- , 2002.







Corpurations Section
P.O.Box 13697
Austin. Texas 78711-3697

Gwyn Shea
Secretary of State

Office of the Secretary of State )

CERTIFICATE OF ORGANIZATION
OF

DROWNING POOL, LLC
Filing Number: 800113843

‘The undersigned, as Secretary of State of Texas, hereby certifies that Articles of Organization for the
above named company have been received in this office and have been found to conform to Jaw.

ACCORDINGLY, the undersigned, as Secretary of State, and by virtue of the authority vested in the
Secretary by law, hereby issues this Certificate of Organization.

Issuance of this Certificate of Organization does not authorize the use of 2 name in this state in violation

of the rights of another under the federal Trademark Act of 1946, the Texas trademark law, the Assumed
Business or Professional Name Act, or the common law.

Dated: 08/19/2002

Effective: 08/19/2002

Mo Sk

Gwyn Shea 4
Secretary of State

Come visit us on the internet o hitp:/www sos.state.tx.us/
PHONE(512) 463-3355 FAX(512)463-53709 TrY?7-1-1
Prepacd by Wabham William Page :
0-0207

EXHIBIT
Pn\vaink 13



FILED
Inthe O o'the
Secretary of & 1= of Texas

ARTICLES OF ORGANIZATION 19
OF AUG :18 200
DROWNING POOL, LLC Corporations Section

The undersigned natural person of the age of cighteen (18) years orraore, acting as organizer
of a limited liability company under the Texas Limited Liabjlity Company Act, as amended (the
*Act"), hereby adopts the following Articles of Organization for such limited liability company.

ARTICLE ONE
NAME
The name of the company is DROWNING POOL, LLC (the "Company").
ARTICLE TWO
D 110

The period of duration of the Company is perpetual or until the earlier dissolution of the
" Company in accordance with the provisions of its Regulations.

ARTICLE THREE

PURPOSES AND POWERS

Section 1. Purposes. The purposes for which the Company is organized are to transact any
and all lewful business and to engage in any lawful act or activity for which limited liability

companics may be organized under the Act.

Section 2. Powers. Subject to any specific written limitations or restrictions imposed by the
Act, by other law, or by these Articles of Organization, the Company shall have and exercise all of
the powers provided for a corporation under the Texas Business Corporation Act (the "TBCA") and
a limited partnership under the Texas Revised Limited Partnership Act, which powers are not

inconsistent with these Axticles.
ARTICLE FOUR
COM CE OF BUSINES

. The Compary will not commence business until it has Tecéived for the issuance of its
certificates of m embership interest consideration consisting of money, labor done, 3 promissory note,

or properiy recejved.

ARTICLES OF ORGANIZATION - Page ]
SACORMDrowning Paolarticles.wpd 0-0208




ARTICLE FIVE
YOTING

On each matter on which the Membership interest is entitled to vote, aMember will have one
(1) vote or a fraction of one vote per one percent of Membership interest or fraction of Membership
interest owned by the Member. Cumulative voting is prohibited. With respect to any action to be
taken by the Members of the Company ss to any matter, the affirmative vote of the holders of a
majority of the membership interest of the Company entitled to vote thereon and represented in
person or by proxy at a mseting of the Members at which a quorum is present shall be sufficient to
authorize, affirm, ratify or consent to such action. Any action required by the Act to be takeq at any
annual or special meeting of Members may be taken without a meeting, without prior notice, and
without a vote, if a consent or consents in writing, setting forth the action so taken, shall be signed
by the holder or holders of a majority of the membership interest of the Company catitled to vote

ARTICLE SIX

PREEMPTIVE RIGHTS

Each Member of the Company shall be entitled to full preemptive or preferential rights, as
. such rights are defined by law, to subscribe for or purchase the Member's pro rata part of any
membership interest which may be issued at any time by the Company.

ARTICLE SEVEN
REGISTERED OFFICE AND AGENT

Section 1. ,Registered Office. The street address of the initial registered office of the
Company is 3100 Main Street, Suite 260, Dallas, Texas 75226.

Section 2. Registered Agent. The name of the initia] registered agent of the Company at
such address is Paul R. Bassman,

ARTICLE EIGHT
MANAGEMENT BY MEMBERS

Section 1. Manzgement of Company. The business and affairs of the Company are reserved
to and shall be managed by the Members of the Company.

" Section 2. Names and Addresses. The name and address of the initial Member of the
Company is as follows:

ARTICLES OF ORGANIZATION - Page 2 0-0209
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NAME ADDRESS CITY AND STATE

Paul R, Bassman 3100 Main Street Dallas, Texas 75226 ~
Suite 260

provision shall not eliminate or limit the liability of a Member to the extent the Member is found
liable for (a) a breach of the Member's duty of loyalty to the Company or its Members, (b) an act or
omission not in good faith that constitutes a breach of duty of the Member to the Company or an act
or omission that involves intentiona) misconduct or aknowing violation ofthe law, (c) a transaction
from which the Member received an improper benefit, whether or not the benefit resulted from an
action taken within the scope of the Member's office, or (d) an act or omission for which the liability
of the Member is expressly provided by an applicable statute. :

If the Texas Miscellaneous Company Laws Act or other applicable provision of Texas law
bereafter is amendad to authorize further elimination or limitation of the liability of Members, then
the liability of 2 Member of the Company, in addition to the limitation on the personal liability
provided herein, shall be limited 1o the fullest extent permitted by the Texas Miscellaneous Company

repeal or modification,
ARTICLE NINE

AMENDMENT OF REGULATIONS

The Meigbers of the Company hereby retain the power to adopt, alter, amend or repeal the
Regulations of the Company. Such power shall be vested exclusively in the Members,

ARTICLE TEN

INDEMNIFICATION

~ Section 1. Mandartozy Indemnification and Advancement of Expensss. Each person who wasg
Oris made a party or is threatened to be made a party to or s involved in any threatened, pending

Or completed action, suit or Proceeding, whether civil, criminal, administrative, arbitrative or

Or Was'§efving at the request of the Corpany as a diréctor, officer, Partner, venturer, propriétor,
frustee, employee, agent, or similar functionary of agother corporation, partnership, Joint venture,
sole Proprietcrship, trust, employee benefit plan or other enterprise, shal] be indemmified and held
harmiess by the Company to the fullest éxient permitted by the TBCA against all judgments,
penalties (including excise and similar taxes), fines, settlernents, and rsasonable expenses (including

ARTICLES OF ORGANlZATIO_Zg - Page 3
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attorneys' fees) actually incurred by such person in connection with such Proceeding. Such ri ght
shall be a contract right and shall include the right to require advancement by the Company of
reasonable expenses (including attorneys' fees) incurred in defending any such Proceeding in
advance of its fina] disposition; provided, however, that the payment of such expenses in advance

ofconduct necessary for indemnification under the TBCA and a written undertaking, by or on behalf
of such person, to repay all amounts so advanced if it should be ultimately determined that such

person has not satisfied such requirements.

Company and shall inure to thebenefit of the heirs, executors, administrators, successors and assj gns
of such a persop.

Section 3. Jnsurance. The Company shall have Power 1o purchase and maintain insurance
or another arrangement on behalf of any person who is or was a Member or Officer of the Company,
oris or was serving at the request of the Company as a director, officer, partner, venturer, proprietor,
trustee, employee, agent, or similar functionary of another corporation, partnership, joint venture,
sole proprietorship, trust, employee benefit plan or other enlerprise against any Liability asserted
against him and incurred by him in any such capacity, or arising out of his status as such, whether
ot not the Company would have the power to indemnify him against such liability under the
provisions of this Article Ten or the TBCA.

ARTICLE ELEVEN

RESTRICTIONS ON IRANSFER OF MEMBERSHIP INTEREST

The membership interest of the Company will be subject to restrictions on its wansferability
in the manner sst forth in the Regulations of the Comipany. The Company will provide a copy of
the Regulations without charge to any record holder of a membership interest upon written request
addressed to the Company at its principal place of business or jts registered agent's address.

ARTICLE TWELVE
AMENDMENT
These Articles of Organization may be amended, modificd, supplemented or restated in any
manner permitted by applicable Jaw and approved by the affimative vote of members owning more

than fifty percent (50%j in interest of all of the membership interests jn the Company then
outstanding.

ARTICLES OF ORGANIZATION - Page 4
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ARTICLE THIRTEEN

The captions used in these Articles of Organi

be construed in interpreting the provisions hereof.

ARTICLE FOURTEEN
ORGANIZERS

The name and address of the organizer is as follows:
NAME ADDRESS CITY AND STATE
James G. Vetter, Jr. 1201 Elm Street Dallas, Texas 75270

Suite 1700
IN WITNESS WHEREOF, the undersigned have hereunto set their hands the 19th day of

August, 2002.
ORGANIZER:

(] z 5 [
é‘ pau el /7 %&(ZZM a
.Tﬂ', es

s G. Vetter, Jr. y o
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