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Patent and Trademark Office

Trademark Trial and Appeal Board
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But | er Mai | date: Septenber 15, 2004

Qpposition No. 91/154308
Qpposition No. 91/154615

Red Bul I GvbH
V.

Cappucci no Aneri cana Corp.

In an order dated July 7, 2004, the Board granted
applicant’s notion to consolidate; consolidated the above-
identified proceedings; and reset dates.

This case now conmes up on opposer’s notion for default
judgnent, filed July 13, 2004. Acconpanyi ng opposer’s notion is
a docunent dated the July 7, 2004 in which applicant expressly
abandoned its application Serial No. 78/ 057941 only, for the mark
RED STALLION (the subject application of Qpposition No.

91/ 154308) . !

In support of its notion, opposer argues that judgnent
shoul d be entered agai nst applicant because applicant has
abandoned application Serial No. 78/ 057941 w t hout opposer’s

written consent. Qpposer also argues that, because the

! Such abandonment was not associated with either proceeding file.
However, a copy accomnpani es opposer’s notion for judgnent inits
favor.
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proceedi ngs are consolidated, applicant’s express abandonnent
shoul d be inputed to both oppositions in this consolidated
pr oceedi ng.

I n response, applicant acknow edges that it filed an
abandonment of application Serial No. 78/ 057941. Applicant
argues that its decision to abandon such application was made for
busi ness reasons, including that it has not yet used the mark.
However, according to applicant, the subject mark of Qpposition
No. 91/154615 (WLD STALLION) is in use and applicant has not
filed an abandonnment thereof. |In addition, applicant argues that
it was unaware of the Board s consolidation order which issued on
the sanme day applicant signed its abandonnent of application
Serial No. 78/057941, captioned only for Opposition No.91/154308.

Consolidation of cases is a judicial econony intended, in

part, to avoid unnecessary cost and delay of cases involving
common questions of law or fact. However, consolidated cases do
not lose their separate identities, and each proceeding retains
its separate character and requires entry of a separate judgnent.
See Fed. R CGv. P. 42(a); and TBWP §511 (2" ed. rev. 2004).
Thus, applicant’s abandonment of its application Serial No.
78/ 057941 for the mark RED STALLI ON cannot be inferred to be an
abandonnent of its application for the mark WLD STALLI ON
(subject matter of Opposition No. 91/154615).

If, in an inter partes proceeding, the applicant files an

abandonment without the witten consent of every adverse party to
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t he proceedi ng, judgnent shall be entered against the applicant.
See Trademark Rule 2.135.

Accordi ngly, because opposer's witten consent to the
abandonment is not of record, judgnent is hereby entered against
applicant in Qpposition No. 91/154308 only, such opposition is
sustained and registration to applicant of its application Seri al
No. 78/057941 only is refused.

The cases are no | onger consolidated, and Opposition No.
91/ 154615 wi Il | proceed under the schedule set forth in the
Board’s July 7, 2004 order, repeated bel ow.

THE PERI OD FOR DI SCOVERY TO CLOSE: Novenber 15, 2004

30-day testinony period for party
in position of plaintiff to close: February 13, 2005

30-day testinony period for party
in position of defendant to cl ose: April 14, 2005

15-day rebuttal testinony period
to cl ose: May 29, 2005

In each instance, a copy of the transcript of testinony
together with copies of docunentary exhibits, nust be served on
the adverse party within thirty days after conpletion of the
taking of testinony. Rule 2.125.

Briefs shall be filed in accordance with Rule 2.128(a) and
(b). An oral hearing will be set only upon request filed as

provi ded by Rule 2.129.

By the Trademark Trial
and Appeal Board



