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I. PRELIMINARY STATEMENT

In the above styled matter, Petitioner, Monster Cable Products, Inc., (hereinafter
“Petitioner” or "Monster") hereby replies to the Trial Brief filed by the Registrant/Applicant,
Tecmo, LTD (hereinafter “Tecmo”). As more fully set forth below, in support of its arguments
that it should prevail in this matter, Tecmo misstates the facts and misapplies the law.

II.OBJECTIONS
A. MONSTER’S RESPONSES TO TECMO’S OBJECTIONS

Tecmo objects to various questions asked in the Everett Trial Deposition on the grounds
the questions were leading. These objections should be overruled as the questions were not
leading or were rephrased so as not be leading.

Tecmo further objects to a question asked in the Vena Trial Deposition on the grounds that
the question called for a legal conclusion. The question at issue was not seeking a legal
conclusion, but merely was seeking to inquire the extent of Mr. Vena’s knowledge, as being a
paralegal for Tecmo’s counsel and not an employee of Tecmo, of Tecmo’s use of the marks at
issue. The question did not call for a legal conclusion. Accordingly, this objection should be

overruled.

B. MONSTER’S REPLY TO TECMO’S RESPONSES TO MONSTER’S
OBJECTIONS

1. Monster’s Rule 403 Objections to the Vena Dep.

Monster objected to the Vena Deposition on the grounds Tecmo failed to timely provide
the related exhibits for the deposition. Tecmo attempts to argue that the failure to provide the

exhibits was caused by Monster’s counsel. Tecmo, however, does acknowledge that there was

-1-



an agreement that the exhibits would be timely provided. Further, Monster acknowledges that
Tecmo’s counsel sent the exhibits by overnight courier. However, the basis for the objection was
that Tecmo violated its agreement to provide its exhibits prior to the deposition. Armed with the
knowledge the exhibits had not yet arrived, Tecmo refused to postpone the deposition a few hours
to allow the courier to deliver the exhibits. Given the witness was an employee of Tecmo’s
counsel, and that no employee of Tecmo was present, this delay would not have caused any
prejudice to Tecmo. Clearly, the testimony in the Vena Trial Deposition was obtained with
unnecessary prejudice to Monster. This type of action should not be rewarded. Accordingly,
Monster’s objection should be sustained.

2. Monster’s Rule 802 Objection to the Vena Dep.

Monster objected to the exhibits to the Vena Deposition on the basis that they are hearsay.
Tecmo simply argues they are not, and questions what “statements” they make. The “statements”
however can be found in Tecmo’s own Trial Brief. (Tecmo Trial Br., p. 18, 23-24). In its Trial
Brief, Tecmo relies upon these exhibits in support of its position that there is no likelihood of
confusion. Clearly, Tecmo is attempting to use these exhibits to prove the truth of the statements
made therein, which is improper. See, Blue Man Productions v. Tarmann, 75 USPQ2d 1811,
1813 (TTAB 2005) Monster’s objection should be sustained.

3. Monster’s Rule 802 Objection to the Notice of Reliance.

As with the Vena Deposition, Monster objected to the documents attached to the Notice
of Reliance on the grounds they are hearsay, and Tecmo responded they were not. Documents
submitted under a Notice of Reliance do not automatically become admissible. They must still
satisfy the Rules of Evidence. Since Tecmo, in its Trial Brief, has attempt to use the truth of the
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statements made therein in support of its case (Tecmo Trial Brief, p 8), they are to be considered

hearsay and should be excluded. See Blue Man, supra. (“Printed publications or broadcast news

reports would be hearsay if they were offered to prove the truth of the statements made therein, and
to the extent that opposer seeks to rely on them as evidence of the statements made in the articles or
broadcasts, applicant’s objection is well taken.”)

C. MONSTER’S OBJECTIONS TO TECMO’S TRIAL BRIEF

1. Monster objects to the use of improper evidence contained in Tecmo’s Trial Brief

a. Monster objects to the statements regarding Tecmo’s corporate history. (Tecmo Brief,
p. 7) The facts contained in these statements set forth information not contained in the Vena
Deposition nor in the Notice of Reliance.

b. Monster objects to the statements regarding Tecmo’s video games. (Tecmo Brief, p.
7-8) The facts contained in these statements, which include statements involving alleged sales in
Japan and the development of new games, are not contained in the Vena Deposition nor in the
Notice of Reliance.

c. Monster objects to the statements regarding the nature, and volume of sales, of its video
games. (Tecmo Brief, p. 8) Again, none of the facts contained in these statements are contained
in the Vena Deposition nor in the Notice of Reliance.

d. Monster objects to the statements regarding the interaction between Monster and
Tecmo. (Tecmo Brief, p. 8-9) Again, none of the facts contained these statements are contained

in the Vena Deposition nor in the Notice of Reliance.



D. MONSTER OBJECTS TO TECMO’S ALLEGATIONS OF FRAUDULENT
REGISTRATION OF MONSTER GAME

Monster objects to Tecmo’s request for the Board to, sua sponte, cancel Monster’s
MONSTER GAME registration. This request is truly misleading. Tecmo, in its request, fails to
inform the Board of the fact that it filed a cancellation action, Cancellation No. 92/043,140, in
April 2004 seeking to cancel this Registration, or the fact that this matter is currently pending.
Moreover, Tecmo failed to inform the Board that its testimony period expired on February 7, 2006
with it failing to take any testimony during that time.' There is no good faith excuse for Tecmo
to not set this information out in it Trial Brief.

Additionally, due to the ability to use the Everett Deposition in the ‘140 Cancellation,
pursuant to TTMP §530, Tecmo has no excuse to urge the Board to take the extraordinary
measure of cancellation, sua sponte, in this matter. Tecmo could have sought leave of the Board
to use the Everett Deposition in the ‘140 Cancellation action They failed to do so.

By not being forthright with the Board, Tecmo’s request is clearly made in bad faith and
should be denied. Moreover, to the extent Tecmo can be sanctioned, such sanctions should be
considered.

In the event, however, the Board seeks to act on Tecmo’s request, Monster requests a stay

in proceedings to allow time to further address this issue.

1Monster, herein, notifies the Board and Tecmo, that it intends to file forthwith a Motion for Judgment
for Plaintiff’s Failure to Prove Case pursuant to TTMP §534.
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III. ARGUMENT
A. TECMO’S LACHES ARGUMENT IS BASED ON FACTS NOT IN EVIDENCE

Tecmo argues that Monster’s claims should be barred on the grounds of laches. However,
all evidence used in support of its argument is not found in the record. Mr. Vena, the paralegal
for Tecmo’s counsel, did not testify or otherwise provide any evidence regarding Monster, let
alone sufficient evidence regarding when Monster first learned of Tecmo’s use of its mark.
Clearly, there is no competent evidence to support this position.

Secondly, Monster first brought action against Tecmo in the TTAB in 2002, or
approximately 3 years after Tecmo’s MONSTER RANCHER application was published. Without
any additional evidence, this alone does not support a finding of laches, and Monster’s claims
should not be so barred.

B. TECMO’S CONFUSION ARGUMENT IS BASED ON EVIDENCE WITH
LITTLE PROBATIVE VALUE.

Tecmo, in support of its arguements against a likelihood of confusion, repeatedly rely upon
the exhibits in Vena Deposition or the documents associated with its Notice of Reliability. As set
forth in Monster’s Trial Brief, these documents have little probative value and cannot be given any
weight as to the strength of the MONSTER marks. See AMF Inc. v. American Leisure Products,
Inc., 474 F.2d 1403, 177 USPQ 268, 269 (CCPA 1973) (not evidence of what happens in the
market place or consumer familiarity); See also Olde Tyme Foods Inc. v. Roundy's Inc., 961 F.2d
200, 22 USPQ2d 1542, 1545 (Fed. Cir. 1992) (may not be given any weight in determining
strength of a mark); Seabrook Foods, Inc. v. Bar-Well Foods Ltd., 568 F.2d 1342, 196 USPQ

289, 291 n.12 (CCPA 1977) (little evidentiary value in determining scope of protection);
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Tektronix, Inc. v. Daktronics, Inc., 187 USPQ 588 (TTAB 1975), aff’d,534 F.2d 915, 189 USPQ
693, 694 (CCPA 1976) (little weight on likelihood of confusion). See also, TBMP
§704.03(b)(1)(B).

C. THE GOODS ARE SIMILAR

In its Trial Brief, Tecmo makes broad statements in an attempt to distances themselves
from the products of Monster. However, all these arguments are not based on any fact on the
record, but are merely bald attorney argument. Tecmo could have provided one of its employees
to testify regarding its products or its channels of trade. It chose only to take the deposition of a
paralegal who had no knowledge of Tecmo. To now argue purported facts not in the record that
Tecmo is somehow different should not be allowed.

Additionally, Tecmo attempts to portray Monster as only a company that sells power cables
and as such its products are not confusing in the marketplace. Tecmo argument fails take into
consideration that Monster sells products specifically in the video gaming field, the same field as
Tecmo. In unrebutted and unchallenged testimony, Monster has submitted evidence that it sells
Monster branded products specifically associated with the same gaming platforms (XBOX,
Playstation) as Tecmo. It is clear that the products in question are related.

D. THE GOODS HAVE SIMILAR TRADE CHANNELS AND CLASSES OF
PURCHASERS

Tecmo argues, in its Brief, that no evidence exists that the parties goods travel in the same
channels. Tecmo’s argument, however, fails on the basis that due to there being no limitations
regarding channels of trade or classes of purchasers in the respective registration or applications,

legal precedent dictates that its goods contained therein, the channels of trade and potential
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customers associated therewith are presumed to be all appropriate trade channels for the sale of
surge protectors to all potential purchasers of surge protectors. See Cunningham v. Laser Golf
Corp, 55 USPQ2d 1842, 1844 (Fed. Cir. 2000) (The Federal Circuit, in affirming the Board’s
decision to cancel a mark, stated that “because neither the petitioner nor registrant has limited the
products identified in the respective registrations to any particular channels of trade or classes of
purchasers, we must deem the goods travel in all appropriate trade channels to all potential
purchasers of such goods.”). See also, In re Elbaum, 211 USPQ 639, 640 (TTAB 1981) (The
Board stating:

“[Wlhere the goods in a cited registration are broadly described,

and there are no limitations in the identification of goods as to their

nature, type, channels of trade or classes of purchasers, it is

presumed that the scope of the registration encompasses all goods

on the nature and type described, that the identified goods move in

all channels of trade that would be normal for such goods and that

the goods would be purchased by all potential customers.”)
See also, In re N.A.D. Inc., 57 USPQ2d 1872 (TTAB 2000) (“Registrant's goods are broadly
identified as computer programs recorded on tapes or disks, without any limitation as to the kind
of programs or the field of use. Accordingly, we must assume that registrant's goods encompass
all such computer programs including those which may be intended for the medical field. As such,
they may travel in the same channels of trade normal for those goods and to all classes of

prospective purchasers for those goods.”)

IV. TECMO HAS NO EVIDENCE OF USE ON OR PRIOR TO THE DATE OF
FILING OF ITS “MONSTER RANCHER” REGISTRATION

In response to Monster’s highlight of the fact that Tecmo did not provide any evidence of

use in commerce of the mark MONSTER RANCHER prior to the filing of the subject
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Registration, Tecmo attempts to argue that its registration is valid. However, none of these
arguments are factually or legal persuasive.

Tecmo first argues that Monster is procedurally barred from raising this position. They
state Monster “could have raised this argument in its initial pleadings” in an attempt to cloud the
facts. Monster did not raise this issue until it had sufficient evidence to make this allegation. To
do so prior would be improper. Moreover, Monster cannot predict what evidence Tecmo would
have submitted in support of its case. Monster merely responded to the trial evidence Tecmo
provided. Why Tecmo failed to provide any evidence of use is only a question Tecmo can answer.

Tecmo also argues that statements of use contained in the application or statement of use
is sufficient to establish actual use. This position clearly goes against established precedent. See,
37 CFR 2.122(b). Further, TTMP §704.03 states:

“The fact that the subject application or registration file is
automatically part of the record in a proceeding does not mean that
the allegations made, and the specimens, documents, exhibits, etc.,
filed therein are evidence on behalf of the applicant or registrant in
the inter partes proceeding. Allegations must be established by
competent evidence properly adduced at trial. The specimens,
documents, exhibits, etc., in an application or registration file are
not properly adduced evidence in an inter partes proceeding, on
behalf of the applicant or registrant unless they are identified and
introduced in evidence as exhibits during the testimony period.”
Clearly, Tecmo’s position is not in accord with the legal landscape on this issue.

Tecmo’s third argument addresses the burden of proof. This argument is founded on the

position that Tecmo only needs to provide the registration at issue to establish sufficient evidence

of use. For the same reasons as above, Tecmo has the burden of production of evidence that it

had used the mark in commerce on or prior to the date of filing. It, however, failed to makes such
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a showing.

Finally, Tecmo makes what could be considered the second truly misleading argument in
its Trial Brief. Tecmo states that it has “more than adequate proof in the record to demonstrate
[it’s] continuing use of the MONSTER RANCHER mark.” (Tecmo Trial Brief, p. 28). In
support of this statement, Tecmo states that a Section 8 signed by “an officer of Tecmo” is
evidence of Tecmo’s continuous use in commerce of the MONSTER RANCHER mark since the
date of first use.

First, a Section 8 affidavit does not support a conclusion of continuous use. It is used to
establish the mark in question is in use, or excusable nonuse is claimed, at the time of the
affidavit, or . See, TMEP §1604.10 (“The §8 affidavit must state that the mark is in use in
commerce on or in connection with the goods and/or services listed in the registration, unless
excusable nonuse is claimed. 37 C.F.R. §2.161(f)(1).”).

Second, Tecmo again failed to inform the Board of critical information. In this instances,
Tecmo filed a Combined Section 8 and 15 Affidavit relating to this Registration in April, 2005.
In January, 2006, the Affidavit was accepted as to Section 8 and acknowledged as to Section 15.
However, in February, 2006, the Section 15 portion was abandoned. It is unknown why the
Section 15 was abandoned due to the supporting documents not being available online. What is
known is that Tecmo was aware of the Section 15 Affidavit and its history but intentionally did
not make any mention of it in their Trial Brief.

One potential reason the Section 15 affidavit was abandoned could be due to a misleading
affidavit. The Combined Affidavit includes the standard declaration statement that there is “no
proceeding involving said rights pending and not disposed of either in the Patent and Trademark
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Office or in the courts.” Clearly, this proceeding would be a pending proceeding which would
be prevent the filing of a Section 15 Affidavit. Since this declaration was signed by “an officer
of Tecmo,” it is questionable that the execution of this Combined Affidavit was made in good
faith. While it could have been an oversight, it could easily have been meant to be intentionally
misleading. Without further investigation, the facts surrounding this Combined Affidavit are
suspect.’
In any event, the Combined Affidavit should be disregarded in its entirety. Further, as
there is no Section 15 Affidavit being acknowledged, Tecmo has no evidence of continued use.
Due to the foregoing, Tecmo has not provided any evidence of use of its mark MONSTER
RANCHER on or before the date of the filing of the related application. According, this
Registration should be cancelled.
111
111
11
111
111
111
111
111

/11

2If the Board does not cancel this Registration based on the current record, Monster respectfully requests
leave to conduct discovery into the facts surrounding the submittal and subsequent abandonment of this Affidavit.
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V. CONCLUSION
For all of the reasons discussed above, Monster submits that in view of the likelihood of
confusion between it’s MONSTER Family of Marks and Tecmo’s MONSTER RANCHER Marks,
as in Registration No. 2,428,527 and Application Nos. 76/332,973 and 76/389,408, cancellation

of this Registration and the opposition of these Applications is appropriate.

Dated: March 10, 2006 Respectfully submitted,

LARIVIERE, GRUBMAN & PAYNE, LLP

by 155 W
Brent A. Capeffart

Robert W. Payne
Attorneys for Petitioner
Monster Cable Products

LARIVIERE, GRUBMAN & PAYNE, LLP
P.O. Box 3140

19 Upper Ragsdale Drive, Suite 200
Monterey, CA 93942-3140

(831) 649-8800
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PROOF OF SERVICE

I am over 18 years of age and not a party to the within action. My business address is

19 Upper Ragsdale Drive, Suite 200, Monterey, California, 93940. On March 10, 2006, I
served the following document:

1. PETITIONER’S REPLY TRIAL BRIEF

by placing a true copy thereof enclosed in a sealed envelope and served in the manner

described below to the interested parties herein and addressed to:

i

Paul W. Garrity, Esq.

Kelly Drye & Warren LLP
101 Park Avenue

New York, New York 10178

MALIL: I caused such envelope(s)to be deposited in the mail at my business address,
with postage thereon fully prepaid, addressed to the addresses(s) designated. I am
readily familiar with the business’ practice of collecting and processing correspondence
to be deposited with the United States Postal Service on that same day in the ordinary
course of businesses.

HAND DELIVERY: I caused such envelope(s) to be delivered by hand to the
addressee(s) designated.

ELECTRONIC: By use of electronic transmissions, I served a copy of the within
document on the above parties.

BY FACSIMILE: By use of facsimile machine telephone number (%) *k_ %k |
served a copy of the within document on the below parties at the facsimile number
listed. The transmission was reported as complete and without error.

FEDERAL: I declare that I am employed in the office of a member of the bar of this
court at whose direction the service was made.

Executed on March 10, 2006 at Monterey, California.

B it
Brent Capehart
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