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Commissioner for Trademarks
2900 Crystal Drive
Arlington, VA 22202-3513

Dear Madam;

In connection with the above-referenced trademark application, transmitted herewith are the

following:
1. Opposition to Motion to Compel (4 pages)(in duplicate);
2. Post card in acknowledgment of all transmitted materials.
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Please date-stamp the enclosed post card and return same to the undersigned in
acknowledgment of receipt of all transmitted materials.
Respectfully submitted,
LARIVIERE, GRUBMAN & PAYNE, LLP

Do

Robert W. Payne
Attorney for Potential Opposer
Monster Cable Products, Inc.

RWP/sgs

Date: January 5, 2004

LARIVIERE, GRUBMAN & PAYNE, LLP
P.O. Box 3140

Monterey, CA 93942-3140

(831) 649-8800
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

MONSTER CABLE PRODUCTS, INC., etal, ) Opposition No. 154,125
) Opposition No. 154,136
Opposers, ) Cancellation No. 41,581
)
Vs, ) OPPOSITION TO MOTION
) TO COMPEL
TECMO, LTD., ) 0GOSO
)
Applicant. ) 01-05-2004
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This motton concerns a notice of deposition gave only three days’ effective notice.
Applicant moves to compel attendance, when it has failed to observe basic principles of giving
adequate, effective notice. For that reason Opposers should not be compelled to attend the
scheduled deposition. No other discovery matter is disputed by Applicant.

STATEMENT OF FACTS

On or about November 25, 2002, Opposers filed the Notice of Opposition in this matter.
The Board issued a schedule, opening discovery on January 19, 2003 and closing discovery after
a stipulated Motion and further Order on October 16, 2003.

On October 9, 2003, Applicant served by overnight mail to Opposers a Notice of Taking
Deposition under Rule 30(b)(6). (See Exhibit A to Declaration of Paul Garrity in support of

Motion.) The notice provided an extensive, three-page list of items on which various witnesses
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were to be grilled. The deposition purported to set the deposition of the various designated persons
for Thursday, October 16, 2003. A previous letter had indicated Applicant intended to notice
unspecified depositions during the week of October 13, 2003, but no specific notice was given of
the parties, subjects or dates, nor did Opposers assent or respond to the letter. (See Exhibit B to
Declaration of Paul Garrity in support of Motion.)

Opposers promptly upon receipt, on October 10, 2003, served its Objections to the notice
of deposition, asserting that inadequate notice had been provided. (See Exhibit C to Declaration
of Paul Garrity in support of Motion.)

ARGUMENT

The deposition notice gave only three days’ effective notice. That is inadequate, and
Opposers properly objected to the notice as deficient on its face.

The notice was mailed overnight on Thursday, October 9, 2003. According to Fed. Rule
Civ. Proc 6(e), such notice was effective three days later, because it was not personally served.
Thus, it was not nominally effective until Sunday, October 12. However, since Sunday is not a
normal business day, and no one was present to receive it, under Rule 6(a), the first day of
effective notice of the deposition was Monday, October 13. The deposition was to commence on
October 16, three days later.

The notice was defective on its face for failure to give adequate notice. It was an extensive
notice, requiring attendance under Rule 30(b)(6) by each of the persons most qualified to testify
on a three-page list of topics. Under any reasonable interpretation, there was insufficient notice
to permit the gathering up of the information, determining the identities of the witnesses to be
deposed, and ensuring their calendars were clear for a date three days’ hence, much less anything
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else. In addition, reasonable notice was necessary and lacking to enable counsel to review the
available information, prepare for the deposition and meet with the witnesses to prepare each of
them for examination. Thus, two days’ notice was held in sufficient in Lloyd v. Cessna Aircraft
Co. (ED Tenn. 1976) 430 F.Supp. 25, 26. Ten days - including the witnesses and subjects -

is the expected norm. “What is ‘reasonable’ depends on the circumstances, but at least 10 days’

notice is customarily expected. [In re Stratosphere Corp. Secur. Litig. (D NV 1999) 183 FRD 684,

687 (citing text).” Schwarzer, Federal Civil Procedure Before Trial (2003) §11:1436,p. 11-148
(emphasis added). See also Jean Patou Inc. v. Theon, Inc., 18 USPQ2d 1072 (TTAB 1990)(one
day’s notice day before close of examination period unreasonable, despite offer to reschedule).

It is no answer to say that a letter was mailed earlier, indicating Applicant’s vague desire
to schedule depositions. That letter is not formal notice. Moreover, it did not identify the persons
nor did it identify the issues of examination. Without that information, Opposers would be
wandering in a fishing expedition wilderness, lacking direction on the areas or persons of inquiry.
Nor had counsel for Opposers agreed to that date, and Applicant does not claim otherwise.

SUMMARY AND CONCLUSION

Because the notices of deposition gave only three days’ effective notice, inadequate notice
was provided. For that reason Opposers should not be compelled to attend the scheduled
deposition.

Respectfully submitted,

Dated: January 5, 2004 LARIVIERE, GRUBMAN & PAYNE, LLP

RO/

Robert W. P§yne
Attorneys for Opposers
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LARIVIERE, GRUBMAN & PAYNE, LLP
P.O. Box 3140

Monterey, CA 93942-3140

Telephone: (831) 649-8800

Facsimile: (831) 649-8835
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PROOF OF SERVICE

I am over 18 years of age and not a party to the within action. My business address is 19

Upper Ragsdale Drive, Monterey, California, 93940. On January 5, 2004, [ served the following

document:

1. OPPOSITION TO MOTION TO COMPEL

by placing a true copy thereof enclosed in a sealed envelope and served in the manner

described below to the interested parties herein and addressed to:

[
b

Paul W. Garrity, Esq.

KELLEY, DRYE & WARREN, LLP
101 Park Avenue

New York, NY 10178

U. 8. MAIL: I caused such envelope(s)to be deposited in the mail at my business address,
with postage thereon fully prepaid, addressed to the addresses(s) designated. Iam readily
familiar with the business’ practice of collecting and processing correspondence to be

deposited with the United States Postal Service on that same day in the ordinary course of
businesses.

HAND DELIVERY: I caused such envelope(s) to be delivered by hand to the addressee(s)
designated.

BY FACSIMILE: By use of facsimile machine telephone number (***) *¥*_%%%* [ served
a copy of the within document on the below parties at the facsimile number listed. The

transmission was reported as complete and without error.

FEDERAL: I declare that I am employed in the office of a member of the bar of this court

at whose direction the service was made.
T]@nia.

Executed

Shirley G.|Shepard |
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