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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application of: SBVC, Inc.

ITU Application Serial No.: 76/324,455

Mark: MOBIUS VENTURE CAPITAL

Filed: October 11, 2001

Published for Opposition: July 2, 2002

In re Application of: SBVC, Inc.

ITU Application Serial No.: 76/338,115

Mark: MOBIUS VENTURE CAPITAL & Design
Filed: November 13, 2001

Published for Opposition: July 2, 2002

MOBIUS MANAGEMENT SYSTEMS, INC. )

(s

Opposer, ‘
Opposition No. 91153383

V.

.~ M S N e

MOBIUS VENTURE CAPITAL, INC., formerly )
SBVC, Inc.

Applicant.

&

APPLICANT MOBIUS VENTURE CAPITAL, INC.
ANSWER TO CONSOLIDATED NOTICE OF OPPOSITION

AN
Mobius Venture Capital Inc., formerly SBVC, Inc., (“Applicant”), hereby answers the

Consolidated Notice of Opposition filed by Mobius Management Systems, Inc. (“Opposer”)
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against registration of Applicant’s trademarks “MOBIUS VENTURE CAPITAL,” Serial No.
76/324,455, and “MOBIUS VENTURE CAPITAL and Design,” Serial No. 76/388,115,
(hereinafter referred to as “Applicant’s Marks™), as follows. Applicant denies each and every
allegation not specifically admitted herein.

1. Answering the preamble to the Consolidated Notice of Opposition, Applicant is
without information or belief sufficient to admit or deny the allegations concerning Opposer’s
belief with respect to Applicant’s Marks, and, on that basis, denies those allegations, and
Applicant denies that Opposer will be damaged by the registration of Applicant’s Marks.

2. Answering paragraph 1 of the Consolidated Notice of Opposition, Applicant is
without information or belief sufficient to admit or deny the allegations concerning Opposer’s
incorporation and location, and on that basis denies each and every allegation therein.

3. Answering paragraph 2 of the Consolidated Notice of Opposition, Applicant
admits that it is a California corporation located at 200 West Evelyn Avenue, Suite 200,
Mountain View, California 94041, but denies that its name is SBVC, Inc. Applicant changed its
name from SBVC, Inc. to Mobius Venture Capital, Inc. on December 5, 2001.

4. Answering paragraph 3 of the Consolidated Notice of Opposition, Applicant is
without information or belief sufficient to admit or deny the allegations of paragraph 3 and on
that basis denies each and every allegation therein.

5. Answering paragraph 4 of the Consolidated Notice of Opposition, Applicant is
without information or belief sufficient to admit or deny the allegations of paragraph 4 and on

that basis denies each and every allegation therein.
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6. Answering paragraph 5 of the Consolidated Notice of Opposition, Applicant is
without information or belief sufficient to admit or deny the allegations of paragraph 5 and on
that basis denies each and every allegation therein.

7. Answering paragraph 6 of the Consolidated Notice of Opposition, Applicant is
without information or belief sufficient to admit or deny the allegations of paragraph 6 and on
that basis denies each and every allegation therein.

8. Answering paragraph 7 of the Consolidated Notice of Opposition, Applicant avers
that the cited application speaks for itself and Applicant is otherwise without information or
belief sufficient to admit or deny the allegations of paragraph 7 and on that basis denies each and
every allegation therein.

9. Answering paragraph 8 of the Consolidated Notice of Opposition, Applicant avers
that the cited registrations speak for themselves and Applicant is otherwise without information
or belief sufficient to admit or deny the allegations of paragraph 8 and on that basis denies each
and every allegation therein.

10. Answering paragraph 9 of the Consolidated thice of Opposition, Applicant is
without information or belief sufficient to admit or deny the allegations of para.graph 9 and on
that basis denies each and every allegation therein.

11.  Answering paragraph 10 of the Consolidated Notice of Opposition, Applicant is
without information or belief sufficient to admit or deny the allegations of paragraph 10 and on

that basis denies each and every allegation therein.
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12.  Answering paragraph 11 of the Consolidated Notice of Opposition, Applicant is
without information or belief sufficient to admit or deny the allegations of paragraph 11 and on
that basis denies each and every allegation therein.

13.  Answering paragraph 12 of the Consolidated Notice of Opposition, Applicant
denies that the alleged word mark and design mark are famous. Applicant is without information
or belief sufficient to admit or deny the remaining allegations of paragraph 12 and on that basis
denies each and every allegation therein.

14.  Answering paragraph 13 of the Consolidated Notice of Opposition, Applicant is
without information or belief sufficient to admit or deny the allegations of paragraph 13 and on
that basis denies each and every allegation therein.

15. Answering paragraph 14 of the Consolidated Notice of Opposition, Applicant
denies that Application Serial No. 76/324,455 was filed on October 1, 2001. Applicant admits
that Application Serial No. 76/338,115 for MOBIUS VENTURE CAPITAL and Design was
filed on November 13, 2001.

16.  Answering paragraph 15 of the Consolidated Notice of Opposition, Applicant
admits that there is a disclaimer of the terms “VENTURE CAPITAL” in Application Serial Nos.
76/338,115 and 76/324,455. Except as expressly admitted herein, Applicant denies each and
every remaining allegation of paragraph 15.

17.  Answering paragraph 16 of the Consélidated. Notice of Opposition, Applicant
denies each and every allegation therein.

18.  Answering paragraph 17 of the Consolidated Notice of Opposition, Applicant

admits that the services in Application Serial Nos. 76/324,455 and 76/338,115 are identified as
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Answer to Opposition No. 91153383
“investment of venture capital and management of venture capital funds” in International Class
36.

19.  Answering paragraph 18 of the Consolidated Notice of Opposition, Applicant
states that the statements on its website must be viewed as a whole and in context, and on that
basis Applicant denies the allegations contained in paragraph 18.

20.  Answering the first sentence of paragraph 19 of the Consolidated Notice of
Opposition, Applicant admits that its clients include, among other companies, technology-related
companies. Applicant denies each and every remaining allegation lof paragraph 19 of the
Consolidated Notice of Opposition.

21.  Answering paragraph 20 of the Consolidated Notice of Opposition, Applicant
denies each and every allegation therein.

22.  Answering paragraph 21 of the Consolidated Notice of Opposition, Applicant
admits that it filed Application Serial No. 76/324,455 on October 11, 2001 and Application
Serial No. 76/338,115 on November 13, 2001. Applicant is without information or belief
sufficient to admit or deny the remaining allegations of paragraph 21 and on that basis denies
each and every remaining allegation therein.

23.  Answering paragraph 22 of the Consolidated Notice of Opposition, Applicant is
without information or belief sufficient to admit or deny the allegations concerning Opposer’s
belief with respect to the Applicant’s Marks, and, on that basis, denies those allegations, and
Applicant denies each and every remaining allegation of paragraph 22.

24.  Answering paragraph 23 of the Consolidated Notice of Opposition, Applicant

denies each and every allegation therein.
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25.  Answering paragraph 24 of the Consolidated Notice of Opposition, Applicant
denies each and every allegation therein.

26.  Answering paragraph 25 of the Consolidated Notice of Opposition, Applicant
denies each and every allegation therein.

27.  Answering paragraph 26 of the Consolidated Notice of Opposition, Applicant
denies each and every allegation therein.

AFFIRMATIVE DEFENSES

In further answer to the Consolidated Notice of Opposition, Applicant asserts as separate
and affirmative defenses that:

1. The Consolidated Notice of Opposition, and each paragraph thereof, taken
individually or collectively, fails to state a basis for the relief sought.

2. The Consolidated Notice of Opposition is barred by the doctrines of waiver,
laches, and estoppel. |

3. Opposer lacks standing to oppose the Applications in that Opposer’s alleged use
of the mark MOBIUS and its curved, segmented design mark do not give Opposer rights,
superior or otherwise, sufficient to support an opposition to Applicant’s Marks.

4. Opposer lacks standing to oppose the Applications due to its failure to police its
MOBIUS word mark, MOBIUS and Design mark and Mobius Logo.

5. There is no likelihood of confusion, mistake, or deception between the parties’
respective uses of their marks, and no dilution of the Opposer’s marks because there are

numerous coexisting marks containing the term “Mobius” and containing variations of circular
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designs (i.e., there is a crowded filed around Opposer’s marks), and the parties’ respective
marks, business areas and channels of trade are separate and distinct.

6. Opposer lacks standing to oppose the Applications in that Opposer is not likely to
be damaged or injured by Applicant’s use and registration of the Applicant’s Marks.

7. There is no likelihood of confusion, mistake, or deception between the parties’
respective marks, and no dilution of Opposer’s marks because the marks, as used by the parties,
are not confusingly similar.

8. There is no likelihood of confusion, mistake or deception between the parties’
respective uses of their marks, and no dilution of Opposer’s marks because the services provided
by Applicant under the Applicant’s Marks are distinctive from those products and/or services
with which Opposer allegedly employs its pleaded marks.

9. There is no likelihood of confusion, mistake or deception between the parties’
respective uses of their marks, and no dilution of Opposer’s marks because the class of
prospective purchasers of the parties’ respective products and /or services is sophisticated with
respect to purchasing decisions and specifically with respect to the source of such products
and/or services.

10.  There is no likelihood of confusion, mistake, or deception between the parties’
respective uses of their marks, and no dilution of Opposer’s marks because the parties’
respective marks are decidedly different in sight, sound, spelling, and commercial impression.

11.  There is no likelihood of confusion, mistake, or deception between the parties’
respective uses of their marks, and no dilution of Opposer’s marks because the channels of trade

for the parties’ respective products and/or services are separate and distinct.
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WHEREFORE, Applicant prays that the Consolidated Notice of Opposition be dismissed

in its entirety and that registrations issue to Applicant for Applicant’s Marks.

Respectfully submitted,

COOLEY GODWARD LLP

Date: [A / a / 0 A By:

usan D. Berney-Key, Esq.
Attorneys for Applicant
Five Palo Alto Square
3000 El Camino Real

Palo Alto, California 94306-2155
(650) 843-5000
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Answer to Consclidated Notice of
Opposition was mailed, on December 9, 2002, first-class postage prepaid, to counsel for
Opposer:

Randy Lipsitz, Esq.

Kramer Levin Naftalis & Frankel LLP
919 Third Avenue

New York, NY 10022

Date: /;/’/Q/ﬁ,L %@% -
ucy Altieri

626345 v1/PA
DF@HO11.DOC 9



