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By the Board:

On June 17, 2004, the Board issued an order denying
opposer’s notion to reopen discovery and testinony periods
and di sm ssing the opposition on its nerits.

On July 19, 2004, opposer filed a notion for
reconsi deration of the Board’ s June 17, 2004 order.

Cenerally, the prem se underlying a notion for
reconsi deration (whether it be for reconsideration of a
decision on a notion under 37 CFR 82.127(b) or of a final
deci si on under 37 CFR 82.129(c)) is that, based on the
facts before it and the prevailing authorities, the Board
erred in reaching the order or decision it issued. Such a

notion may not properly be used to introduce additional
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evi dence, nor should it be devoted sinply to a reargunent
of the points presented in a brief on the original notion.
Rat her, the notion normally should be limted to a
denonstration that, based on the facts before it and the
applicable law, the Board's ruling was in error and
requires appropriate change. See TBMP 88 518 and 544 (2d
ed. rev. 2004).

Inits notion for reconsideration, opposer makes three
al l egations of Board error. First, it argues that we
abused our discretion by failing to grant opposer's notion
to reopen as conceded. Second, it argues that we abused
our discretion in ruling on the nerits of the opposition.
And, third, it argues that our final decision was erroneous
and not supported by substantial evidence. W address the
three allegations of error in order.

Initially, we note that opposer’s first argunent
begins by blurring the distinction between the question of
whet her a judgnment should be entered against a plaintiff
that fails to prosecute its case, including failing to file
a brief, and the question whether that plaintiff has
establ i shed grounds to reopen discovery and/or trial.
Plaintiff is mstaken in concluding that nmerely because it
est abl i shed grounds for discharging a Rule 2.128(a)(3)

order to show cause it has therefore al so established that
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its utter neglect of its burden as plaintiff should be
excused and the entire schedule for this case reset.

As to whether we shoul d have granted opposer’s notion
to reopen as conceded and opposer’s contention that we
erred in not doing so, Trademark Rule 2.127(a) clearly
states that such a decision is within the discretion of the
Board. And, if the uncontested notion is not treated as
conceded, it is within the Board s authority to grant or
deny the notion on its nerits. See, e.g., Boyds Collection
Ltd. v. Herrington & Co., 65 USPQ2d 2017, 2018 (TTAB 2003);
Baron Philippe de Rothschild S.A v. Styl-Rite Optical Mg.
Co., 55 USPQ2d 1848, 1854 (TTAB 2000); Hartwell Co. v.
Shane, 17 USP@@d 1569 (TTAB 1990) and Western Worl dw de
Enterprises Goup Inc. v. Qnqdao Brewery, 17 USPQ2d 1137
(TTAB 1990). Accordingly, in this proceeding, we decided
not to treat the notion to reopen as conceded but to
consider it on the nmerits. W denied the notion based on
opposer’s failure to make the necessary show ng of
excusabl e negl ect.

Qpposer's remai ning argunments in support of its first
al l egation of error constitute nothing but reargunent of
the points nade in its notion to reopen and are an i nproper
basi s upon which to seek reconsi deration. Mreover, even

t hough plaintiff has now tw ce argued that applicant had
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| ost interest in the case, opposer has not pointed to a
singl e fact supporting that conclusion.?

In sum we view opposer's first allegation of error,
specifically that we abused our discretion by not granting
opposer's notion to reopen as conceded, as unsupported by
t he record.

Turning to opposer's second all egation of error,
specifically, that we erred in considering the nerits of
opposer's case rather than sinply dismssing it on
procedural grounds, we |likew se see no error in our order.

Qpposer argues that it was "caught by surprise" by a
determnation on the ultimate nerits of a case and cites
the Federal Circuit’s decision in Selva & Sons. Inc. v.

Ni na Footwear, Inc., 705 F.2d 1316 (Fed. Cr. 1983). The
procedural facts of this case are entirely unlike those of

Sel va and opposer's reliance on said case is nisplaced.?

! Applicant’s failure to respond to opposer's notion to reopen
was not a fact in existence when opposer first alleged that
applicant had lost interest in the case. 1In regard to the

i nstant request for reconsideration, it is opposer's burden to
show that we erred in discounting that allegation when first
made, not that subsequent events provide support for the

al | egati on.

2 |1n Selva, the Federal Circuit found the Board to have erred in
treating a notion to dismss as one for sumary judgnment wi thout
first notifying the non-noving party and allowi ng the party to

brief the notion as such. Selva, 705 F.2d 1316 (Fed. Cir. 1983).
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The proper focus in this case is on the rules and
procedural facts of this case, not Selva.

| nvoki ng TBMP Section 536, opposer argues that it is
the Board' s practice, when a Rule 2.128(a)(3) order to show
cause i s discharged, and when the opposer has neither tried
its case or shown the right to reopen trial, to enter a
rul i ng agai nst the opposer "on procedural grounds” rather
than on the nerits of the pleaded clains. Qpposer
m sconstrues the TBMP. O nore relevance is the sentence
in the Section 536 of the TBMP which states: "It is not the
policy of the Board to enter judgnent against a plaintiff
for failure to file a main brief on the case if the
plaintiff still wi shes to obtain an adjudication of the
case on the nerits.” Cdearly, the inport of this statenent
is that, if an opposer is successful in seeking the
di scharge of a Rule 2.128(a)(3) order to show cause, its
case may ultimately be decided on the nerits. O course,
if the opposer has failed to try its case and there are no
adm ssions by the applicant, then opposer will have no
support for any portion of its case and it will be
di sm ssed on that basis. Wen, however, the opposer had
made an effort to try the case, or where the applicant has
made adm ssions of pleaded natters, there is at | east sone

record to consider. Such a case would be consi dered on
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that record, which may or nay not be enough for the opposer
to sustain its burden of proof.® Moreover, opposer
represents TBMP Section 536 as contenplating only entry of
j udgnent agai nst an opposer under Trademark Rule 2. 132.
TBMP Section 536 does not discuss Rule 2.132 nor does the
Gayl ord case also cited in that section of the manual.* |In
any case, we note that a ruling against opposer in the

i nstant case under Rule 2.132(a) woul d be inproper, because
applicant admtted various pleaded matters, so this was not
a case with no record, and judgnment nay not be entered
under Rule 2.132(b) except upon notion nmade by the
applicant, as defendant, prior to its testinony period.

The remai ning argunents in support of opposer's second
al l egation of error are unavailing. Opposer alleges that
we "forecl osed” opposer fromthe opportunity to bolster the
record. Sinply put, opposer had that opportunity during
its scheduled trial period, it did not take advantage of
this period, and its notion to reopen its trial period was

deni ed. (Opposer's argunents regarding its success as a

3 pposer, as plaintiff in the proceeding, bears the burden of
provi ng, by a preponderance of the evidence, priority and

i kelihood of confusion. See Cunninghamv. Laser Golf Corp., 222
F.3d 943, 55 USPd 1842, 1848 (Fed. Cir. 2000); Cerveceria
Centroanericana, S.A v. Cerveceria India Inc., 892 F.2d 1021, 13
UsP@2d 1307, 1309 (Fed. Cir. 1989).

* TBMP Section 536 (2d ed. rev. 2004), citing Gaylord

Entertai nment Co. v. Calvin Gl nore Productions, Inc., 59 USPQd
1369 (TTAB 2000).
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plaintiff in other proceedings, and what evidence it would
have put in the record if it had not neglected trial do not
establish error and are inproper matters for presentation
in a request for reconsideration.

Qpposer's third allegation of error, i.e., that this
case was determned on an insufficient record, is, in |arge
part, a situation of its own naking. |Insofar as opposer
neglected trial and failed to introduce any evidence into
the record, the fact that the nmerits of this case were
determ ned on defendant's adm ssions and on judicial notice
of dictionary definitions is a situation largely
attributable to opposer's inaction. W do not view our
wei ghi ng of admi ssions and our consideration of dictionary
definitions as a process involving "specul ative
assunptions.” A review of our June 17, 2004 order reveals
that all factual conclusions were nmade based on the record
before us and upon taking judicial notice of dictionary
definitions.>

Qpposer’s notion for reconsideration is hereby denied.

* * *

> W clearly informed the parties that we were taking judicial
notice of dictionary definitions and cited the authority for
doing so. See footnote 7 of the Board s June 17, 2004 order.



