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1‘9\ IN THE UNITED STATES PATENT AND TRADEMARK OFFICr.
| 34 BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

o)

trene 4 5
Wal-Mart Stores, Inc., ) Opposition No. 91/150,278
) Opposition No. 91/154,632
v. )
)
Franklin Loufrani )
)
Franklin Loufrani, )
)
V. ) Opposition No. 91/152,145
)
Wal-Mart Stores, Inc. )
NOTICE OF RELIANCE

Wal-Mart Stores, Inc., by and through its counsel, hereby submits this Notice of
Reliance.

PRINTED PUBLICATIONS

Pursuant to 37 C.F.R. § 2.122(e), the following is a list of printed publications that are in
general circulation among members of the public. Copies of the publications, in the format listed
below, are attached hereto.

LEXIS-NEXIS OR DIALOG PRINTOUTS

“Face it! Smiley Face is back — and now it’s saying more than just ‘have a nice
day.”” Chicago Tribune, February 15, 1989, Style Section, Page 18. Bates No.
WM/LOUFNI0000067-70.

“Smiley Face Comes Back in Different Mood,” Detroit Free Press, September
30, 1993, Section WWL, Page 1D. Bates No. WM/LOUFNI0000072-73.

“Smiley Face Becoming Totally Awesome,” Charlotte Observer, February 27,
1989, Living Section, Page 4D. Bates No. WM/LOUFNI0000079-80.

“Smiley Face: The Rebirth (And Re-Death?) of a Pop Trend,” Sun Sentinel,
Features Lifestyle section, Page 7E. Bates No. WM/LOUFNI0O000081-84.
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“Where That Grin Is Still In,” The Washington Post, October 10, 1992, Style
Section, Page DO1. Bates No. WM/LOUFNI0000091-92.

“The Man of 1000 Faces: Smiley-Face Collector Admits He’s As Tacky As They
Are,” San Francisco Chronicle, People Section, Page B3. Bates No.
WM/LOUENI0000095-97.

“Kmart Flips on Blue Light,” The Detroit News, January 27, 2005, Business
Section, page 1E. Bates No. WM/LOUFNI 0000507-508.

“Won’t You Be My Roommate,” Chicago Tribune, January 6, 2005, page 2.
Bates No. WM/LOUFENI509-510.

“Tough Times Ahead for Home Textiles; Low-Wage Rivals, Retailer Demands
Will Push More Work Abroad,” The Charlotte Observer, December 12, 2004,
Business Section, page 1D. Bates No. WM/LOUFNI 0000511-514.

“Editorial/Kmart/Sears Odd Marriage One of Necessity?,” Philadelphia Inquirer,
November 21, 2004, Currents Section, page C06. Bates No. WM/LOUFNIS515.

“Real Estate; Zone C; The Suburbs,” The Detroit News, November 14, 2004, Real
Estate Section, page 7D. Bates No. WM/LOUFNI 0000516-517.

“Dozens of Pupils Dress Pumpkins,” The Montgomery Advertiser, November 3,
2004, Section B, page 2. Bates No. WM/LOUFNI0000518.

“Trotwood Wal-Mart to Hold Safety Event; Retailer Partners with Police
Department,” Dayton Daily News, October 28, 2004, Northwest Section, page Z6-
3. Bates No. WM/LOUEFNI 0000519-520.

“By Brody Mullins ROLL CALL STAFF,” Roll Call, October 4, 2004, Business
Section K Street. Bates No. WM/LOUFNI 0000521-522.

“Class Consciousness-Raising,” Fulton County Daily Report, September 20,
2004, News Section, Vol. 9; No. 20. Bates No. WM/LOUFNI 0000523-528.

“Big Welcome for Wal-Mart in East San Jose,” San Jose Mercury News,
August 26, 2004. Bates No. WM/LOUFNI 0000529-530.

“Intel Overhaul; Global Giant; War Record; Who Dunnit?,” The NewsHour with
Jim Lehrer, August 23, 2004. Bates No. WM/LOUFNI 0000531-542.

“Lakeland Electric Finds It Painful To Pass 100,” The Ledger, August 8, 2004,
News Section, page A23. Bates No. WM/LOUFNI 0000545-546.

“Rezoning Approved for Paris Wal-Mart; Community Plan Being Challenged in
Court,” Lexington Herald Leader, July 30, 2004, City & Region Section, page B1.
Bates No. WM/LOUFNI0000547-548.



“Gary Pettus,” The Clarion-Ledger, July 29, 2004, Southern Style Section,
page 1E. Bates No. WM/LOUFNI0000549-550.

“Kmart Scraps Slogan, Tweaks Logo; Retailer Drops “Right Here. Right Now
Ad Campaign In Effort To Pump Up Sliding Sales,” The Detroit News, July 22,
2004, Business Section, page 1C. Bates No. WM/LOUFNI0000551-552.

“What Washington Needs is Reality — Wal-Mart Style,” Deseret Morning News,
July 19, 2004. Bates No. WM/LOUFNI0000553-554.

“Upfront 2004 — The Advertisers: Apparel,” Adweek, April 26, 2004, Feature
Section. Bates No. WM/LOUFNI0000555-556.

Ad Watch, The Kansas City Star, December 28, 2003, Section H; Brief, page 3.
Bates No. WM/LOUFNI0000562.

“Wal-Mart’s Mascot Stars as ‘Rollback Man’,” adweek.com, December 26, 2003,
News Section; Midwest. Bates No. WM/LOUFNI0000563.

“The Sleepless Executive: What Keeps CEOS Awake and Why You Should
Care,” Executive Speeches, December 1, 2003, Section No. 3, Vol. 18; page 14;
ISSN: 0888-4110. Bates No. WM/LOUFNI0000564-569.

“Illegals Aren’t Bad People But They Disrespect Rule of Law,” Pasadena Star-
News, October 28, 2003, Opinion Section. Bates No. WM/LOUFNI0000570-571.

“Creative Director Returns to NKH&W After Stint in Denver,” The Kansas City
Star, October 6, 2003. Bates No. WM/LOUFNI0000572-573.

“Greeter Made Happiness The Daily Special At Wal-Mart,” The Virginia-Pilot,
May 11, 2003, Local Section, page B7 POST SCRIP. Bates No.
WM/LOUFNI0000574-575.

“Wal-Mart Uses Stars In Stores, Not On TV,” Arkansas Democrat-Gazette,
April 20, 2003, Business Section, page 63. Bates No. WM/LOUFNI0000577-
578.

“West Ashley Super Wal-Mart Will Be More Than A Big Box,” The Post and
Courier, April 11, 2003, Local/State Section, page 1B. Bates
No. WM/LOUENI0000579-580.

“Sawmill Saws Away In Search Of An Idea,” National Post’s Financial Post &
FP Investing, November 25, 2002, Marketing Section; Ad Review; page FP7.
Bates No. WM/LOUFENI0000581-582.

“First Things First,” Business And Management Practices, May 2002, Section
Vol. 8, No. 5; page 4(1); ISSN: 1085-5009. Bates No. WM/LOUFNI0000587-
588.



“And The Winner Is Kmart!,” Capital Times, March 14, 2002, Section: Savvy;
The Savvy Shopper, page 1F. Bates No. WM/LOUFNI0000591-592.

“Wal-Mart vs. Reedley,” Fresno Bee, December 28, 2001, Section: South Valley
Bee, page 13; Opinion. Bates No. WM/LOUFNI0000593-594.

“Small Shops Resent Wal-Mart,” Albuquerque Journal, November 22, 2001,
Section: page 2. Bates No. WM/LOUFNI0000595-596.

“Insight Communications Pushing Cable-System Upgrades,” The State Journal-
Register, June 17, 2001, Marketplace Section, page 37. Bates
No. WM/LOUFNI0000597-598.

“Chain Confronts Its Opposition Wal-Mart Supercenters Entrench For Battle,”
The Arizona Republic, August 16, 2000, Section: Chandler Community, page 1.
Bates No. WM/LOUFNI0000599-600.

“Resource Marketing Study Reveals Discount Giants Wal-Mart and K-Mart Score
Zero Online,” PR NEWSWIRE, August 3, 2000. Bates
No. WM/LOUFNI0000601-602.

“Megastore Opens Doors Massillon Wal-Mart Greets Hundreds,” Akron Beacon
Journal, July 20, 2000, Metro Section, page Al. Bates
No. WM/LOUFENI0000603-604.

“What’s In A Dame,” Arkansas Democrats-Gazette, January 28, 2000, Features
Section, page E1. Bates No. WM/LOUFNI0000607-608.

“Residents To Wal-Mart: No Way; Store Officials Get A Negative Earful,”
Hartford Courant, December 21, 1999, Town News Section, page B1. Bates
No. WM/LOUFNI0000611-612.

“BUSINESS WORLD; Selling to Argentina,” The New York Times, December 5,
1999, Section 3, page 7. Bates No. WM/LOUENI0000613-615.

Target Aiming For Brand ID Discounter Plays Up ‘Hip’ Image,” The Denver
Post, November 14, 1999, Business Section, page K-07. Bates
No. WM/LOUFNI0000620-621.

“Simple Marketing Hits The Mark,” Business and Industry: Discount Store News
Wal Mart Commemorative Issue, October 1999, Section page 111; ISSN: 0012-
3587. Bates No. WM/LOUFNI0000622-623.

“Converging In Bentonville,” Promo, August 1999, Section: CHANNEL
SURFING; ISSN: 1047-1707. Bates No. WM/LOUFNI0000624-625.



“The First Great East Greenwich Scavenger Hunt: Elvis, Fuzzy Dice,”
Providence Journal-Bulletin, May 17, 1999, News Section, page 1C. Bates
No. WM/LOUFNI0000626-627.

“Cherokee In The New Milennium; Folksy Store’s Era Over,” The Atlanta
Journal and Constitution, May 13, 199, Section: Cherokee Extra, page 6JQ.
Bates No. WM/LOUFNI0000628-629.

“Arkansas Democrat-Gazette/JEREMY SCOTT,” Arkansas Democrat-Gazette,
May 9, 1999, Business Matters Section, page BM6. Bates
No. WM/LOUFNI0000630.

“Author Details Wal-Mart Practices Book Takes Look At Marred Image Of Giant
Retailer,” The Arizona Republic, February 3, 1999, Section: MESA/APACHE
JUNCTION COMMUNITY, page 1E. Bates No. WM/LOUFNI0000631-632.

“Wal-Mart Comes To Espanola,” Albuquerque Journal, January 28, 1999,
Section, page 1. Bates No. WM/LOUFNI0000633-635.

“A Little Bit Country, A Little Bit Shania Twain,” The Pantagraph, September 7,
1998, News Section, page A3. Bates No. WM/LOUFNI0000636-637.

“20ish Century: Target Hits A Bull’s Eye In Bargain Shoppers Showdown,”
Arkansas Democrat-Gazette, August 23, 1998, Features Section, page E6. Bates
No. WM/LOUFNI0000638-639.

“Wal-Mart Gets A Green Light,” Charlotte Observer, July 22, 1998, Metro
Section, page 1C. Bates No. WM/LOUFNI0000640-641.

“Wal-Mart Has Something To Smile About,” Arkansas Democrat-Gazette,
May 31, 1998, News Section, page Al. Bates No. WM/LOUFNI0000642-643.

“Camillus Wal-Mart Nearly Ready The Retailer’s Store In An Old Caldor
Location Is A Little Different From Other Wal-Marts,” The Post-Standard,
July 10, 1997, Business Section. Bates No. WM/LOUFNI0000647-649.

“Wal-Mart Ups The Pace — Retailer Boosts IT Spending, Expands Development
Staff In Effort To Get Profits Growing Again,” Information Week, December 9,
1996, Section: Cover Story, page 37, Inside Look. Bates

No. WM/LOUFNI0000650-655.

“Monday Memo: Smiley Face Update,” St. Louis Post-Dispatch, July 13, 1998,
Business Plus Section, Page 18. Bates No. WM/LOUFENI0002424-2426

“Monday Memo: Smiley Face Update,” St. Louis Post-Dispatch, January 25,
1999, Business Plus Section, Page 5. Bates No. WM/LOUFNI0002427-2428




PHYSICAL COPY

Smiley. Running Press, 2004. Philadelphia. Bates No. WM/LOUFNI0002423

RELEVANT EXCERPT

Also attached hereto are samples of print advertising by Wal-Mart Stores, Inc., which has
appeared, inter alia, as inserts in newspapers throughout the United States. Bates Numbers

WM/LOUFNI0O000001-4, 6-53.

Discovery Responses

Pursuant to 37 C.FR. § 2.120(j), the following is a list Franklin Loufrani’s Discovery
Responses upon which Wal-Mart may rely at final hearing. Copies of the responses are attached
hereto.

Applicant’s Responses to Opposer’s Interrogatory No. 4 to Applicant. June 19,
2002.

Applicant’s Responses to Requests for Admissions From Opposer to Applicant.
June 26, 2002.

Franklin Loufrani’s Responses to Wal-Mart Stores, Inc.’s Second Set of Requests
for Admission to Franklin Loufrani. October 30, 2003.

Official Records

Also attached, pursuant to 37 C.F.R. § 2.122(e), is a copy of Wal-Mart’s Trademark

Application No. 76/320,901, which is an official record of the United States Patent and

Trademark Office. Bates No. WM/LOUFNI0001517-1524

Respectfully submitted,




April 27, 2005

John H. Webér

Gary J. Rinkerman

Ari S. Indik

BAKER & HOSTETLER LLP
Washington Square, Suite 1100
1050 Connecticut Avenue, N.W.
Washington, D.C. 20036-5304
(202) 861-1500

(202) 861-1783 FAX

Counsel for Wal-Mart Stores, Inc.




CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing Notice of Reliance has
been served on Steven L. Baron, counsel for Franklin Loufrani, by mailing said copy on April

27, 2005, via the methods listed below, to:

Steven L. Baron UPS Express [X]
Mandell, Menkes & Surdyk, LLC First Class Mail [ ]
333 W. Wacker Drive, Suite 300 Facsimile [ 1]
Chicago, Illinois 60606 E-Mail [ ]

sbaron@mms-law.net

Ji i

AriS.Indik /7 “

100903041v1




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

APPLICATION FOR SERVICE MARK REGISTRATION

Mark: Miscellaneous Design
Class: International 35

TO THE COMMISSIONER OF PATENTS AND TRADEMARKS:

Wal-Mart Stores, Inc., a corporation organized under the laws of the State of
Delaware, with its principal place of business at 702 SW 8th Street, Bentonville,
Arkansas 72716-8095.

The above-identified Applicant has adopted and is using the SERVICE MARK shown in
the accompanying drawing for:

Retail department store services, in International Class 35

and requests that said mark be registered in the United States Patent and Trademark Office on the
Principal Register established by the Act of July 5, 1946.

The mark was first used in connection with the service at least as early as January 31, 1996,
was first used in interstate commerce at least as early as January 31, 1996, and is now in use in such
commerce.

The service mark consists of a yellow circle with two eyes and a smiling shaped mouth.
Color is integral to the mark.

The service mark is used the advertisements, promotional materials, and in others manners
customary in the trade. One (1) specimen, per class, showing the mark as actually used is
presented herewith.

Applicant hereby appoints Barbara L. Waite, Janet F. Satterthwaite, Mark B. Harrison and
William D. Coston of the law firm of Venable, Baetjer, Howard & Civiletti, L.L.P., 1201 New
York Avenue, NW, Suite 1000, Washington, D.C. 20005, members of the Bar of the District of
Columbia, to prosecute the application to register the service mark described herein, to transact all
business in the Patent and Trademark Office in connection therewith, and to receive the Certificate

of Registration.

- WM/LOUFNI00001517




Declaration of the Applicant
1, Sallie L. Stroud, Vice President of the Applicant, declare that I believe that Wal-Mart

Stores, Inc. is the owner of the service mark sought to be registered; that to the best of my
knowledge and belief no other person, firm, corporation or association has the right to use said
mark in commerce, either in identical form or in such near resemblance thereto as may be likely,
when applied to the services of such other person, to cause confusion, or to cause mistake, or to
deceive; that all statements made herein of my own knowledge are true; that all statements made
herein on information and belief are believed to be true; and further that these statements were
made with the knowledge that willful false statements and the like are punishable by fine or
imprisonment, or both, under Section 1001 of Title 18 of the United States Code and that such
willful false statements may jeopardize the validity of this application and any registration resulting
therefrom.

Signed atw sthis_26 dayof september intheyear 2001 .
3exn’ WAL-MART STORES, INC.

ety b honel

Vice President

#316906

WM/LOUFNI00001518
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

* APPLICATION FOR SERVICE MARK REGISTRATION

Mark: Miscellaneous Design
Class: International 35

TO THE COMMISSIONER OF PATENTS AND TRADEMARKS:

Wal-Mart Stores, Inc., a corporation organized under the laws of the State of
Delaware, with its principal place of business at 702 SW 8th Street, Bentonville,
Arkansas 72716-8095.

The above-identified Applicant has adopted and is using the SERVICE MARK shown in

the accompanying drawing for:

Retail department store services, in International Class 35

and requests that said mark be registered in the United States Patent and Trademark Office on the
Principal Register established by the Act of July 5, 1946.
- The mark was first used in connection with the service at least as early as January 31, 1996,
was first used in interstate commerce at least as early as January 31, 1996, and is now in use in such ) ‘<
commerce. Q(

The service mark consists of a yellow circle with two eyes and a smiling shaped mouth. (&
Color is integral to the mark.

The service mark is used the advertisements, promotional materials, and in others manners
customary in tﬁe trade. One (1) specimen, per class, shov“ving the mark as éctually used is
presented herewith. |

. Applicant hereby appoints Barbara L. Waite, Janet F. Satterthwaite, Mark B. Harrison and
William D. Costqn of the law firm of Venable, Baefjer, HoWard & Civiletti, L.L.P., 1201 New
York Avenue, NW, Suite 1000, Washington, D.C. 20005, members of the Bar of the District of
Columbia, to prosecute the application to register the service mark described heréin, to transact all
business in the Patent and Trademark Office in connectioﬁ therewith, and to receive th‘e Certificate

of Registration.

WM/LOUFNI00001519




Declaration of the Applicant

1, Sallie L. Stroud, Vice President of the Applicant, declare that I believe that Wal-Mart
Stores, Inc. is the owné of the service mark ‘sought to be registered; that to the best of my

knowledge and belief no other person, firm, corporation or association has- the right to use said
mark in commerce, either in identical form or in such near resemblance thereto as may be likely,
when applied to the services of such other person, to cause confusion, or to cause mistake, or to
deceive; that all statements made herein of my own knov;ledge are true; that all statements made
herein on information and belief are pelieved to be true; and further that these statements were
made with the knowledge that wi false statemengs and the like are punishable by fine or
imprisonment, or both,'undc;‘r Section 1001 of Title 18 of the United States Code and that such
willful false statements may jeopardize the validity of this application and any registration ;esulting

therefrom.
. -
Signed at- fonville Al ' ,this_ 26. dayof,Segtembe;‘intheyear 2001 .
Ben’ . WAL-MART STORES, INC. s
S’d':hég Stroud :
Vice President
4316906

WM/LOUFNI00001520
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Applicant: Wal-Mart Stores, Inc.
Address: 702 SW 8th Strect
L Bentonville, Arkansas 72716-8095
First Us¢ Date: At least as early as January 31, 1996
‘First uséin commerce: At least as early as January 31, 1996
Goads/Services: Retail department store services, in International Class 35
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Applicant: Wal-Mart Stores, Inc.
Mark: Miscellaneous Design
Int. Class: 35

First Use Date: at least as early as January 31, 1996
First Use in Commerce:

at least as early as January 31, 1996

WM/LOUFNI00001522
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TRADEMARKS
Attorney Docket 21179

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of U.S. Application Serial No. 75/977,376
For: SMILEY and Happy Face Design
Filed: June 3, 1997
Date of Publication: May 22, 2001
WAL~-MART STORES, INC.
Opposer,
V.

Opposition No. 150,278

FRANKLIN LOUFRANT

Applicant.
APPLICANT'S RESPONSES TO OPPOSER'S FIRST
SET OF INTERROGATORIES TO APPLICANT
3 1 Obiecti
Applicant objects to opposer's misleading use of the terms

"Smiley" and "Mr. Smiley" in the Definitions. Designs resembling
the design element in applicant's Application Serial No.
75/977,376 are commonly known in the U.S. as "Happy Face"
designs, whereas the "SMILEY" word element in Serial No.
75/977,376 is a distinctive, registered trademark owned by
applicant. Furthermore, on information and belief, the Happy
Face design in opposer's Application Serial No. 76/320,901 is

known to opposer's customers as "the Rollback symbol," not as

21179int.rs2 1

M|




"Mr. Smiley" design in or around 1998,

i

when one of his licensees

informed him that Wal-Mart was using a Happy Face design in its

advertising.
Date: _ g /Gf, 20>2 By:
/,

21179int.rs2 19

Respectfully submitted,

FRANKLIN LOUFRANI

Mary herine Merz,
araguchi, Esq.

Bruce
MERZ & ASSOCIATES, P.C.

1140 Lake Street, Suite 304

Oak Park, Illinois 60301 |
(708) 383-8801 (phone)

(708) 383-8897 (fax)
mcmmerz_law@msn.com (e-mail)

Attorneys For Applicant




"Mr. Smiley." Opposer's use of "Smiley" and "Mr. Smiley" in the
Definitions and throughout its interrogatories and document
requests creates confusion as to the true nature of the parties'
respective marks. Without waiving this objection, applicant
answers opposer's First Set of Interrogatories to Applicant as

follows.

INTERROGATORY NO. 1

Identify Applicant and any other persons in which he has an
ownership interest and which have an interest in Smiley,
including each division, department, subsidiary, affiliate,
predecessor, present or former officers, directors, managing
agents, registered agents, and'major stockholders and state the
relationship of each such person to the Applicant and state the
nature of the relationship between the Applicant and that person.
RESPONSE:

Applicant objects to this Interrogatory on the'ground thét
it seeks information not relevant to this proceeding.
Applicant's mark is "SMILEY and Happy Face Design,ﬁ and applicant
disclaims the exclusive right to use the "Happy Face Design"
apart from the mark as a whole in Serial No. 75/977,376. Opposer
refers to use of "Smiley," which opposer definesﬂas "the design

reflected in Applicant's application for trademark registration,

21179int.rs2 2
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INTERROGATORY NO, 4

For the first use made by Applicant of Smiley on each
different type and/or style of goods:

a. describe the type and/or style of goods on which Smiley
was used;

b. state the date of such first use on or in connection
with each good;

c. state the number of units of goods sold on the dates of
first use;

d. state the number of goods, if any, shipped or performed
on the date of first use;

e. identify each person to whom the goods were sold and
state any affiliation or connection of each such person with
Applicant;

f. identify each location in which the goods were sold or to
which they were shipped or provided;

g. state the manner in which Smiley was affixed to the
goods;

h. identify each person having knowledge of the first use;

I. identify all documents referring or relating to the first
use, including with limitation all labels or other packaging

items associated with the goods.

21179int.rs2 5
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RESPONSE:

Applicant objects to this Interrogatory on the ground that
it seeks information not relevant to this proceeding.
Applicant's mark is "SMILEY and Happy Face Design," and applicant
disclaims the exclusive right to use the "Happy Face Design"
apart from the mark as a whole in Serial No. 75/977,376. Opposer
refers to use of "Smiley," which opposer defines as "the design
reflected in Applicant's application for trademark registration,
number 75/977,376." As defined by opposer, applicant's use of
"Smiley" in not at issue in this proceeding. Furthermore, to the
extent that this Interrogatory seeks information that does not
pertain to applicant's U.S. trademark rights, applicant objects
to this Interrogatory on the ground that it is not likely to lead
to the discovery of information relevant to this opposition
proceeding or to information that will be admissible at the trial
of this matter, as required by Rule 26 of the Federal Rules of

Civil Procedure.

INTERROGATORY NO, 5
State the information requested in the preceding
interrogatory for the first use by Applicant of Smiley for each

different type and/or style of goods.

21179int.rs2 6
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TRADEMARKS

Attorney Docket 21179

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAI, BOARD

In the Matter of U.S. Application Serial No. 75/977,376
For: SMILEY and Happy Face Design
Filed: June 3, 1997
Date of Publication: May 22, 2001
WAL-MART STORES, INC.
Opposer,
V. Opposition No. 150,278

FRANKLIN LOUFRANI

Nt et e M’ Nt e’ e e S

Applicant.

_ APPLICANT'S RESPONSES TO
REQUESTS FOR ADMISSIONS FROM
OPPOSER TO APPLICANT

Applicant objects to opposer's Requests for Admission to the
extent that they request answers "under oath, within twenty days
from the date hereof." The Federal Rules of Civil Procedure and
the rules of practice governing actions before the Trademark
Trial and Appeal Board do not require that requests for admission
be answered under oath. Furthermore, Rule 36 of the Federal
Rules of Civil Procedure and Section 403.03 of the TBMP specify
that responses to requests for admission are due within 30 days

after the requests have been served, not 20 days. Without

21079adm. res 1
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waiving these objections, applicant responds to opposer's

Requests for Admission as follows. . |

1. That the Notice of Opposition (with its Exhibits) was timely
filed in opposition to Opposer's trademark application under
Serial No. 76/320,901.

RESPONSE: Admitted.

2. That Applicant herein, in paragraph six of the Notice of
Opposition, admits that the happy face design element in his

trademark application under Serial No. 75/977,376, does not serve

any trademark function under Trademark Act Sections 1, 2 and 45,
15 U.S.C. Sections 1051, 1052, and 1127.

RESPONSE: Denied; however, applicant admits that the U.S. Patent
and Trademark Office has determined that the Happy Face Design
element in applicant's Serial No. 75/977,376 does not by itself
serve any trademark function under Trademark Act Seétions 1, 2
and 45, 15 U.S.C. Sections 1051, 1052, and 1127. Applicant

further admits that he does not claim an exclusive right to the

21079adm. res 2



Happy Face Design element in Serial No. 75/977,376 apart from the

mark as shown in that application.

Respectfully submitted,

FRANKLIN LOUFRANI

oy Gl f

Date: Q,M YA
Mary yatherlne Merz,

o
<

Bruce |Haraguchi, Esq.

MERZ ASSOCIATES, PC
Attorneys at Law

1140 Lake Street, Suite 304
Oak Park, Illinois 60301

(708) 383-8801 (phone)
(708) 383-8897 (fax)

bhmerz law@msn.com (e-mail)

Attorneys for Applicant

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing APPLICANT'S RESPONSES TO

REQUESTS FOR ADMISSIONS FROM OPPOSER TO APPLICANT was served on the

attorney for opposer with sufficient postage as First Class Mail this
day of June, 2002, addressed to:

Barbara L. (Pixie) Waite, Esq.

Venable, Baetjer, Howard & Civiletti, L.L.P.
1201 New York Avenue, N.W., Suite 1000
Washington, DC 20005

Tel. (202) 962-4800

Attorney for Opposer

S oo o
j 5
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1 . Trademarks
Attorney Docket 21308

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Matter of U.S8. Application Serial No. 75/977,376
Filed: June 3, 1997

Date of Publication: May 22, 2001

Marxrk: "SMILEY and Happy Face Design"

Wal-Mart Stores, Inc.,

Opposer
v. Opposition No. 150,278
{Consolidated)
Franklin Loufrani, {Parent)

e e e St A e et o e

Applicant

In re Matter of U.S. Application Serial No. 76/320,901
Filed: October 3, 2001

Date of Publication: March 5, 2002

Mark:; "Happy Face Design"

Franklin Loufrani,
Opposer

. Cpposition No. 152,145

{Conaolidated)
wal-Mart Stores, Inc.,

— N et e e N St N e

Applicant

21308n.msy 1
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In re Matter of U.S. Application Serial NO., 75/302,439
Filed: June 3, 1997

Date of Publication: December 10, 2002
Mark: "SMILEY and Happy Face Design"

Wal-Mart Stores, Inc.,

Opposerxr

V. Opposition No. 154,632

(Consolidated)
Franklin Loufrani,

Applicant

FRANKLIN LOUFRANI’S RESFONSES TO
WAL-MART STORES, INC.’S SECOND SET OF REQUESTS
FOR_ADMISSION TO FRANKLIN LOUFRANI

Franklin Loufrani, through his underxrsigned attoxrneys, hereby

responds to WAL-MART STORES, INC.’'S SECOND SET OF REQUESTS FOR

ADMISSION TO FRANKLIN LOUFRANI as follows.

1. That the design Loufrani refers to as the "Happy Face
Design'" in his Motion for Summary Judgment is sometimes known as

"Smiley" or as a "Smiley Face."

Answer: Admitted

2. That the internet printouts attached hereto as Exhibit 1
use the word “Smiley” or the phrase “Smiley Face” to refer to

designs identical or similar to the “Happy Face Design” element

of Loufrani’s Mark.

21308res2.adm 2
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Answer: Denied; however, Mr. Loufrani admits that some of the
Internet printouts attached at Exhibit 1 use "Smiley" or "Smiley
Face" to refer to designs identical or similar to the "Happy Face

Design" element of Mr. Loufrani's mark.

3. That the domain names “Smileylicensing.com and “Smiley-
World.com” are owned or maintained by businesses with which

Loufrani is either associated or employed.

Answer: Admitted

Respectfully submitted,

Date: @C@% 30 23 By: %Aw %\w /) é):

M@' Catherine Merz,qésrf;.
Amy (Muran Felton, Es
Merz & Associates, P.

1140 Lake Street, Suite 304
Oak Park, Illinois 60301-1501
Attorneys for
Applicant/Opposer

(708) 383-8801 (phone)

(708) 383-8897 (fax)
mcmmerz_law@msn.com (e-mail)

CERTIFICATE QF SERVICE

I hereby certify that a copy of the foregoing FRANKLIN LOUFRANI'S RESPONSES TO
WAL-MART STORES, INC.’S SECOND SET OF REQUESTS FOR ADMISSIONS TO FRANKLIN LOUFRANI
was served on the OPPOSER by facsimile and First Class Mail this gk)+&\ day of Octeber
2003, addressed to:

Renee A. Sekel
Venabhle LLP
575 7*% Street, Nw

Washington, DC 20004-1601
Sy A
Date: /6[/36’/02 By: w o Pl g /
3

C
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®
FACSIMILE COVER SHEET MERZ & RSSOCIATES

Date: Qctober 30, 2003 Number of pagea (inecluding this
cover sheet): 5 ’

Time: 4:50 p.m. ‘ Reference: 21308
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To: Renee A. Sekel, Esq.
VENABLE LLP
575 7th Street, NW
Washington, D.C. 20004-1601

Office Teleplhone: (202)344-4000
Facsimile Number: (202)344-8200
From: Mary Catherine Merz, Esg.

MERZ & ASSOCIATES, PC
Attorneys At Law

1140 Lake Street, Suite 304
Oak Park, Illinois 60301-1051

U.S.A.
Office Telephone: (708) 383-8801 ext. 22
FPacsimile: (708) 283-8897
E-mail: memmerz_law@msn.com

e e e 4 e o e e e e e = e = e kB WA S MM = = mm e im e e e e e = = = v e e e e = = e Mn e e = em = am e e = . -

Megsage:

THE INFORMATION CONTAINED IN THIS FACSIMILE TRANSMISSION IS INTENDED ONLY FOR THE USE OF THE
INDIVIDUAL OR EBNTITY NAMED ABOVE AND THOSE PROFERLY ENTITLED TO ACCESS TO THE INFORMATION AND MAY
CONTAIN INFORMATION THAT I8 PRIVILEGED, ' CONFIDENTIAL, AND/OR EXEMPT FROM DISCLOSURE UNDER APPLICABLE
LAW. IF THE REARER OF THIS TRANSMISSION I§ NOT THE INTENDED OR AN AUTHORIZED RECIPIENT, YOU ARE
HERERY NOTIFIED THAT ANY UNAUTHORIZED DISTRIBUTION, DISSEMINATION, OR DUPLICATION OF THIS

TRANSMISSION IS PROHIBITED. IF YOU HAVE RECEIVED THIS TRANSMISSION IN BRROR, DLEASE IMMEDIATELY
NOTIFY US BY TELEPHONE OR FACSIMILE. THANK YOU.
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MERZ & ASSOCIATES -

Merz & Associates, P.C.
Anorneys at Law

1140 Lake Street, Suite #304
Oak Park, Hlinois 60301-1051

USA.
Mary Catherine Merz, Esgq. DOMESTIC/INTERNATIONAL
Direct Dial: (708) 383-880/ ext. 22 Trademarks, Copyrights
Fax: (708) 3838897 Unfair Competition and
Email: memmerz_law@msn.com Advertising Law

ViA FACSIMILE
CONFIRMATION VIA MAIL

October 30, 2003

Renee A. Sekel, Esq.
Venable LLP

575 7th Street, NW
Washington, D.C. 20004

Re: Wal-Mart Stores, Inc. v. Franklin Loufrani
Franklin Loufrani v. Wal-Mart Stores, Inc.
Consolidatad Oppositions (150,278, 154,632,
152,145) (Qur Ref, 21308) :

Dear Renee: .

Enclosed is a service copy of FRANKLIN LOUFRANI'S RESPONSES
TO WAL~MART STORES, INC.'S SECOND SET OF REQUESTS FOR ADMISSION
TO FRANKLIN LOUFRANI.

Very truly yours,

/ZL %ml /Z&

MCM/as Mar, atherine Merz
¢c: Franklin Loufrani

w/Enclosure
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| Face it!; Smiley Face is back - and now it's saying more than just ‘have a nice
'|day.’

- February 15, 1989

/|By: Libby Morse

|Edition: NORTH SPORTS FINAL Section: STYLE Page: 18

{|Word Count: 1,149

MEMO:
This story is a composite of the versions published in the various zones.

TEXT:

America, 1971: It was, as George Bush would say just 17 years later, Tension

City. Vietnam was dragging on, the Manson Family was convicted, Juan Corona was
larrested, Jim Morrison OD'd and somebody knocked off 500 bald eagles. There was
Attica, and the Pentagon Papers, and Bangladesh and China in the UN. And if

that weren't bad enough, Led Zeppelin came out with “Stairway to Heaven.”

t wasn't surprising, then, that Americans started looking around for something

o prove they were still a friendly bunch of folks. They found it in a yellow

ace with two dots for eyes and a curved line for a smile. It wasn't a new
%ymbol-Smiley Face buttons had been around for about two years-but in 1971, it
vas a symbol whose time had come.

Now, that Have-A-Nice-Day hobgoblin of the ‘70s is back. And he's having the
st faugh.

| saw so many Smiley Faces in the past four days, I'm ARGH . . .," said Leslie
ersten, co-owner of the two Sugar Magnolia stores, after returning from a
ecent New York buying trip. Still, Smiley Face overload isn't keeping Gersten
om stocking up on T-shirts and other articles carrying the symbol, because
nything she puts on the selling floor is being snapped up.

eanwhile, further north at the dance club Medusa, the interior was recently
ecorated with Smiley Faces that are so mangled and bioody, they look like they
ot caught in the crossfire of a gang war.

hat's going on here? Is Smiley Face making a comeback as the emblem of a
nder, gentler nation? Or is its resurgence with bullet holes and knife wounds
st another expression of '80s cynicism?

he answer is: There really isn't one answer. Like any social phenomenon, the
ctors leading to the return of Smiley Face are complex and often

ntradictory, with roots as far-flung as the Costa del Sol and Chicago itself.
erhaps it's best to go back to the beginning.

neering at Smileys

hen his popularity waned along with the ‘70s, Smiley Face became an object of
rision. We expunged from our homes all mugs and wall plaques and T-shirts

TN
TTAB Opp. #91/150,278 |
WM/LOUFNI0000067




bearing his likeness. We sneered at the idea of America desperately trying to
be nice to itself.

But Smiley Face was not willing to go grinning gently into that good night. He
went underground. And waited.

.[Then, 1986: The British underground comic "Watchmen"” features a recurring image
of a blood-spattered Smiley Face button-first seen on a murder victim-as a

ymbol of hearts and minds betrayed. The comic attracts an enthusiastic cult
audience in England and America, which adopts the altered Smiley Face as its
mascot.

n 1987: Seeking to rejuvenate a London club scene that had been flagging ever
Lince the demise of punk, a group of British disc jockeys on holiday in Ibiza

it on an idea. They will take the irresistible sound of " Acid House"-the
elentless beat of Chicago House music mixed with anything ranging from
lectronic beepers to Cyndi Lauper-and add to it a "look.” Basically, that look
onsists of what they wear while making the rounds of the Ibiza discos: Day-Glo
olors, bandanna-wrapped foreheads, oversized tennis shoes and Smiley Face
'T-shirts picked up at tacky souvenir stands.

ndless vacation

988: The idea of being perpetually dressed for vacation has immense appeal to

ndon's largely unemployed-albeit mostly middie-class-clubgoing youth. Because

e look conveniently dovetails into the growing psychedelic revival, and

cause the atmosphere inside the throbbing, strobe-lit Acid House clubs is

miniscent of 1967, the Acid House scene at its height is dubbed "the Summer

Love." Nothing symbolizes the endless "don't worry be happy" mentality more
ccinctly than Smiley Face, who starts appearing everywhere.

the same time, the non-stop grin (which had never completely disappeared

m the paraphernalia of the drug culture), becomes explicitly linked to the

e of the now-popular club drug Ecstasy. The effects of Ecstasy (a combination

synthetic mescaline and an amphetamine) are vividly portrayed in a number of

id House-Ecstasy T-shirts, some of which show Smiley Face with the top of his
ad blown off.

e unabashed and pervasive use of Ecstasy in Acid House clubs and parties
ds to a Smiley Face backlash. The British tabloid press runs Smiley Faces
ngside articles detailing the perils of Ecstasy use, making the cheerful

e fellow seem almost gleefully Satanic. "Just Say No to Ecstasy” T-shirts

1t popping up, featuring frowning faces, or Smiley Faces with "no” slashes
ugh them. By winter, the Acid House scene is on its last legs, afthough how
ch is due to the "Stop Ecstasy" movement or how much to fickleness of youth

seems like we've been down this road before, we have. it isn't the first
America has created an innovative sound that is embraced and altered by

i
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the British, who export it back to us complete with a drug-related wardrobe.

And just as it is true that not everyone sporting paisley in the late '60s was

on hallucinogens, it is also safe to assume that most American consumers buying
Smiley gear this spring will have no desire to try Ecstasy, or listen to Acid

House for that matter.

Says Mick Levine of the 99th Floor streetwear store, "People will think it's a
‘l'gee, have a nice day,' retro kind of thing, and they'll have no idea of the
origin of the symbol.”

. Must ‘be happy'

Which is probably just fine with the fashion powers-that-be, who are touting
Smiley Face in all its permutations not as Acid House wear, but as part of a
benign reinterpretation of the '60s and early '70s. "We're aiso seeing a lot of
ace symbols on things,” says Leslie Gersten. "It's just, ‘be happy, have
un.' "

deed, even Bloomingdale's christened a “Don't Worry Be Happy" shop last week
n the first floor of its Michigan Avenue store. Its contents include

verything from T-shirts to shoes to bicycle shorts-all emblazoned with the

familiar Smiley Face.

eanwhile, at Medusa's, owner Dave Shelton says his dead Smiley Face decor was

ctually a protest against Acid House (although he admits some of the music

eaks in during the club's Sunday House Nights). The fact that the very same

loody symbol appeared on the record sleeve of one of the earliest British Acid

ouse hits just goes to show that nowadays, a Smiley Face is whatever you want
to be.

ill confused? No one ever said fashion was easy.

t's just be grateful somebody didn't decide to bring back big sideburns and
rasuede, too. -

PTION:

oto (color): Cover photo by John Dziekan. Model: Ron Laxamana in jacket of
own design. Photographed at Medusa's. Set designed by Tom Hemingway.
oto (color): On model: " Wounded” smiley T-shirt, $16, from Sugar Magnolia,
110 E. Oak St. and 2130 N. Halsted St.; Joe Boxer smiley boxer shorts, $12.50,
frém Clean Socks & Underwear, 3748 N. Broadway; E.G. Smith's smiley/sad face
sdcks, $8.50, available March 1 at Marshall Field & Co. Hanging: Grey
ganisation's oversized T-shirt with single smiley, $22, from Sugar Magnolia;
iley T-shirt with "Don’t Worry Be Happy" bandanna, $16, from Carson Pirie

ott & Co.; T-shirt with four mini faces, $12.50, and pin, $1.25, from

npareil, 2300 N. Clark St. Darts courtesy of Sportmart. Model: Ron Laxamana.
otostyling: Johnny Miller-Cleaves. Photo by Bob Fila.

oto (color): Yellow knit gloves by Funny Farm come in two sizes, adult,

.50, and children's, $8.75, at Glove Me Tender, 900 N. Michigan Ave. and

D7 Greenbay Rd., Winnetka. Photo by Bob Fila.

to (color): Sugar cookies with frowns or smiles, 59 cents and 79 cents, from
ier Bakery & Pastry Shoppe, 706 Main St., Evanston. Photo by Bob Fila.

bto (color): Metal smiley neckiace (above left), $1, and pink plastic smiley
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necklace (above right), 50 cents, at Goodies, 3631 N. Halsted St. Photo by Bob

Fila.
| Photo (color): An original (70s) smiley mug, from a private collection. Photo
|| by Bob Fila.
/| Photo (color): Gumby’s smiley sibling, Bendy, $3.50, at Nonpareil. Photo by Bob
1| Fila.

.| Photo (color): E.G. Smith's smiley socks in a variety of colors, $8.50, at

‘| Marshall Field's. Photo by Bob Fila.

.| Photo (color): "Don't Worry, Be Happy" earrings, $5 a pair, and smaller smiley

| earrings (right), $4 a pair (both in silver or gold-tone styles), from Carsons.
‘|Photo by Bob Fila.

Photo: Reuters photo. Smiley Face fashions were all over the runways in London
last fall.

Photo: A few frames from the British underground comic "Watchmen™ featuring a
blood-spattered Smiley Face.

DESCRIPTORS: FASHION; HISTORY; PROFILE; REACTION; MUSIC; DRUG
Copyright (c) 1989, Chicago Tribune

Copyright 1993 Chicago Tribune Company
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E‘ MILEY FACE COMES BACK IN DIFFERENT MOOD
etroit Free Press (FP) - THURSDAY September 30, 1993
By: CAROL TEEGARDIN Free Press Staff Writer

Hdition: METRO FINAL Section: WWL Page: 1D

M ord Count: 733

EXT:
hat goes around comes around, and we're sad to report the happy face
mhenomenon is going full circle.

you wore beli-bottom pants and platform shoes, you've got to remember that
Os icon that usually went along with the saying: "Have A Nice Day." It's that
iing yellow sphere that peered down from water towers or showed up on
ttons worn by cashiers.

As if we didn't see enough of it during the '70s, the happy face is making

)| mega comeback, appearing on earrings, T-shirts, place mats and underwear. It
oten serves as hoopla for the upcoming Gramercy Films retease "Dazed and
Chnfused,” about the stoned-out experience of several high school seniors
dyring the '70s.

But there's a difference. The original happy face beamed out with a pretty
Faight-laced smile. The comeback happy face looks stoned.

The "Dazed and Confused" happy face is a sort of doped-out version of the
ginal with that familiar grin but droopy eyes.

"It was the strongest of icons,” explains Steve Flynn of Gramercy. "The
dppy face just made sense to us. There were platforms, peace signs but we
nitked the happy face and we're really doing well with it. We went on a TV
sHopping network with it recently and got 269,000 phones calls in a three-hour
driod. Our happy face is a little off. It's the stoned happy face look that's

of representative of '70s but it's really taken off — thank God we made

Promotions for the movie feature the smiling icon. Gramercy is also selling
PPy face buttons ($1), T-shirts ($20) and baseball caps ($15). Musicland in
n Arbor reports the stuff will be available there near the movie's Oct. 15

|And others are jumping on the happy face bandwagon. Folks at Joe Boxer
anhounced they're coming out with cotton boxer shorts ($14 for two in a box)
thdt are plastered all over with happy faces. "Happy faces will also be on our
ibfs and T-shirts and place mats in our housewares line but we're making them
3| strange as possible,” says marketing director Denise Slattery. "We're
ting our own Joe Boxer bite on them."

his bite means the happy faces on these items will be grinning
ridiculously, winking or licking their lips. Look for them on the counters of
r local Hudson's, Saks Fifth Avenue or wherever Joe Boxer is sold.
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Jerry Miles, owner of the J. Miles unisex boutique in Ft. Lauderdale, Fla.,
just bought a line of T-shirts featuring happy faces of different colors

representing different races. He believes they'll sell well with the diversity
spin.

In the Detroit area, happy faces are available on tie-dyed T-shirts (about
$22) at Changes, a Birmingham boutique.

Hamtramck artist Chris Karwowski is designing happy faces for T-shirts and
‘fbuttons to be sold at Hamtramck boutiques.

"I wish | had some of my old happy face T-shirts and buttons, but | don't.
[They're so hot again,” says Karwowski.

Did the happy face ever go away?

| Gary Amett, owner of Tasty Wear, a Pleasant Ridge T-shirt company, says
lho.

"They come and go all the time. | saw crazy smiley face stuff on T-shirts

bout two years ago and it came out of the house music movement,” says Arnett.

ou'd see them with bullet holes in their foreheads or wearing bandannas or
arrings. It was a rave thing but | wouldn't make them. I'm 30 and | don't care
r stuff that | think appeals to an aging hippie culture."

Highland Park artist Lowell Boileau, 48, sees them everywhere too. In fact,

just found an old happy face button at a company he was visiting the other
y and grabbed it.

"I was wandering around the offices and saw this happy face button on a

teble. | asked if | could have it, they said ‘yes,’ so | pinned it upside down
my shirt because my cat just died.”

But Boileau was goofing around. When seriously confronted with happy face
hysteria he is disappointed.

s. "They were leering at us everywhere and served as a terrible oppression

1"To me the happy face represents everything disgusting about the '70s,” he
live under. We don't need them back..”

PTION:
AWING

[he original happy face.

fhe "Dazed and Confused” face. The original is on Page 2D.

Copyright 1993 Detroit Free Press
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SMILEY FACE BECOMING TOTALLY AWESOME

CHARLOTTE OBSERVER (CO) - MONDAY February 27, 1989

'By: JAMES HIRSCH, New York Times News Service Observer staff writer Melissa
.| Wwalt contributed to this article.

| Edition: ONE-SIX Section: LIVING Page: 4D

\ Word Count: 667

TEXT:

\\ hen the "smile” face became a fad in 1970, it was like a lighthearted
unctuation mark at the end of a tumuttuous decade. Now, after nearly 20 years

ih eclipse, the happy face is back, its 100-watt smile lighting up T-shirts,

anvas tote bags, spandex cycling shorts and other merchandise in newly opened

ghops at Macy's and Bloomingdale’s stores in New York and Chicago.

| In Charlotte, Smiley popped up two years ago at the Perris store, where
ndants with his mug were sold. Last year, the store carried T-shirts
astered with Smiley. "It's part of that resurgence of the '60s,” says the
ore's buyer, Diana Short.

This year, Smiley goes beyond boutiques and specialty shops.

Look for him on T-shirts, jeans and shorts at Charlotte department stores
ch as Belk, Thalhimers and Ivey's. The trend will truly hit this spring and
mmer in junior departments, says Ivey's fashion director Ginny Rupp. "This is
whole new generation attracted to it.”

The embrace of the merchandisers seems to reflect the shortage of trends.
1" feel an absolute void in terms of new trends that stem from right now,"

inl her recent creations. "Bloomingdale's and Macy's, they're dying for a quick
tignd, and their job is to knock off inmediately whatever the kids come up
h'll

s is often the case in retro fashion, historical accuracy is somewhat
ide the point. An icon of the '70s, the yellow disk with the line-drawn face
being sold as hippie fashion, stamped on peace-sign necklaces and tie-dyed

No self-respecting hippie would wear a smiley face,” said Charlie Alzamora,
gram director of WMCA, a New York radio station that used a version of the
logp in the early 1960s, years before it went national. The hippie-inspired
rerhake of the happy face, he said, "is the confusion of two cultures by
méagketing experts.”

ore than marketing experts, however, confused the issue.

id Betsey Johnson, a New York designer who has used peace symbols and flowers

TTAB Opp. # 91/150,278
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n London last year, the smiling logo was the most visible sign of a
urgence of 1960s-style music, colorful clothes and youthful restlessness.

he happy-face symbol became popular with British teenagers after appearing
t February on the cover of a record by the rock group Beat the Bass.

'Elothing and accessories manufacturers in London churned out the
snjiling-face motif on T-shirts, bags and belts. When American fashion directors
viited the city in October, they found on the streets the trend they were

it was just a lot of T-shirts on a lot of people,” said Kalman Ruttenstein

of |Bloomingdale's. "You didn't have to be a genius to figure this one out.”
Trdnds, he added, "often begin where music and young people are, and our job is
to|gdit those trends.”

epartment-store fashion directors said that many people associate the image
with the good feelings evoked in last year's hit song by Bobby McFerrin, "Don't
'Wikry, Be Happy,” and that the smile face appeals to customers' - patrticularly
teehagers' - rose-tinted view of an earlier era.

oung people are always interested in dressing back in time,” said Joan
er, fashion director for Macy's. "The '60s and the early '70s had a charisma
connotes peace, happiness, a sense of mellowness."”

t the happy face is already fading in some quarters. *When the general
putlic starts buying it, people in the East Village (in New York) stop,” said

Katbu Yamamoto, the manager of Detente, an East Village store that opened last
, selling goods bearing the happy face.

ow we must start looking for what's next,” Yamamoto said.
mpany executives said they hope they have already found it, again in

on nightclubs. Next. month, Yamamoto said, his.store will carry T-shirts
pictures of Jesus and, at the bottom, L-O-V-E.

Lo
wit

Copyright 1993 Charlotte Observer
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Hy: JAMES HIRSCH, New York Times News Service
dition: SUN-SENTINEL Section: FEATURES LIFESTYLE Page: 7E

nctuation mark at the end of a tumultuous decade. Now, after nearly 20 years
eclipse, the happy face is back, its 100-watt smile lighting up T-shirts,
gnvas tote bags, spandex cycling shorts and other merchandise in newly opened

The embrace of the merchandisers reflects the shortage of trends, even as
provides a glimpse into how fashion movements travel from the cultural
ges into the mainstream.

1" feel an absolute void in terms of new trends that stem from right now,"

stld Betsey Johnson, a New York designer who has used peace symbols and flowers
her recent creations. "Bloomingdale’'s and Macy's, they're dying for a quick

end, and their job is to knock off immediately whatever the kids come up

As is often the case in retro fashion, historical accuracy is somewhat

ide the point. An icon of the ‘70s, the yellow disk with the line-drawn face
being sold as hippie fashion, stamped on peace-sign necklaces and tie-dyed
shilts that say “Feelin' Groovy." In Macy's happy-face shop, six TV screens

‘INo self-respecting hippie would wear a smiley face,” said Charlie
amora, program director of WMCA, a New York radio station that used a
Sion of the logo in the early 1960s, years before it went national. The
ie-inspired remake of the happy face, he said, “is the confusion of two
res by marketing experts.”

London last year, the smiling logo was the most visible sign ofa
resyrgence of 1960s-style music, colorful clothes and youthful restlessness.

id movement emerged from the underground "acid house” music phenomenon that
bn in the late '70s, evolved in clubs in New York, Chicago and London, and
merged with retro-hippie fashions in the baimy Balearic Islands off

e trajectory is familiar. In the past 15 years, disco music, punk
on, break dancing and rap music started outside the mainstream and were
rated into popular cuiture,

—_—— e TN
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“Subcutture is the eternal source of ideas,” said Rudolph, who has learned
few things about subculture as the director of Manhattan nightclubs like
anceteria, the Tunnel and now Mars.

"It's much easier for Bloomie's to capitalize on something after everyone
s read about it," said Rudolph, who uses only his first name. Once a trend
aches the public, he asserted, it has lost its cachet among "the cool.”

"Nobody is wearing the smiley face today,” he said.

There are still enough people to satisfy Bloomingdale's and Macy's, which
ported strong sales in the first month for happy-face items.

Department-store fashion directors said many people associate the image
th the good feelings evoked in last year's hit song by Bobby McFerrin, Don't
orry, Be Happy, and that the smile face appeals to customers' — particularly
n-agers' — rose-tinted view of an earlier era.

"Young people are always interested in dressing back in time,"” said Joan
ner, fashion director for Macy's. "The '60s and the early '70s had a charisma
t connotes peace, happiness, a sense of mellowness.”

The genesis of the recent happy-face phenomenon — "acid house” music —
w4s anything but meflow.

1in the late 1970s and early 1980s, disc jockeys at the Garage, a Manhattan
cilb that has since closed, and the Warehouse in Chicago, engineered a new kind
of{dance music by playing a relentless, stripped-down bass beat — they called
it|I'bass in your face” — and blending it with discordant vocals and
ingtrumentals from other music tracks.

'IThe music and the clubs' strobe lights, sirens, smoke machines and movie
ens were choreographed for a psychedelic experience. Club patrons often
wore fluorescent clothes; illegal drugs, particularly LSD, were widespread.

he patrons "would dance all night, drink all kinds of fruit juices, take

and watch cult films like The Wizard of Oz, said Johnny Darnell, a New

amell and other disc jockeys and club patrons said that acid house went
ad, first to underground clubs in London in 1986.

n the summer of 1987, several London disc jockeys took the music to lviza,
of the Balearics. Known for its nude beaches, thriving art community and
heeling style, lviza was where acid-house music met and married with the
coldrful hippie fashion of summer beach clothes, paisley prints and tie-dyed

"The imagery and the music went hand in hand as a happy, free way of life,"
Malcolm McLaren, an iconoclastic Englishman who has started a few trends
elf, not the least of which was punk rock.

i he London disc jockeys then returned home, taking the full-blown hybrid
them. Early last year frenzied acid-house parties started in London,
bining music and fashion.: Clubs opened across the city, and youths flocked
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places like Shoom, where the psychedelic experience was enhanced by a
achine pumping strawberry-smelling red smoke.

The happy-face symbol became part of the uniform of "Thatcher's children,”
s British teen-agers are often called, after appearing last February on the
over of a record by the rock group Beat the Bass.

Clothing and accessories manufacturers in London, like Pink Soda and Boy
ondon, churned out the smiling-face motif on T-shirts, bags and belts. When
shion directors for Bloomingdale's, Macy's and other American retailers
sited the city in October, they found on the streets the trend they were

oking for.

"It was just a lot of T-shirts on a lot of people,” said Kalman Ruttenstein
Bloomingdale's. “You didnt have to be a genius to figure this one out.”
rends, he added, "often begin where music and young people are, and our job is
edit those trends.”

By October the acid-house craze in London clubs was waning.

.| Widespread publicity about rampant use of drugs - particularly "ecstasy,"
combination of synthetic mescaline and amphetamine - prompted the police to
se most of the clubs. By then the popularity of the clothes and the smile

d grown far beyond the club scene and was already beginning to lose steam in
ndon as a mainstream fashion item.

In Manhattan, as in London, the happy face reached the portals of
instream culture — Bloomingdale's and Macy's — long after it had flourished
he nightclubs.

front and the word "ecstasy" on the back, began last September. (Ecstasy
been banned in the United States since 1985, and studies at Stanford

l|The parties still take place in some Néw York night spots, like the Pyramid
Cillb and the World in the East Village, but the happy face no longer pervades

HiE ORIGINS OF SMILEY

y many accounts, the first happy face was deployed in ihe spirit of
petition, not brotherhood, as part of a pitched marketing battle between two

harlie Alzamora, program director for WMCA, said the logo was created in

begun calling its disk jockeys "the all-American guys," Alzamora said. So WMCA
profnoted the virtue of its own DJs with the slogan "the WMCA good guys.” The
phtése was printed on thousands of mustard-yellow sweatshirts, with a happy
drawn in black, its smile slightly askew.

as part of a promotion for the AM station. WMCA's main rival, WABC-AM, had

JE—
TTAB Opp. # 91/150,278
WM/LOUFNI0000083




"People would walk down the street, see the sweatshirt on someone and yell,
ey, good guy!™ Alzamora said.

In 1970 a similar logo — but with an anatomically correct smile — became
national fad and reached its zenith a year later, Alzamora said. He said he
id not know who had started the fad, but suspected that it began in

alifornia. The logo, he said, "was reserved for the Brady Bunch crowd: a
symbol for the silent majority.”

in 1971, WMCA changed to a news and talk format. That meant the end of its
ile logo. The station offered the logo with the skewed smile on sweatshirts
1983, hoping that it would win listeners to a different format. But that

e, the face flopped.

Copyright 1989 News and Sun-Sentinel Company
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round. It's yellow. It's locked in a perpetual grin of enlightened peace,
blissful ignorance, or something.

5 the Smiley Face.

he token that defines in a glance that hedonistic, willy-nilly decade we
refer to as "The '70s." The flaming ocher visage demanded of us only one

llo the Smile Face Museum, naturally. At Mark's house. In his basement.

at's Mark Sachs, 46, curator, collector, owner and operator of the

bction exhibited in his Silver Spring home. In his spare time he manages a
eEommunications company in Washington and is married with two children. They
e, presumably, day after happy day. The museum will celebrate its grand
ehing tomorrow and will be open one Saturday a month thereafter. Admission is
¢|but you must call 301-588-3933 for an appointment.

hchs wanders among the tables covered in dark cloth, tables strewed with
ite ki of all description and material, baubles linked only by the cretinous,

sunghiny simper of the Happy Face. He's got more than 350 of these things,
pred over five years. Why, Mark, why? "l always liked smiley faces,” says

ail." And the main reason there's plenty of stuff is simple: The smiling
face has never been copyrighted. Anyone anywhere can slap that beaming
bn any product and hope for the best.

pll, try to teach the world to sing. In perfect harmony. Caught in the
4 ing scrutiny of a million lifeless, black-dot eyes that are silently

you into happiness, you begin the tour. Here's just a sampling of what
nd:
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A still-sealed “Talking Toast Imprint" from 1986-with a five-year
arranty-that will brand your bread with the Smiley Face (hereafter referred to
s SF), though "it only works on white bread,"” says Sachs. A glow-in-the-dark
F ball; its package reminds you that "It glows, it smiles, it's your friend.”

genuine rawhide dog-chew (it's still brand new and not yellow-yet) in the
hape of the S.F. Numerous clocks, some with the "Happy Day" legend. And tying
e SF to the religious community, a "Smile-God Loves You" puzzle complemented
y a license plate from Heritage USA (ex-estate of the fallen Jim Bakker) that

ys "A smile is contagious-let's start an epidemic."

Not all the faces are so chipper; there's a large, early '70s candle
mblazoned with a face that has a real bummer of an expression. Inscribed
eneath is "Sad |s Bad." Right on.

{|Despite the size of his collection, Sachs still has one major item on his
sh list. "The toilet seat. The Smiley Face toilet seat,” he says. This time
's not grinning. "I'd kill for a SF toilet seat, and | know they're out
re." He's hot on the scent.

‘It doesn't take long before all this inane smiling becomes a little

tating, but Sachs has the potential fallout sussed. "l keep it all safely

aWay from my everyday existence," he says, grinning. "My wife is supportive and
kids are really excited about the museum, but it can't become an obsession
that takes over our lives."

|Bo Mark Sachs's Smile Face Museum is not the result of a lifelong obsession,
is it a moneymaking operation. "There isn't any deep philosophy behind my
colection, | just wanted to collect something fun,” he explains. "Times are

of rough now, and | think maybe the faces are ready for a comeback. When
mes to being happy, 1 think the time is always right.”

Right you are, Mark. And by the way, have a nice day.

CAPTIONS: Smiley Face artifacts from Mark Sachs museum.
NAMED PERSONS: SACHS, MARK
DEBCRIPTORS: Collectibles; Montgomery County, MD; Museums

Copyright 1993 The Washington Post Company
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EXT.
ow we know what became of those sappy smiling yellow faces after they were
abused out of circulation in the early 1970s.

They died and found a happy heaven in Bruce Woodbury's bedroom.

Woodbury is a 25-year-old San Mateo native and San Francisco resident who is
erwise in control of his faculties.

L’\ But he has a quirky ambition. He wants to be "the man of 1,000 faces.”
iterally.

He has 750 artifacts of the smile that darkened as many moods as it
ghtened. He has a smiley-face cookie jar, cat dish, cufflinks, playing
yrds, coffee pot and cups, coasters, clock and car mat. That is just the C's.

b

ome people do hate them," Woodbury admits, "but it's really a harmless
| get the connotation that people think it's tacky. But that's OK. |
e a generally tacky personality.”

Q

takes something major to irritate Woodbury. Like a smiley face with a
de on it. "I draw the line at noses," he says. "The PSA jet was the only
le with a nose that | could deal with. It was unavoidable.”

Another annoyance is the desecration of the symbol. Smiley-face T-shirts
bloody bullet holes and blown-out brains he can handle. “But the whole
got overblown when they started putting smiley faces on toilet brushes,”

oodbury first put on a happy face in 1982, a year after he graduated from
jon High School. He bought a Vespa motor scooter and fancied himself a
" after the British subcutture of the early '60s celebrated in The Who's
rocK film “"Quadrophenia.”

pds were the very antithesis of greasy, leathered bikers. Mods wore

a&-button, thin-lapeled suits, tab collars with skinny neckties, white socks

wingtips. They rode baby-blue scooters that couldn't push 45 mph. Pee-Wee
han on a motorcycle. if a Hell's Angel's kid came home as a mod, he'd be

e
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sent to reform school.

in mod lingo, a "face” is someone cool. Thus evolved the Smiley Face Scooter
Club. Riding two abreast, they cruised the streets of San Mateo, wearing mod
suits highlighted by a yellow smiley button on each narrow lapel. This may have
been cool in London, but downtown San Mateo is an entirely different state of
mind.

"You get a lot of ribbing from people in four-wheel-drive trucks,” he says.

"Girls in Camaros aren't too impressed either. So you delve into your group a
ittle more."

The mod motto voiced by Pete Townsend of The Who is "Can You See the Real
e?" Woodbury's friends often have trouble. They walk into his room and offer

ne word - "Disgusting” - before noticing a smiley button or cup they once

wned.

His parents, who operate a SanJose printing shop, have a better
nderstanding.

| "Bruce collects things that nobody else wants,” says his mother, Janet. "He
oesn't mind being 10 or 15 years behind the times.”

.| Dad Comments
Frank Woodbury describes his son as "the smiley man.”
"lt's not something I'd do," he says of the hobby, "but this damn world is

full of young people who look and sound like computers that we're pleased
‘s doing something different and unusual.”

\Ishortly after founding the Smiley Face Scooter Club, the smiley man decided

e button wasn't enough. He needed 100. That came easy, back in 1983. Hell,
y were giving them away - a quarter a button at thrift shops, and glad to
unjoad them.

Then he went for 200 buttons, and further into the smiley underworld of
night lights and yo-yos, golf balls, key rings, pencil sharpeners, lunch bags,

lamhp shades and full breakfast sets. He had the market cornered and moved his
into the dressing room to establish his bedroom as a smiley shrine.

late 1988, the fad resurfaced. A London nightclub movement called “acid
hagse" adopted the insignia. It embodied the happy disposition of kids stoned
to| khe rafters on the drug ecstasy, trance-dancing tifl dawn. T-shirts began
applearing with the innocent face on the front, and subtle messages on the back,
sugh as "Have a Nice Trip."

oodbury doesn't mind being thought of as weird, but he would prefer the
drug culture stay away from his fetish.

like it that the smiley faces are coming back,” he says, "but it's sad
that|people think everyone who has a smiley face now is a drug addict.”

e '80s Knockoffs
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Now the market has tightened. An original smiley water glass has inflated
om 50 cents to $5, and a plastic garbage can is up from 69 cents to $25.

e downstairs floor, and smiley gimcracks have reappeared in Haight-Ashbury
outiques.

Oversized pink smiley T-shirts, complete with shoulder pads, are now
ailable in clothing stores at the Stonestown mall. There is a smiley face
utique in Macy's New York, and the design has appeared in at least one
ckyard satellite dish.

SIGNS OF THE '70S

The symbol has attached itself to the '60s fashion revival. San Francisco
tton maker Mark Rodman produced the first smile button in 1968, but there is
hard evidence that any self-respecting hippie ever wore one before 1970.

Overall, the '70s were just really boring, and the smiley face will be the

st prominent representation of the decade,” Woodbury says. "But the fad will
fairly quickly.”

hology, in San Francisco, is a possibility.

e're definitely interested,” says program director Robyn Talman. "The
ley face exemplifies the prevailing attitude of the early 1970s. A little

shallow, a little bit 'Have a Nice Day,’ and a little bit of the Me
Geperation.”

smiley face exhibit would be a fitting follow-up to the current museum

display: "100% Polyester: Shirts of Art from the Palette of Science.”

)

and| a link to the drug culture. / BY REUTERS, (2) Bruce Woodbury - who fancies
himself a ‘mod,’ after the clean-cut British scooter devotees - has no fears of

OTO CUTLINE: (1) In Britain, smiley faces took on a sinister connotation
losing face. / BY VINCE MAGGIORA/THE CHRONICLE

CARTION:
PHATO (2)
SHE END OF TEXT

Copyright 1989 The San Francisco Chronicle
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SCOOTER CLUB

| Copyright 1983 San Francisco Chronicle
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But smiley knockoffs abound. Club DV8 in SoMa painted smiley faces across

CRIPTORS: FACES; HOBBIES; ORGANIZATIONS; BRUCE WOODBURY; SMILEY FACE
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[EADLINE: Kmart flips on blue light; _
etailer temporarily brings back famed promotion, but critics say it's passe.

INE: Tenisha Mercer

# PDDY:

Kmart Holding Corp. is switching its famous blue-light special back on -- at least temporarily -- in an effort to
1k new sales.

There won't be any flashing blue-lights or excited announcements of "Attention, Kmart shoppers!" but the Troy-

The once-popular promotion won't be a permanent part of the retailer's strategy, said Kmart spokesman Stephen

enani. Blue-light signs were posted mid-month, but there aren't any in stores now.

"We may once in a while use it since it is something we know our customers recognize," Pagnani said. "But there is
nd formal plan right now."

1| For years, Kmart used blue-light specials to clear out everything from black socks to garbage bags. Created in 1965

by b store manager looking to move slow merchandise, the blue-light special quickly became part of the American
lexicon.

The "Attention, Kmart shoppers!" announcement was followed by a flashing light marking specially discounted
pride to customers -- at least those who could reach it in time.

“It turned out to be the defining moment for Kmart," said Michael Bernacchi, a marketing professor at the

Uni}ersity of Detroit Mercy. "It stood for the essence of Kmart: the bargain of bargains. Folks went to Kmart looking
for|these specials.”

Instead of bringing back the blue light, some say Kmart should cut the cord.

1

t [The once indelible marketing strategy soon became synonymous with Kmart's missteps: Blue-light specials became
fodder for late-night talk show jokes, the ultimate symbol for cheesy merchandise. Kmart retired the promotion in the

rt shopper Fay Brown, 71, of Birmingham, remembers when Kmart first started using the blue-light, but
't think it should be used again.

ou hear jokes about the blue-light special on television," Brown said. "It doesn't appeal to me. It sort of cheapens
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Now, the retailer is resurrecting the blue-light as it attempts to craft a marketing message that will stick with
consumers and distinguish itself from rivals such as Wal-Mart Stores Inc. and Target Corp., which have eroded its
customer base.

But the wide-spread discounting at other stores also dims the effects of the blue light, said Jack Trout, president of
brand consultants Trout & Partners in Old Greenwich, Conn.

“It's an idea whose time has come and gone," he said. "Wal-Mart's ‘Everyday prices' trump blue-light specials. Why
they want to try this one again, I have no idea. What Kmart is saying is that we have a few things on sale and Wal-Mart
is saying we have a fot of things on sale."

This isn't the first time Kmart has tried to revive the blue-light. Former Kmart Chairman and Chief Executive
Chuck C. Conaway relaunched it in 2001 as part of a plan to create a new image for the discounter. Kmart spent
millions on a website, billboards and marketing before dumping it in 2002.

Kmart has struggled for years to fashion a successful marketing campaign. It flopped with slogans such as "Blue
Light Always" in 2001 and the "Stuff of Life" in 2002. And it has yet to coin a new campaign to replace the "Right
Here. Right Now" slogan it dumped last summer.

Trumpeting the blue-light now after Kmart's marketing missteps probably won't bring back customers, said George

.| Whalin, president of Retail Management Consultants in San Marcos, Calif,

"Customers are more sophisticated, they expect more and they want something different -- not the same thing that
was done years ago," Whalin said. "The blue-light should be left alone to die."

Still, brand consultant Robert Passikoff believes there is a place for the blue-light special.

Retailers use logos and advertising slogans as a way to distinguish themselves. Target has a red and white bull's-
bye. Wal-Mart is known for its yellow smiley faces and the slogan "Always Low Prices."

: "The fact is that this is one of the few successful campaigns that Kmart has managed to leverage in the last few
Years," said Passikoff, president of Brand Keys Inc., a customer research firm in New York. "Kmart hasn't been able to
qrticulate a clear strategy in the marketplace and this may be able to help them do that."

On and off

1965: The blue-light special is invented by a store manager looking to sell slow-moving merchandise.
1991: Kmart tries to replace the blue-light special with an automated coupon-dispensing terminal.
1995: By now, the blue-light is all but banished.

1999: BlueLight.com, an independent Web site, is launched, with Kmart owning 60 percent.

2000: BlueLight.com introduces online-only "BlueLights."

| 2001: After a 10-year hiatus, the blue-light special returns in April with a multi-million-dollar promotional
p*-agram. Kmart reportedly spends $40 million on new blue-light equipment.

2002: The blue light is on the fritz. Kmart reports a drop in holiday sales and some analysts say Kmart's BlueLight
bHynd has been an expensive mistake.

2003: The blue light is unplugged during bankruptcy.

| 2005: Blue light specials appear as occasional in-store clearance sales, marked by new signs, but no flashing blue
lights.
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gEADLINE: Won't you be my roommate?

YLINE: Megan Waitkoff, a RedEye special contributor.

oDY:
"! I'm a female between 19 and 30.
1 I'ma non-smoker.

\ Who wouldn't want to live with me?
l

Several months ago, I degraded myself in the worst way possible, putting my name and collection of vintage
eocassette tapes on the line in the hopes of finding a relationship with no chance of a future, no possibility of sex and

(1 My friend, who was supposed to move into an apartment with me and had the gall to finish grad school instead, for
h nothing more to say for myself than "straight female, pet-friendly, seeking roommate."
1

e. My boyfriend, who said he needed the tax incentive from his house, for another.

\

I began the search for a roommate. Five months later and still solo, I'm getting desperate.

I started my journey by filling out a member profile on www.roommates.com. It seemed normal enough: rate your
el of cleanliness, what's your rent range, etc. Then it asked me to "select an emoticon which conveys my general

pegsonality or character.” The choice of emoticons (i.e. smiley faces resembling the Wal-Mart mascot with dissociative
idemtity disorder) was not good.
b

1

Emoticon holding a wine bottle conveys: I'm an expensive drunk that will regularly sleep on the floor of the
room.

Emoticon with enormous red lips conveys: I plan on running a makeshift plastic surgery practice from your
apgftment and consider injecting collagen a fun weekend activity.

Even after choosing the plain smiley face, I opened my account the next few weeks to find only 10 matches out of
1,695 Chicago listings. One match with the membership nickname of "Phguyil" chose the peace-sign-flashing emoticon
andlfincluded a picture with his head cut off. Not the best way to sell himself.

[ then flipped through the newspaper classifieds. "Deluxe roommates wanted for furnished deluxe penthouse," read
one pbf the ads. I can be deluxe.
|I'Woman roommate wanted," read another. Hey, I'm a woman!

s I read, I circled every ad except the ones secking lesbians, gay or straight males, or vegetarians. I was
compatible with everyone, and 1 thought, "This can't be right."
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"So many people just pick up the Reader and start calling after reading a two-line ad, and they don't find out that
this person drinks every night or has the family visit each weekend," said Jamil Raza, department manager with the
Chicago Apartment Finders Roommates & Sublets Service, when I called to find out about their service.

I ——

Oops. As I filled out CAF's roommate application, I began thinking back to my situation last year when thin walls
' [led me to vicariously experience my roommate’s late-night "study sessions” with her boyfriend.

I remembered the fruit flies that set up camp in her dirty dishes and the nightly marathons of the Backstreet Boys.
tJAnd I thought, "Am I ready?" Can I get back in the roommate saddle again?

I started sobbing on my boyfriend's shoulder until he finally took pity on me. He decided to rent out his house in

A\urora and find a place with me. I still had a few months leeway, so I agreed to wait until he found a suitable renter.
ffter a month or so, he broadened his criteria to any renter.

g

He didn't get a single response, and naturally, while he waited, I did absolutely nothing to continue my search.
Now, with one month left to find a roommate and an apartment, I'm conjuring up the courage to contact CAF again.

Raza assured me that CAF's success rate is well over 90 percent and applicants can be referred to more than 20

ople who meet their specific criteria within a few weeks. Most roommates become friends, he said, and one girl even
rried her roommate.

i1 Thankfully, I'm not looking for marriage ... just an anti-emoticon male or female, 19 to 30, non-smoker, with a
ick-walled apartment and an appreciation of reality television.
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LADLINE: TOUGH TIMES AHEAD FOR HOME TEXTILES;
YW-WAGE RIVALS, RETAILER DEMANDS WILL PUSH MORE WORK ABROAD

\ROLINAS JOBS: SHEET AND TOWEL MAKERS WILL FACE POWERFUL COMPETITION WHEN IMPORT
LIMITS EXPIRE JAN. 1

INE: STELLA M. HOPKINS, STAFF WRITER

| Textile layoffs have become painfully common in the Carolinas, but a plant-closing announcement this month
ends an even bleaker future for workers.

On Dec. 1, Springs Industries Inc. said it will close two S.C. plants - wiping out 540 jobs - because retailers are
ind asingly turning to lower-cost foreign suppliers for sheets, towels and other home textiles.

|| That's an old story for our clothing, which is nearly all made overseas. But home furnishings only recently began
losihg ground to imports. That's about to get a lot worse.

ecades-old import limits, called quotas, expire Jan. 1 on hundreds of textile products, including sheets and towels.
Thay means 40 countries will be free to ship unlimited amounts of home textiles to U.S. stores. That is devastating new
competition for business that belonged to the Carolinas for a century. U.S. mills, already struggling, will have to hack
Pridgs - or lose sales. In response, they will be far more likely to have goods made in China, India, Pakistan or another
lowvage country. And that means more Carolinas mill workers losing jobs.

\Pprings' Dec. 1 announcement marks the first time the S.C. company blamed the end of quotas for plant closures.

Bothiplants make bedding, one sewing, the other weaving fabric. Springs will shift work to other plants and buy some
goodk abroad.

|
'1What's happening is that there are more and more products that we can't manufacture competitively here in the

States," Springs chief Crandall Bowles told employees Dec. 1 in a videotaped message announcing the closures
recasting a difficult year.

hina is expected to be the big winner when quotas fall. Chinese mills and their 18 million workers - more than
North Carolina's population - have already demonstrated their strength.

uotas began ending in 1995, starting a phaseout that ends Jan. 1 when trade barriers fall on goods accounting for

more than half of U.S. textile and apparel items.

ankets were among products that lost import protection in 2002. That year, China's share of U.S. blanket imports
jumpgyl to more than one-fourth, up from less than 7 percent the year before.

i‘ rough September, China had claimed nearly two-thirds of U.S. blanket imports.
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“China is an extremely cost-competitive market due to low labor, raw material and capital costs," said M.L. "Chip"
Fontenot, chief executive of WestPoint Stevens, the No. 2 U.S. home textile maker behind Springs. "Our sourcing from
China has been growing, and we expect it to continue to grow."

*

Not safe from competition

Competition from low-wage foreign workers has long worried the textile industry, which won quotas in 1957
\z gainst Japanese cotton goods. Quotas spread to virtually all textiles and apparel from dozens of countries.

But even five years ago, home textiles - the backbone of the Carolinas industry - were considered fairly safe from
breign competition. The goods are made in giant mills that cost hundreds of millions of dollars to build and equip, so
uilding one is risky. Mills need a lot of clean water and reliable power, often hard to come by in developing countries.

S v ui W

Sheets and towels also aren't nearly as vulnerable as clothing to the lure of low-wage workers because they require
r less labor than a blouse or pair of jeans.

e B

To be sure, mill jobs have been vanishing. From 1990 through October, the Carolinas shed 163,000 textile jobs,
ore than half the industry's work force.

Ten years ago, privately held Springs, started in 1887 by Bowles' family, had more than 15,000 Carolinas workers.
ith the recent layoffs, the Fort Mill, S.C., company will have cut its Carolinas work force by two-thirds, to about
,B00 people.

g om

WestPoint, which filed for bankruptcy reorganization in 2003, has about 4,600 of its 13,000 workers in the

qrolinas. In October, the company said that to prepare for more global competition, it would close a Catawba County
dding plant with 300 workers.

Much of Springs' and the industry's job losses came as mills spent heavily to automate - an effort to stave off low-
t foreign goods. Faster machines meant fewer factory workers. But modernization did nothing to cut office wages or
er costs. Imports of low-end merchandise and high-labor goods, such as quilts, began rising in the last few years. As
ign mills improved quality, they won more sales. Early quota expirations encouraged more.

- T

"“The big deal that's happening today and the last three, four years is that the home textiles business is migrating

qukckly,” said Mac Ryland, who heads home-textiles consulting at Kurt Salmon Associates' Atlanta headquarters. "On
uary 1, the door is open.”

| Foreign competition unfairly took a lot of blame for the 2003 collapse of sheet-and-towel giant Pillowtex. The

Kagnapolis company staggered under heavy debt, churned through four leaders in less than three years and couldn't
recgver from a computer meltdown and economic slowdown.

Home textiles, like many industries, also has faced a more insidious cause of job erosion: retailers’ profit-pinching
nds for lower prices.

World retail leader Wal-Mart has long been the most obdurate price negotiator. Creating the price cuts hyped by
Mart's yellow smiley-face "Rollback Man" means wringing every penny from every deal - or going to another
lier, To compete, other retailers followed suit.

ajor retailers have demanded price cuts of 2 to 3 percent a year for about 10 years, said Springs spokesman Ted

know mills worldwide are hungry for their orders. Without quotas, retailers and importers are free to buy
here.

Our policy is to make things here unless pricing gets so low that we are not competitive," Bowles told workers
Dec ]11, according to a statement Springs provided the Observer. "Then, we must look for other ways to supply the
k

|

prodyct to our customers or we will lose the business."

t utlook for Carolinas
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xtile losses as quotas end, what he calls the "wild card" for job growth.

+: Wachovia economist Mark Vitner forecasts slower Carolinas job growth next year because of expected heavy

"We don't really know the extent of those losses," Vitner said. "It depends on how aggressive companies are at
utting costs."”

Vitner estimates the Carolinas will lose about 20 percent of textile and apparel jobs next year. That's 20,000 N.C.
pbs and 10,000 in South Carolina.

An industry group has said two-thirds of textile and apparel jobs are at risk. Including related business, such as

tton farming, 650,000 U.S. jobs could disappear within two years, according to the National Council of Textile
rganizations. For the Carolinas, that means 103,000 jobs.

Jobs disappear when mills have work done overseas, and they also vanish when retailers bypass U.S. mills and buy
ect from foreign factories. The big chains have buyers around the world. They've learned the global textile business
ring years of importing clothes. They're applying that buying experience to home textiles.

Ryland, WestPoint, Springs and industry experts agree U.S. home-textile manufacturing will decline as imports are

f’( bed to grow. But they also are adamant that U.S. factories will remain crucial.

Bedding is sold in extensive sets that include sheets and pillows as well as matching towels, drapes, shower curtains

and ceramics. Individual foreign companies often can't fill full orders for giants such as Wal-Mart.

0 b

Springs and WestPoint coordinate suppliers, ensuring the full lineup lands in stores. The mills also have well-

ld:own brands, marketing savvy, design and product-development expertise, and strong retailer relationships.

Springs Chief Bowles emphasized those abilities in her Dec. 1 message, saying those strengths give her
d( nfidence that our long-term outlook is positive."

"Styling and service will end up being the strength of the U.S. mill," said consultant Ryland.
China's distance also is a disadvantage. Getting across the ocean from China takes 20 to 24 days plus trucking time

layed shipments.

fr‘ﬂn the port, said WestPoint's Asian head, Bill Walker. Chinese and U.S. ports already are clogged, increasing the risk
e

"That will allow us to maintain a balance of U.S. production with increased sourcing," WestPoint's Fontenot said in

an|¢-mail.

| To ensure timely delivery while lowering costs, companies combine U.S. and foreign production. For example,
panies can split production of best-selling towels so there are always some close at hand. They also might buy
ished sheeting fabric abroad, then dye and finish in U.S. factories based on sales.

/|"These guys have to have a foot in both buckets," Ryland said.
‘\ This summer, Walker opened WestPoint's Shanghai, China, office. He plans offices in India and Pakistan to work

Witk] suppliers.

| Bprings opened its Shanghai office in 2002. In 2001, Springs partnered with Coteminas, Brazil's largest towel
* Er. The company also has Mexican production.

'|Having their lower-cost manufacturing as part of our mix has enabled Springs to take business for products that

we ¢puldn't make competitively in the United States," Matthews said.

wag

g that Springs' game plan "will enable us to emerge from the current challenging industry transition as a strong and

pddressing employees, Bowles acknowledged their concerns about the future, but she sounded a hopeful note,
i
\h ng company."

tella Hopkins: (704) 358-5173 or shopkins@charlotteobserver.com.

he Rush Overseas

he Jan. 1 phaseout of longtime textile and apparel import protections, called quotas, is the latest front in the global
battle.

Page 10
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The loss of white-collar jobs to India and elsewhere is a new trend. Bleeding blue-collar jobs is a trauma the
Carolinas know well.

¢'ll also show you how Carolinas cotton farmers are feeding China's hunger for raw materials, and how Carolinas
ills are finding new markets among China's 1.3 billion people.

Observer staff writer Stella Hopkins traveled to China on a World Affairs Journalism Fellowship for reporting on
e quotas issue. Funding was provided by the John S. and James L. Knight Foundation and the Ethics and Excellence
ih Journalism Foundation.
Interpreters were used for most interviews.

To read more of the Observer's special report on the end of quotas, visit http://www.charlotte.conv/
d/charlotte/business/ special-packages/china/

RAPHIC: GRAPHIC:2 PHOTO:3;
STELLA M. HOPKINS - STAFF PHOTO. U.S. home-textile mills competing with lower-cost imports are
creasingly turning to foreign suppliers to cut costs, putting Carolinas mill jobs at risk. At Sunvim Home Textiles in
ina, a worker irons a Kate Spade pillowcase for Springs Industries during an August factory tour. The high-end
dding, sold at Belk SouthPark, requires detailed hand work that drives up costs.; 2. STELLA M. HOPKINS - STAFF
OTOS. Two years ago, Sunvim Home Textiles began a $360 million expansion, which includes a yarn-spinning

nt under construction in this August photo. Employee dormitories are rising to the left. The Chinese company
ects more U.S. orders after quotas expire Jan. 1.; 3.Bowles

L&OAD-DATE: December 13, 2004
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In the coming months, we'll further explore the impact of the expiration of quotas on the Carolinas textile industry.
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ENGTH: 375 words

ADLINE: Editorial / Kmart/Sears Odd marriage one of necessity?

S

BPDY:

Will Martha Stewart soon put a pastel finish on Kenmore washers? Will Craftsman do-yourselfers soon be
r# modeling exclusively in Joe Boxers?

What, exactly, does a merger of Kmart and Sears mean for consumers?

Kmart, just recently out of bankruptcy, announced last week that it would buy Sears for $11 billion in an effort to
k* p the two struggling merchants from falling to rivals such as Wal-Mart and Home Depot.

|| It's an odd marriage at best, but worth the risk. The likely altemative is both historic chains wasting away, leaving a
* 1 of abandoned mall stores and strip shopping centers behind them.

The question is whether the combined company, which will rank third in revenue in U.S. retailing, can create a
rid that appeals to shoppers who have many other options in a saturated market.

t| Sears, whose catalog brought consumer democracy to America, has failed to connect with younger or urban buyers.
|ftores still anchor suburban malls, while its clientele increasingly prefer big-box complexes.

The combined company plans to convert several hundred free-standing Kmarts into "Sears Grand" stores, which

willlsell groceries, books, and DVDs, as well as apparel and home appliances. Presumably, brands formerly exclusive to
tore or the other would cross over.

ome locations will close or be sold. Towns and malls should be ready to market the empty buildings or risk more
box blight,” remnants of market losers of the past. Too many derelict hulks already dot our region - former
rs, Bradlees, Hechingers - still awaiting a new tenant.

s retail continues to evolve, planners and developers should stop thinking of shopping centers solely in terms of
they used to be. Creative reuse is possible. A vacant store can become an indoor soccer field, a customer-service

LOAID-DATE: November 21, 2004
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ECTION: REAL ESTATE ; ZONE C; THE SUBURBS. ; Pg. 7D

IENGTH: 381 words
HEADLINE: Amid rancor, plan for store advances
YLINE: By Jody Paige, Special to the Tribune.

DY:

;] Although many of the more than 200 residents who packed two rooms in City Hall last week oppose a proposed
al-Mart that would be built near residential developments and Lockport Township High School, Lockport's Plan
Fpmmission is recommending the company's concept plan to the City Council.

1| An overflow crowd filled the council chambers and others watched from television screens in a room on another

qor. Police monitored the proceedings and only stepped in to quiet residents or to remind them to keep to the time
lichit set for public comments.

Wal-Mart officials are proposing a zoning change to construct a 147,491 -square-foot building on 22.46 acres at
Brd Street and Farrell Road. The vacant property is bordered by residential development on two sides and is across

street from the high school. Some residents said they are not opposed to Wal-Mart coming to the city but do not
port the location.

Robert Gamrath IIf, an attorney representing the company, said Wal-Mart could apply for permits now to build a
¢ because it is allowed under current zoning. But the company is seeking a zoning change to allow the sale of liquor,
ncept that upset many because of the store's proximity to the school.

Resident Dorothy Bertram held up a frowning face on a stick throughout the meeting, a parody of Wal-Mart's
Mey face symbol. "Do you belong across the street from the high school selling liquor? Absolutely not," she said.

Residents also said they are displeased with plans to sell ammunition and guns, Wal-Mart's history of paying low
es, not providing health insurance and using non-union laborers.

Designs for the store include an automotive facility, garden center, gas station and a remote pharmacy in the 700-
spade parking lot.

Resident Peter Schrank said there are 39 residential driveways that exit onto 163rd or 7th Streets. He reminded
issioners about the amount of traffic near the school and said most Wal-Marts are located on four- or six-lane

ut several residents spoke in favor of the store, and two petitions with 900 signatures favoring the move were
d.

| Janice Colvin, the city finance director, spoke as a resident in support of Wal-Mart, saying she often finds herself in
neié] bboring towns because Lockport is missing a place to shop.
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LENGTH: 376 words
MEADLINE: Dozens of pupils dress pumpkins
| YLINE: Erin Mosely PUBLIC SCHOOLS

BopY:

| Thope everyone voted Tuesday. We all need to make sure we're a part of the democratic process especially those
who like to complain when something goes wrong but won't take the time to participate in a solution, There were no
oblems at Wetumpka Intermediate School last Wednesday as students competed in a pumpkin-decorating contest. The
dent council sponsored the contest and had more than 40 entries. Sixth-grader Lauren Reburn won the contest with
r three-headed cyclops pumpkin. Alexis Stacey, a fourth-grader, came in second. There was a six-way tie for third
ce. Bryna Wadsworth, Meredith Smith, Whitney Lee, Chelsea Dawkins, Olivia Gamett and Robyn Chambers each
ced third. Dallas Hernandez's "scared silly" pumpkin won honorable mention. Ramona King and Tracey Law,
resentatives from Regions Bank, Wetumpka Intermediate School's major partner in education, judged the event.
dreda Young, student council sponsor, said students paid a $2 entrance fee and all proceeds went back to the
stydents. Students could decorate their pumpkins any way they wanted, but they could not puncture the pumpkin. Law

she liked Olivia's horse-drawn pumpkin. "I think that was real cute," Law said. "I would have never thought to do
t." Olivia's pumpkin had two big, gold wheels attached to the side, candles around the front of the pumpkin where
windows were colored in and gold reins that came from the pony pulling the "carriage." Other notable pumpkins
uded Meredith Smith's Wetumpka Indian, complete with a feathered headdress and a "W" for Wetumpka.
kenzie Anthony painted her pumpkin yellow like the Wal-Mart smiley face. Her pumpkin also came with a sign
read "Wal-Mart: Always low savings." Andrea Brewer's pumpkin had a birthday hat and jeweled earrings. Anna
pks transformed her orange pumpkin into a white-faced and black-haired fanged vampire. The pumpkin looked liked
head of Count Dracula. Whitney painted her pumpkin black and stuck four legs on either side of the pumpkin. Very
y Whitney, very scary! Erin E. Mosely, who covers Autauga County for the Montgomery Advertiser, can be

hed at (334) 365-6739, by fax at (334) 365-1400 or by e-mail at emosely@montgomeryadvertiser.com.

LdAD-DATE: November 4, 2004
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ADLINE: Trotwood Wal-Mart to hold safety event;
tailer partners with police department

INE: Stephanie Beasley sbeasley@DaytonDailyNews.com

DY:

—

OTWOQOD Boasts of low prices and bouncing smiley faces are perhaps what
-Mart has become best known for, but this month the retail giant is shifting the focus to safety.

October is National Safety Month for Wal-Mart stores across the country, and the Trotwood store at 5331 Salem
£. will host an event from noon to 4 p.m. Saturday.

>
—

The event is being organized by the Wal-Mart Risk Control Team, a group of store associates who function as
safpty coordinators within the building for fellow associates and customers.

|

\

Risk Control team member Shirley Hines said, "We do anything that will help make the store safe for customers
anfl associates, like keeping the floors clean and the aisles clear."

|

|

Yet this event will go beyond clearing clutter and mopping up spills.

Featured activities include the Ident-A-Kid free fingerprinting service for children by the Trotwood Police
Deglartment. The fingerprints can be used by the police if a child is kidnapped or is missing. McGruff the Crime
Figliting Dog, generally a favorite with children, will display one of their cruisers, which is equipped with high-
techpology computers and radar units.

ines said the police were invited because of the partnership they have formed over the years with the Trotwood
WalllMart. Last year, the store raised money to buy a new dog for the Trotwood Police Department's canine program.

n speaking of the department's long relationship with the store, Trotwood Police Sgt. Fred Beck said, "They seem
to bd one of those businesses that really are a good neighbor."

He especially appreciates the store making the police department more visible to children and young adults.

It's important to show us in a positive light. Young people always see us in cruisers and in that way we're real
cocapned. But they should know that we're here to help before incidents as well as after."

ines mirrored his statements.

eople should understand that the police are part of the community. They're here to help. We want to make it so
that kjds won't be afraid of them."

thers attending the event will include a State Farm Insurance agent who will give away free car seats and instruct
paren{s on proper use.
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The Oct. 30 event is just one of the events the Trotwood Wal-Mart Risk Control team has organized to promote
ational Safety Month. They have also hosted events with the Combined Health District of Montgomery County and
e Trotwood Fire Department.

"Our goal with these programs is just to make sure that customers know we're concerned about them not just at the
ore, but at home too," Hines said.

Contact Stephanie Beasley at
225-2374.

*_OAD-DATE: November 2, 2004
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INE: By Brody Mullins ROLL CALL STAFF

Big Business Spends Big. Lobbying reports for the first six months of the year are just starting to roll in, but
ady the nation's largest business lobby is likely to rank as the biggest of the big during the period.

The U.S. Chamber of Commerce and its legal reform institute spent a whopping $30 million to lobby Congress

Jan. 1 to June 30, according to lobbying disclosure forms filed with Congress and compiled by the nonpartisan
ticalMoneyLine.

That's a 78 percent jump over the $16.9 million the two organizations spent on lobbying in the first half of 2003 -
a tad more than the combined lobbying expenses reported by Washington heavyweights General Electric, Freddie
, Pharmaceutical Research and Manufacturing Association and Altria Corp.

Lobbying reports show the Chamber of Commerce itself spent $20.1 million to lobby on virtually every major issue

legislation, medical malpractice and asbestos legislation.

Lessons for Lobbyists. He's no Lee lacocca, but outgoing Motion Picture Association of America President Jack
Valk nti has some advice for making it big in the lobbying business.

"The principles of influencing Congress have not changed," Valenti said in an interview last week after stepping
do&:n from the lobbying job that he held for 38 years.

11You build a case that has to have merit," Valenti said. "Then you make sure that it is composed crisply and briefly

ses vivid language that is not full of cliches. You need to be prepared to present that case orally in three or four
es."

alenti said he learned from his former boss, President Lyndon Johnson, that you "ought to give the Member what
position is going to say."

inally, "don't play it cute around the turns," Valenti said. In other words, "don't mislead, don't lie - because
thing leaks and you'll be found out.”

alenti said those four fundamental principles guided him throughout his career and helped to establish him as a
lobbyfng icon. Valenti added that he enjoyed every second of the four decades he spent at the MPAA.

How many other association presidents appear on the Academy Awards and get to spend their days with movie
Valenti said. "If [ was the head of the asparagus association, I don't think people would care.”

al-Mart Money. There's more to Wal-Mart's yellow smiley face than just

ling prices.
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For the third straight year, the company, which has 3,200 stores nationwide, has topped the Fortune 500 list, and
members of the Walton family rank high on Forbes magazine's list of the world's richest people.

\ Now the company finds itself high on another list: donations in state politics.

Together, Wal-Mart stores and the Waltons personally have contributed more than $2.1 million to state-level
olitical candidates and party committees, according to a recent study by the Institute of Money in State Politics.

In the 1998, 2000 and 2002 election cycles, the five shareholding members of the Walton family donated a total of
1.56 million to state political parties and candidates for state-level office.

'|  While these donations spanned 16 states, three of them - California, Florida and Texas - received 85 percent of the
tal amount given.

'\ Allinall, only $56,000 went to Democrats, with Republicans receiving the remaining $1.4 million.

| About two-thirds of the family’s contributions went to state-level candidates, three-fourths of whom were running
{c r gubernatorial office.

The Waltons gave 98 percent of their gubernatorial contributions to Republican candidates.

j‘( Wal-Mart stores directly contributed $550,000, or about one-third as much as the Walton family, between 1998 and
02

il The company gave a higher percentage - though still only 33 percent - to Democrats, while Republicans received

tﬁ remaining 67 percent of funds.

Unlike its owners, Wal-Mart gave the majority (70 percent) of its total contributions to candidates for state
lc\g islature. Of its legislative contributions, Republicans received 54 percent and Democrats 46 percent.

As it turned out, the company chose its recipients well: Wal-Mart gave 82 percent of its donations to winning
didates.

The company has a lot of issues that are apt to be decided by legislatures and governors. In addition to the typical
of wage and tax concerns that any big employer brings to the table, Wal-Mart has sparked special epposition
ng several interest groups. Smaller businesses feel they can't compete against the retail giant; environmentalists and

-use planners oppose its allegedly sprawl-inducing "big-box" stores; and organized labor has decried the company's
r policies.

| Drinking the Kool-Aid. Hear the story last month about the cafeteria staff at Alexandria Country Day School
ml# akenly serving margaritas to elementary schoolers, thinking it was limeade?

4 It turns out that Susan Ruby Paxon, the third-grade daughter of former Reps. Bill Paxon and Susan Molinari, was
ong jof them.

The daughter of the New York Republican Members-turned-lobbyists was sent home with a note saying that she

an‘j h few dozen of her classmates mistakenly had been served margaritas that had been left over from a faculty party a
few hights earlier.

|'The kids took a sip and said it was gross," said Paxon, a lobbyist with Akin Gump Strauss Hauer & Feld LLP.

baxon, Molinari and other school parents learned about the mixup in a letter from school president Alexander
Har*/ ey on the day of the incident, Sept. 10.

|
"l' I regret to tell you that your child may have been exposed to alcohol today at lunch," said the letter that was sent
homd

with each of the school's 240 students.

usan Ruby Paxon first became famous when she was born to a sitting Congresswoman.

d
|
F espite the incident, Paxon said the school handled the matter "quickly, candidly and sensitively."

t< ara Rowland contributed to this report.
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ENGTH: 5880 words
EADLINE: Class Consciousness-Raising
YLINE: n/a

DY:

Wal-Mart s yellow smiley-face icon, known for rolling back prices at the nation s largest retailer, may not be
glinning so broadly these days, now that a court has certified a massive gender discrimination class action suit against

E Bentonville, Ark.-based chain.The case, Dukes v. Wal-Mart Stores Inc., 222 F.R.D. 137 [N.D. Calif. 2004], involves
.p million female employees alleging discrimination in promotions and pay, and the potential threat of a billion-dollar
ekolution. However the case is resolved, it is likely to have a significant impact on how such class actions are handled in

future. The Daily Report invited a panel of experienced employment attorneys to discuss the potential ramifications
the Wal-Mart suit, and strategies they ve used and seen in other large class actions of this type.Led by Charles A.

anor, a professor at Emory University Law School, the panelists were R. Lawrence Ashe Jr. of Ashe, Rafuse & Hill;
grlan S. Miller 11T of Miller Billips & Ates; Joshua F. Thorpe of Bondurant, Mixson & Elmore; and C. Geoffrey
[tirich of Paul, Hastings, Janofsky & Walker.The group tackled a variety of subjects, including factors affecting
cttlement dynamics, the utility of mediation and arbitration in resolving large class cases, forum shopping and judge
shapping, and the feasibilityoand costoof paying higher settlements to iworthyi plaintiffs. The discussion also ventured

$192.5 million. He postulated that the effective hourly rate for plaintiffs counsel was $1,500 to $2,000 an hour.

1pe, who represented the plaintiffs in that case, countered that fees were closer to the $900 range and noted that big
¢y are needed to compensate plaintiffs attorneys for the big risks they run in taking cases on contingency.The
"ussion has been edited for length and clarity.oJanet L. Conley, Assistant Managing Editor

\|Shanor: The class certification in Dukes v. Wal-Mart of 1.6 million female employees alleging gender
grimination in promotions and pay has generated significant public attention due to the employer s renown and the
sizlof the class.The 9th Circuit has granted an immediate appeal from the class certification by the district court, and
plaiptiffs counsel recently filed another class action, this one against Costco, making similar allegations. Whatever the
fing| decision in the Wal-Mart case is, it could have important implications for plaintiffs and defendants in class
discfimination claims. It also could change employers compensation and promotion practices and alter corporate
es.By way of background, the frameworkowhich started with the Civil Rights Act of 1964ois that race and sex
imination cases always have been viewed, in a way, as class discrimination cases because race and gender are class
charycteristics Initially, a number of courts certified across-the-board challenges to all employment practices at various
pladgs of employment because race or sex discrimination is inherently class-based, regardless of whether the named
plai i iffs and class members were similarly situated by job groupings, but eventually the U.S. Supreme Court said no in
ate Title VII class actions. These actions must meet the class requirements under Federal Rule of Civil Procedure
pe Supreme Court actually said that in two different cases, the Rodriguez case and later the Falcon case. [East
Motor Freight System Inc. v. Rodriguez, 431 U.S. 395 [1977], and General Telephone Co. of the Southwest v.
n, 457 U.S. 147 [1982]).The usual and noncontroversial class action under Title VII involves an employer that has
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4 rule or a widespread, articulated practice, an employer that gives a test that had a disparate impact or some other
decision made at the top of the corporate hierarchy.More controversial are cases like Dukes v. Wal-Mart, in which the
dompany is alleged to have delegated personnel decisions to its stores, leaving it to the subjective discretion of store
anagers and supervisors to make a variety of personnel decisions.In these cases, plaintiffs attorneysotypically with the
dssistance of expert witnessesoaggregate things that happen in the place of employment. For example, in the Wal-Mart
ase, more than 50 percent of lower-level store employees were females, and a much smaller percentage of store
anagers and assistant managers were female. The circuits are split at this time as to how Rule 23 applies in these

bses. The Sth Circuit in Allison v. Citgo Petroleum Corp. {151 F.3d 402 [5th Cir. 1998]] established a fairly high bar
plaintiffs attorneys, while the 2nd Circuit in Robinson v. Metro North Commuter R.R. [267 F.3d 147 {2d Cir. 2001]]
ade certified class actions more easily available. And both of these cases looked at questions under Rule 23[b][2] of
hether injunctive relief predominates over monetary relief. Additionally, there are some constitutional questions
bncerning the operation of the 7th Amendment right to a jury trial in civil cases where compensatory and punitive
hmages claims are available to plaintiffs as a result of the 1991 amendments to the Civil Rights Act of 1964.Another
dsue is the commonality and typicality of these claims across groups of employees.And, finally, we have adequacy of
dpresentation issues cropping up under Rule 23[a][4], in which conflicts are alleged between plaintiff class members

o are female and management females who have, at least to some extent, made it through various promotional
ocesses of the company and are now making promotional decisions involving and affecting class members.Beyond

e legal issues today, our intention is to cover aspects of lawyering in these cases. What do plaintiffs do? What do
dfendants do? What strategies are adopted? Strategies not just legal but factual. Strategies including publicity and
hnagement of public relations matters.Let s start with this: What should plaintiffs counsel look at in order to decide
ether or not to file a class action of the Wal-Mart sort?Thorpe: The first consideration is to get a handle on the
ployer s policies. You want to find out how broadly the policies apply. Do they apply in every location or are they
cific to certain locations? Within the policies, what kind of subjectivity/discretion is allowed? That obviously is the
us of the Wal-Mart case, and it s also the focus of non-rule-based class action cases. Also, you need to find out

ether there is classwide discrimination. Probably the two best ways to do that are to talk to as many potential class
¢mbers as you can, and look at publicly available documents to the extent that you could get FOIA requests to the
Office of Federal Contract Compliance Programs and other government agencies. Shanor: You might also seek
golernment and any available EEO-1 data. Thorpe: Right. And I think in Wal-Mart there s a lot of benchmarking data
4t one of the plaintiffs experts used. That kind of data can be very helpful Shanor: Harlan, you ve had a lot of

berience with a variety of employment discrimination cases. How do the EEOC and its processes fit into a class case
is sort? And secondly, how do you decide where to file a case against an employer that has facilities in many

erent locations?Miller: I 11 answer the second question first. Take the venue issue in the Wal-Mart case. Obviously,

A plaintiffs lawyers don t want to try that case in Bentonville, Arkansas, because there would be no chance of a

ntiffs verdict there.Shanor: There was an earlier decision, before the class certification decision, saying that the Wal-
case could remain in the Northern District of California rather than being moved to Bentonville Miller: Right. So
plaintiffs lawyers made a rather calculated, and I m sure well thought out, decision to try and bring the case within
th Circuit Court of Appeals. They probably could have brought it just about anywhere given Wal-Mart s far-flung
¢.The most important part of deciding where to file is to look at the recent circuit court decisions to determine
dther there s a very conservative trend in a particular court. And, of course, the 9th Circuit has a reputation of being
less| conservative than other courts. I think it s quite obvious if you look at the decisions in the 11th Circuit that there s a
i of conservatives cutting back on the rights of plaintiffs to bring large lawsuits. Shanor: When dealing with a

sthict courtolike the Northern District of California or the Northern District of Georgiaowhere some judges are viewed
ore conservative and others as more liberal, are there any techniques that you can think of for trying to pick the
judgde you want?Miller: Not that I m aware of. If you know something that I don t, I sure would like to leam something
d today.Shanor: Geoff, have you ever seen a situation in which judges were cherry-picked by plaintiffs

ers?Weirich: Yes. There has, in fact, been a situation in a court in the South where there s been an intervention by
enior judge over allegations that a particular plaintiffs firm was finding a way to get all of their class action cases
beftye the district judge they perceived as favorable. That investigation lead to some changes in the practices in that
couif. There s also the related case doctrine, which is one that can be legitimately used if there is a truly related case
dddy before the court. Then you can bring a second case that is related in some factual or legal way and get it
assigned to the same judge. But that doctrine is one of the ways that plaintiffs lawyers have found to abuse the system

| time to time.Shanor: With Wal-Mart, for example, there are over five-thousand cases pending nationwide against
pmpany. Presumably some of those cases involve allegations of sex discrimination by an individual plaintiff with
respdct to promotion and compensation. So you re saying that if one of those cases lands before a very favorable judge
a plaintiffs perspective, that might well be where the plaintiff would seek to file a nationwide or broad class action,
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ecking the box on the federal form saying there s a related case. Weirich: We ve seen that. We ve also seen the

dcord, so I don t mind mentioning what I m confident Geoff was talking about. It s in the Northern District of Alabama,
and there were alleged maneuverings by the plaintiffs bar to get Judge U.W. Clemon, who has a very favorable track
gcord for plaintiffs over the years, and subsequently some case law on employers alleging maneuvering to avoid Judge

end as of right to add class allegations. And that met with success despite defendants objections on a number of
casions.] think forum shopping is something that is done by both sides, but it s a lot easier for the plaintiff to do it
erause they can choose where they file the lawsuit. If I were representing a plaintiff in a class case, I certainly would
looking for either the 9th Circuit oz the 2nd Circuit. For Harlan to say that the 9th Circuit is less conservative than
er circuits is like describing somebody as being less shy than Madonna. The 9th Circuit is the most reversed circuit
a factor of several orders of magnitude. And there s almost a presumption of reversal if it gets to the Supreme
.Thorpe: The Desert Palace Inc. v. Costa case [539 U.S. 90 [2003]] is an interesting exception to that. The 9th

it went against, I guess, almost every other circuit and was affirmed 9-0, I think.Ashe: Correct. But their batting
drage overall is very poor compared to any other circuit. It would seem that the Supreme Court is going to need to

e the stark difference of class certification case law between, for instance, the 5th Circuit in Citgo and the 4th Circuit
some would even say parts of the 11th Circuit versus the 2nd Circuit and the 9th Circuit and resolve that conflict.

you re patient and careful, the plaintiffs attorney ought to be able to get at least initial jurisdiction most anywhere
want to go.On the other hand, you re going to want to try to choose a plaintiff that potentially is the poster child for
case, and so you ve got to combine that with it as well.Shanor: In the Wal-Mart case, following the certification
sion, the company took the position that the court s ruling was not a merits-based decision. It s simply class
fication. But the plaintiffs lawyers were gleeful at the certification, and many who work in this field say
fication in many cases is the most important decision in a class action. Why is that so important in terms of the
mics of settlement and of further litigation?Miller: Let s talk about the economics of it. The decision on
ication is going to make the difference in whether you 11 take the case.In a lot of cases, particularly cases that aren t
er discrimination cases but they may be FLSA cases or equal pay cases, the damages for any one particular
tiffoor even if you take a dozen or two dozen of them and aggregate themoare not going to be adequate to justify
ind of resources that you re going to have to spend as the attorney litigating against a company like Wal-Mart,

in my experience is a company that takes the approach that they re going to spend whatever it takes to fight such

mportant is this decision?Weirich: It s obviously the major battle of the case. Historically since the 1991 Civil
his Act, very, very few class actions that have been certified have gone to trial. Boeing recently tried one in Seattle
both compensatory and punitive damages were at stake. But most employers are very unwilling to risk rolling the

lly important for settlement purposes for the plaintiffs to get certification. Thorpe: Having settlement discussions
certification is ruled on can be helpful because there is the uncertainty that can drive a settlement. Obviously
b a leverage change if the class is certified or certification is denied. Ashe: Certification is a critically important

insidejinformation is that any resolution of it will be north of a couple of billion dollars. It s not a lot of money for any
particglar individual person, but when you ve got a class of 1.6 million, it doesn t take much per capita to reach very
large umbers. Weirich: Let me retumn to the point that Josh made about the dynamics of settlementoboth before and
after gprtification. For a number of years there were a lot of pre-certification settlements, and, in fact, as Josh pointed
out, a good leverage point in the negotiations was while the class certification papers were pending. With the advent of
the Supreme Court s decision in AmChem v. Windsor {521 U.S. 591 [1997]] that approach has become much more
difficy]t to justify because the Supreme Court ruled in a situation where there was a conflict between two subsets of the
class that in order for the class settlement to be approved, you had to satisfy all of the elements required for class
certification except manageability. I once settled pre-certification on behalf of a company, and we ended up being asked
by the| flistrict court judge to brief class certification issues. We had to write a very, very tricky brief not to create a bad
record for ourselves in future cases for that employer while at the same time supporting a settlement that we had crafted.
It s a yery difficult situation for the employer.Shanor: Another factor affecting settlement dynamics is if the company is
successful, of course, a huge judgment against it could have a dramatic effect on shareholder value or conceivably even
drive 4 Fompany into the protection of the Bankruptcy Court, and no employer wants that risk.Also, if the company is
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rofitable, roughly half of the settlement is cost-free to the company because of the corporate taxation rates.Ashe:
requently whether or not a class case is settled though is driven by how much pressure the plaintiffs are able to apply
a particular employer, often through the media. Some plaintiffs attorneys are superb media relations people and
tremely good at sound bites, much better than most defense counsel. For example, Cyrus Mehri, one of the lawyers
posing Coca-Cola, has excellent media skills and relations.Putting that kind of pressure on a company that sells its
oduct to the general publicoincluding to groups that are embodied by the class in questionois going to put a lot more
essure on the employer to consider settlement than if you re suing a Lockheed Martin. The public probably is not
ing to affect Lockheed Martin very much by boycotting buying C-130s. Shanor: A final factor that comes into play is
e employer s ability, under the terms of the settlement, to steer injunctive and other equitable relief in directions that
e employer finds consistent with ongoing business efficiency and profit making. Specifically, I m talking about the
loyer s ability to distribute money within the class to employees it believes are more deserving, as opposed to
king simply a classwide distribution, which might include people the employer views as deadbeats. I d like to hear
hat your experience has been with the mediation processes in class cases. How did they work? Did they work well or
orly?Thorpe: I think they work very well. The Coke case was difficult to mediate, but the mediation was critical to
tting that settlement. Weirich: The ethical conflict issues that arise between class counsel and their clientsowho are
nerally not present at the bargaining tableoalmost demand that a mediator be there. Thorpe: It circles back to what
were talking about in AmChem because AmChem is very critical of collusive settlements, so having a mediator
o can testify that there were arms-length negotiations is really important. Ashe: The advantage of mediation normally
is that, to the extent the employer wishes to retain control of its human resources practices, you can negotiate in
diation changes or evolutions that you deem acceptable by definition. Whereas if you ve got a federal judge doing it
fay youowell, if you like the way the public schools have turned out under federal court supervision, you I probably like
way your company s HR practices will turn out as well. Also, some employers have strong feelings about the
dederving plaintiffs getting money and the nondeserving ones not. I agree with that, although frequently one s clients
don t see a lot of deserving plaintiffs on the other side.Shanor: This is relative, not absolute, Lawrence.Ashe: However,
in|the dynamics of a settlement, the transaction costs of determining who s deserving and who s not are so high that it is
aldost always done by some kind of formula approach.Coca-Cola was entirely formulaic. I mean, different amounts for
different kinds of people, but it was seniority-driven and level-driven.Even in [Kraszewski v. State Farm General Ins.
Cal 912 F.2d 1182 [9th Cir. 1990]], which was an early class case involving their insurance sales agentsoa gender
castothey tried several hundred cases and finally even State Farm got tired after something like $200 million in
meys fees. State Farm negotiated a settlement with the rest of the plaintiffs, even though the company was winning
r two-thirds of the cases they were taking to trial. The judgments were very high in the ones they were losing, and
br the court s decision they were paying both sets of attorneys for all of the casesowinners and losers.Shanor: I
Idn t say that large employers are going to try to drive these settlement amounts to particular members of the class,
ather to members of the class that have characteristics that they think make them more attractive recipients of
y.For example, someone who had applied for promotions would be viewed by the company no doubt differently

interesting to me that in the employment discrimination context defendants and employers are all up in arms about
orneys fees, which are generally a lot lower in percentage terms or on a lodestar basis than you d see in securities
actions where, you know, your individual shareholder is getting 45 cents and the attorneys are getting 30 or 40

b1 dollars. I think that because of AmChem the federal district courts are much more rigorous in scrutinizing
entsoincluding attorneys feesoand I think between the judge and any objectors you ve got a process for making
at the fees are fair.Miller: Not only that, but the fact is that very few of these certification attempts are going to

d. The plaintiffs lawyers take incredible risks. The plaintiffs lawyers in these positions, the plaintiffs lawyers that
resenting the plaintiffs in the Wal-Mart case, are able to do the kind of work that they are because they get

ed for the risks that they take, and that s only appropriate in my opinion.Ashe: I would respectfully disagree with
bout whether courts are really taking a rigorous look at the attorneys fees data in reviewing them and in approving
ents. In the Coca-Cola case, it was a common-fund approach. A percentage allocation was made that was based
evaluation of the case including an evaluation on equitable relief. So it settled for $192 million, but the cash

as about $105 million. The court awarded percentages of those numbers and reviewed them to see if the

tages were within the ballpark of percentages that had been awarded in other cases, which indeed they were. That
refully evaluated. However, there was no scrutiny of individual time entries, tasks performed or potential write- .
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(ffs as that would happen under a lodestar analysis.My estimate of the effective attorney hourly rate achieved by
Naintiffs counsel on that case was somewhere between $1,500 and $2,0000from the rawest rookie associate upoand

ith no time written off for meetings in which eight and 12 lawyers attended, which no corporate defendant would
rmally pay for.So you ve got a realization rate that s somewhere in the stratosphere. Thorpe: The defense side in Coke
ahd in all of these cases had two times as many defense lawyers as plaintiffs lawyers. When you talk about the effective
hburly rate you re recognizing that there s a multiplier, which is what you get for taking the risk.Weirich:
otwithstanding that the Supreme Court has ruled that the risk multiplier is not appropriate.Ashe: Which is part of what
Hriving this kind of attorneys fee work. Frankly, for the Supreme Court to say that there s no premium ever appropriate
fdr a contingent fee case is blind to the economics of law practice. I mean, no economically sane, sensible lawyer is
geing to take a case that s contingent when the alternative at the same hourly rate is to send a bill every month and get
i4id every month. That just makes no sense. Thorpe: My point is you can t complain about the percentage if you re not
ading to allow a risk multiplier.Miller: You have individual defense lawyers even in Atlanta charging sometimes in
endcess of $400 an hour for their time who have a defendant or a client who s going to send a check each month. The
chmparison is that the plaintiffs lawyer doesn t get to bank on that $1,500 an hour, and it s going to happen only a few

i es over a space of a career.Daily Report: Josh, as someone who was involved in the Coke case, do you want to
cohfirm or correct the $1,500-an-hour estimate?Thorpe: I think Lawrence is way wrong about $1,500 an hour. I would
ale to look at the settlement agreement. [After the discussion, in an e-mail message to the Daily Report, Thorpe

imated that the plaintiffs lawyers in the Coke case had an effective hourly rate of less than $941. This was based on a

plintiffs firms also worked on the case, and Thorpe noted that this would further lower the effective hourly rate. He
alsp noted that the fee award was 20 percent of the current cash settlement fund and 13 percent of the value of the
etflement as a whole. Ashe responded that the 22,000 hours included thousands of paralegal hours, and that nothing

ak written off or down. He stood by his original estimate for the lawyers effective rates.]In other class actions, you

Ne lawyers getting 25 percent. And your effective hourly rate when you lose certification is zero.Miller: It s less than
b.Shanor: Assuming that the certification stands and assuming that there s either a large settlement or perhaps a
Lessful trial by the plaintiffs, how is the Wal-Mart case likely to change employment practices?In the certification
jsion, the district court judge says that Wal-Mart s policies governing compensation and promotion are similar across
tores and build on a common feature with subjectivity. This provides a conduit for gender bias that affects all class

dictions, does away with any liability or any chance that an employee can even bring a class action. I m not sure

tly how far back in time this case against Wal-Mart goes. But you have to ask yourself as a defense lawyer, why

t they send out notices to their employees 10 years ago saying that by continuing to work here or by accepting
ployment here, you agree to arbitration that does not include any kind of class action mechanism.You know, the
ssion that we re having here today, if that continues to be, is going to be moot.Shanor: With one exception, of

¢, in terms of the EEOC s special status. The EEOC can bring class litigation notwithstanding any particular
ittation provision that employer/employees might have. Miller: One real example I can give from my own

etience is this: I settled a large, collective-action, age discrimination case where the employer had not put in place
ind of arbitration policy. But while discussions about settling that case were under way, the notices went out to the
ng employees who are now SOL on their ability to have any kind of court action if that arbitration policy sticks. It
M ites Rule 23 and all the other collective-action mechanisms out of existence.Ashe: Geoff, I d be interested in your

arbitrhtor, et cetera.Also, my experience in arbitration is that arbitrators will never grant the equivalent of either a

motith to dismiss or summary judgment, and they always seem to only have one or two days of time. And so you keep
having sets of hearings after sets of hearings, and you save no money.Weirich: You trade getting rid of class actions for
having a much more viable individual action by many employees than they ever would have had in federal court, and

uch less opportunity for the employer s lawyers to get summary judgment or a dismissal.Miller: Summary

fent is the one thing that I would agree with. You re going to get that in 75 or 80 percent of your defense cases in
federa] court in a lot of jurisdictions. But I will trade my ability to be in front of a jury on a sexual harassment case or
an age discrimination for that to be in front of an arbitrator who s not going to award a million dollars in

e damages in a typical discrimination case.But the effect of these arbitration policies is to make FLSA collective
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tions and a lot of other class actions go away, Weirich: One of the things we haven t mentioned, Charlie, is that in the
al-Mart case and many others that have been certified, plaintiffs lawyers have waived compensatory damages at the
e that they sought class certification. Those cases where class certification has been denied often are ones with
ers who are not wise enough to do that and sought the whole hog. That raises an interesting question as to whether
t causes a right to opt out of the class for the putative class members at the time that the class certification is sought.
the plaintiffs lawyers just go ahead and waive those remedies on behalf of the class members? Also in Wal-Mart,
punitive damages issues are very complicated, particularly under the 9th Circuit decision in Beck v. Boeing [320
13d 1021 [9th Cir. 2003]], which held that punitive damages awarded at the liability trial stage are not proper because
u have to show individual liability to each class member.Shanor: And if punitive damages become serious problems
class certification, it may well be that punitive damages will also drop out of these claims, and there will be more
k pay and equitable remedies.Ashe: I would think that would be more true in a Wal-Mart case where their monetary
im is alleged disparities of pay. If you don t accept the explanations from Wal-Mart, I have read that there isa 6
cent pay disparity. Wal-Mart has an explanation for that, but 6 percent of Wal-Mart s national payroll is a stunning
unt of money, and who cares about compensatory or punitive damages if you are able to achieve that?Thorpe: Well,
employer has to be pretty big to make those economics work.Shanor: But there is an economic difference. Congress,
1 in 1991, tried to make it worthwhile for plaintiffs attorneys to bring individual cases by adding the compensatory
anld punitive damages to remedies available under Title VII even though caps were imposed for a large employer of
$300,000 per individual.And in a race case, there s no cap because of 42 U.S.C. ss 1981, and state law is much more
plajntiff-oriented in California than it is here in Georgia, so you can get uncapped damages, too. So, I guess to some
extent in a class action context, do you need the class-action mechanism as much as you might in say a securities
castowhere for most individuals who ve lost some money in the market it s a relatively small, individual
amdunt?Thorpe: Well, two points. You certainly need it for purposes of obtaining injunctive relief. Also, there is a real
diffprence between how plaintiffs lawyers and employers look at the viability of individual employment discrimination
clalifns even with compensatory and punitive damages available. The economics of both are tough because let s assume
you have a case where there are $30,000 or $40,000 in actual damages and you have a possibility of getting
punltives. Maybe you get two or three times that amount, and so let s say that it s going to be a $150,000 recovery. To
litighte that case for a lot of plaintiffs lawyers, it s going to cost you $100,000 to $150,000. So, what you re really
litiggting for is a chance to get your fees back if you win. You re taking an awful big risk for a payoff that in percentage
terrks isn t that large.I think in the real world it is very hard for employees to get good, competent attorneys to bring
ind{Yidual cases because of the economics.Miller: Charlie, you asked whether the class action mechanism is essential
giveh the increased remedies started in 1991. I think the answer to that is plainly yes, and Wal-Mart is a perfect
exafgple. Only a case like thisothat is worth upwards of $50 billion or whatever it isowill be noticed by the people in
Bentpnville. And that s obvious because they can afford to litigate individual discrimination cases that result in, let s
say,|$300,000 or $400,000 verdicts against them all day long. Eighty percent of them are going to get thrown out on
su ry judgment, and of the ones that go to court, they re going to win some of those, and they can afford to do that

all long. The only way that you re going to change what the plaintiffs allege in this case is historic discrimination is
throukh this kind of litigation. r
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NGTH: 672 words
ADLINE: Big welcome for Wal-Mart in East San Jose
|

l# VLINE: By Truong Phuoc Khanh; Mercury News

1*‘ DDY:

u* Cars were double-parked. Shoppers elbowed each other down jammed aisles. Traffic backed up on Story Road all
‘

way to the freeway ramp. And, of course, there were the labor-union picketers.

'l Welcome to Wal-Mart.

'| The planet's largest retailer opened another store Wednesday, this time on San Jose's East Side. It is the city's
SLT ond location, and to say there was a frenzy is like saying Athens is hosting a few games.

A small army of Wal-Mart employees, trained for weeks for the big day, donned the company's trademark blue
vests with giant yellow smiley faces and "How May I Help You?" printed on the back. At the store entrance, a mariachi

barld serenaded shoppers, while inside, customers snacked on bite-size, freshly grilled cheese quesadillas -- on the
se.

For the area's residents, who have to trek far to find a department store, the 8 a.m. opening was the highlight of the

|| The 142,000-square-foot building at 777 Story Road used to be occupied by a Super Kmart, which closed last year

rt of that chain's bankruptcy reorganization. Target, the nearest competitor, is several miles away. And while the
ighborhood has plenty of small eateries and delis featuring Vietnamese and Mexican cuisine, and hair and nail salons,
the| énly non-mom-and-pop business in the area is a Save Mart, a mid-size grocery business at Story Road and

ia Medeiros, a department manager and seven-year employee of Wal-Mart, was unfazed by the large Wednesday
. Come Thanksgiving and the holiday sales, she said, it will be "standing-room only."

hat is the draw, exactly?

hey trust the name," Medeiros said. "They know the reputation Wal-Mart has."

ut Ron Lind knows of a different reputation.

al-Mart pays its workers low wages, is stingy with benefits and violates labor laws, said Lind, secretary-treasurer
ited Food and Commercial Workers Union Local 428. Lind showed up Wednesday morning for the grand
g with a couple of dozen other picketers.

[he sad truth is, your average consumer doesn't care how a company treats its employees," Lind said Tuesday.
care where they get the cheapest prices."

artha DuBon cares about the plight of workers, but she also very much wanted a certain pillow.
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The 56-year-old San Jose woman was among the morning shoppers who came with a specific purchase in mind,
bnly to leave with bags full of discounted merchandise that contribute to Wal-Mart's $244.5 billion in annual sales.

"It all started with my cheetah pillow. I came here especially for this one pillow," DuBon said, pulling out her prize,
cked under a plastic plant, a frame, a place mat, and other household items. She had bought the same pillow at a Wal-
Mart in Tracy and been on the hunt for a second. An hour and $117 later, DuBon inched her theft-proof shopping cart
qut to the packed parking lot.

"If it was less crowded," she said, "I probably would have spent more."

Over the summer, more than 4,000 people vied for 500 new positions at the store. The jobs are non-union, but the
ages are competitive, Sigala said. Wal-Mart says its average national hourly wage is $9.96, and for the San Francisco
rket, $11.08. The company also offers workers 401(k) retirement plans, as well as profit-sharing contributions, health
thre coverage and discounted shares of stock.

1] Councilman Terry Gregory, whose district includes the new Wal-Mart, said he has heard no negative reaction from
ighboring businesses.

In other cities, most recently Gilroy, where Wal-Mart has put up "Superstores," neighboring supermarkets have

ised a ruckus, saying they can't compete with the grocery operation because Wal-Mart's workers are non-union,
king their operating costs lower.

"The good news is they're not putting a Superstore," Gregory said, "so no grocery."

Contact Truong Phuoc Khanh at tkhanh@mercurynews.com
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ADLINE: Inte] Overhaul; Global Giant; War Record;
0 Dunnit?

INE: ANCHOR: JIM LEHRER; GUESTS: SEN. PAT ROBERTS; REP. ANNA ESHOQ; DAVID GERGEN;
THLEEN HALL JAMIESON; CORRESPONDENTS: KWAME HOLMAN; RAY SUAREZ; SPENCER
CHELS; MARGARET WARNER; GWEN IFILL; TERENCE SMITH; KWAME HOLMAN

DY:

GWEN IFILL: Good evening. I'm Gwen Ifill. Jim Lehrer is off. On the NewsHour tonight, our summary of the

s. Then, the continuing flap over Sen. John Kerry's Vietnam War record. Paul Solman with the second part of his

k at retailing giant Wal-Mart, "The Price of Success." A look at a new Republican proposal to break up the CIA and
oger Rosenblatt essay on detective stories as summer reading.

'| NEWS SUMMARY

GWEN IFILL: President Bush condemned campaign ads by outside groups today, including those attacking John
's war record. A group of former swift boat veterans in Vietnam has claimed Kerry lied about his actions in

bat. Today Mr. Bush said Kerry "served admirably” in Vietnam, "and ought to be proud of his record." He said the
-Kerry ads should stop, along with other ads that attack him. We'll have more on this story right after this News

ry. In [raq, the battle for Najaf raged on today. U.S. tanks and troops fought gunmen loyal to Mugqtada al-Sadr,
moved closer to the holy site they've occupied. After dark, U.S. air strikes bombed targets near the shrine. Some of
militants were seen leaving the city today. Over the weekend, six U.S. servicemen were killed in separate incidents
pss Irag. And American journalist Micah Garen was freed ten days after being kidnapped. He said today he hopes to
in Iraq to complete a documentary. A new plan to overhaul U.S. Intelligence drew cautious reactions today and
ight opposition. Republican Sen. Pat Roberts announced the plan yesterday. He chairs the Senate Intelligence

ittee. He would split much of the CIA Into three organizations, and eliminate the Pentagon's control over three
exigting agencies. In response, former CIA Director George Tenet said breaking it up would be a "severe mistake." And
in Crawford, Texas, President Bush was noncommittal.

WEN IFILL: Leading Senate Democrats complained they weren't even told about the Roberts plan while the John
presidential campaign welcomed the plan, but said it needed bipartisan support. We'll have more on this story

the program tonight. New rules on overtime pay for American workers took effect today. The Labor Department
e old rules were confusing and out of date. It said the new standards mean a net gain of more than one million

ers who qualify for overtime pay, including anyone eaming under about $24,000 a year. But labor unions and
Democrats insisted six million employees who earn more than that would actually lose overtime pay. On Wall
today, the Dow Jones Industrial Average lost 37 points to close at 10,073. The NASDAQ rose a little over half a
fo close at 1838. Investors took little comfort from falling oil prices because of bad news from Wal-Mart. The
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retailing giant lowered its August sales forecast. We'll have the second of our two reports on the Wal-Mart later in the
program. The government of Sudan today rejected a plan for the African union to send 2,000 troops to the Darfur
region. The rejection came as Sudan and rebel groups opened peace talks in Nigeria. They are seeking an end to an 18-
month conflict in Darfur which has killed at least 30,000 civilians, and displaced more than a million others. Police in
Norway searched today for a pair of famous paintings. Edvard Munch's masterpiece "The Scream" was stolen
yesterday, along with his painting "Madonna." Masked thieves walked into an open museum in Oslo and snatched the
paintings off the walls. Tips poured in today, but the paintings have not been recovered. At the Olympic Games in
Athens today, the U.S. Women's softball team beat Australia 5-1 to win the gold medal. And in men's track and field,
he U.S. Swept the medals in the 400-meter race. Also today, American women won medals in gymnastics and freestyle
estling. And a Russian woman was stripped of the gold medal in shot put after she failed a drug test. South Korea
| Formally appealed today over a disputed gold medal in gymnastics. American Paul Hamm was awarded the men's all-
\‘ round title last week. But on Saturday, the governing body for gymnastics ruled a South Korean should have won. The
oup blamed a scoring mistake, but refused to switch the gold. It said South Korea waited too late to complain. Today
e Koreans appealed to sport's supreme legal court, and the U.S. Olympics Committee suggested it would approve of a
uplicate medal. But gymnastics officials said that solution would not work. That's it for the News Summary tonight.
Now it's on to the political fallout from the debate over the Kerry war record; examining Wal-Mart's success;
qverhauling the intelligence agencies; and reading detective stories.

| FOCUS INTEL OVERHAUL

GWEN IFILL: The latest proposal to reform the intelligence community. Margaret Warner has that.

'] MARGARET WARNER: Republican Sen. Pat Roberts, chairman of the Senate Intelligence Committee, issued his
*))ld proposal to split up the CIA on CBS' Face the Nation yesterday.

‘| SEN.PAT ROBERTS: We just sort of stepped back from the trees, and instead of worrying about boxes and

j;;encies and turf, just said, what would you put together now that really represents an answer to what the 9/11
pmmission has recommended and what our Senate report has indicated?

MARGARET WARNER: Roberts' proposal, the 9/11 National Security Protection Act, would give a new national

erts' failure to consult with the Democrats.

SEN. CARL LEVIN: The eight people who have signed onto this proposal-- and I don't know the details in here--

the Republican members of the Intelligence Committee. I think it would be better to start on a bipartisan basis with a
rtisan bill.

| MARGARET WARNER: John Kerry's foreign policy adviser called the proposal "welcome" and "similar to the
rms Kerry has offered," but said it was up to President Bush to "show leadership in this effort.” President Bush was
committal, however, telling reporters at his Texas ranch today that Roberts' idea would be considered along with

rs in the current debate over how to reshape U.S. Intelligence. Weighing in forcefully was former CIA Director
rge Tenet. In a written statement today, he said:

|| This proposal reflects a dangerous misunderstanding of the business of intelligence Sen. Roberts proposal is yet
angther episode in the mad rush to rearrange wiring diagrams in an attempt to be seen as doing something.It is time for
Eone to slam the brakes on before the politics of the moment drives the security of the American people off a cliff.

MARGARET WARNER: For more on his proposal, we're joined by Senate Intelligence Committee Chairman Pat

rts, Republican of Kansas, and Congresswoman Anna Eshoo, Democrat of California. She's a member of the
Houge Intelligence Committee. Welcome to you both.

| Ben. Roberts, most of the headlines this morning in most of the papers called your proposal a plan to split up the
CIA|Is that the guts of your concept here?

|
|$EN. PAT ROBERTS: In a word, no. What we plan to do is we said to our staff, step back from the trees, step back
from fthe boxes, step back from the agencies, step back from the turf battles, really try to achieve real reform with a

ighal intelligence director if, in fact, that's the direction that you want to go. Now, no agency is so sacrosanct that it
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omes before the national security of the United States. Every member of the CIA that is currently working for the CIA
ill continue to work in their function, whether they work at Langley behind a desk or whether they're out in the field
aying their lives on the line in regards to our country and they've done a darned good job in many instances. In an

ed Services hearing we just had as of last week, I told that to the acting director, John McLaughlin. I said the

gnapshot of today is better than it was yesterday. But what we have done is we have put them under a different line
quthority.

We have realigned them so all that they've been asking for down through the years in terms of authority, more
hudgets, more priorities and to actually execute that authority would be accomplished under this bill. So I'm not trying
b demolish the CIA by any means. I'm trying to improve their function by the people who work for the CIA today.

MARGARET WARNER: All right. I'm going to see if I can get you to explain it even further. As I read your
pkoposal, it seemed to me what you were saying is, it doesn't matter where a particular agency or division got its start,
Whether it's CIA or at DOD, if it does a certain function, like collection, all those collection agencies should be in the
sqgme division and the same with analysis and so on. Give us an example of how it would work in the collection
agencies. Which agencies-- and I keep using that word-- would be essentially robbed or mined to create this assistant
intelligence director for collection?

SEN. PAT ROBERTS: I don't think anybody is being robbed. I think they're being enhanced. I have a chart here
ich I'm not going to show because it's too small and you just don't want to do that. But we have the National Security
Abency, the NSA, and in that regard we already have the general in charge of that saying that he would not mind at all

ebving under a national intelligence director. We have the National Geospatial Intelligence Agency, and that general
as said the same thing. We have the National Clandestine Service or the director of operations under collection. We
ave the Defense Intelligence Agency, and then we have the FBI counterintelligence and counterterrorism divisions.

e FBI would still serve under the Department of Justice, but what I told the staff was, look, step back from the trees
take a look at the threat that we face today in our country, the real national security threat, and try to come up with
ething that if you have a national intelligence director that would give that director the line authority, the hire/fire
hority, the transfer personnel authority and the budget authority to get the job done. Now what are the four

igker. Then you have acquisition and research in regards to technology.

Then you have the final step which is the tactical intelligence that you provide the war fighter. I'm an old marine.
on the Armed Services Committee and I love John Warner, who is our chairman. And he does a great job. We're not
g to do anything to the tactical intelligence that is provided to the Secretary of Defense with the exception we give
a four- star general that at least will be liaison between the Secretary of Defense and the National Intelligence

P. ANNA ESHOO: Well, first let me say that it is... it's welcome for Sen. Roberts to have come out with a
progosal. I think that we need as many ideas as possible. Having said that, I think that this is a somewhat radical
drture from the recommendations of the 9/11 Commission, which is the inspiration from which the Congress is

the reform of the intelligence community, both in the Senate and in the House, should reflect the model of the 9/11
ission. And that is that they were bipartisan. And so I think that those are some early considerations, certainly
oberts' ideas, he rolled out yesterday, most have not read the details of the proposal. I think that there is real

ten Senators Collins and Lieberman. We have legislation in the House as well. But there isn't anyone that has come
th the proposal to break up the Central Intelligence Agency.

ARGARET WARNER: And why do you think that's a bad idea, just on its face?
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REP. ANNA ESHOO: Well, I am very hesitant about it. I say this because I don't think that there is anything that
oints to that there should be a total break-up of the agency. What the failures that were documented by the
vestigation of the 9/11 Commission and then the recommendations they made relative to those failures were, that
erc was not a sharing of information a jointness that moves across the agencies. It didn't say that the CIA was totally
roken down.

Now, my questions are the following: Where is the White House on this? The president said today in his own
imitable way, quote, there is a lot of ideas moving around. And so there is, I think, some confusion also. And I don't
at the end of this process that we went to end up with chaos. We're living under orange alerts now, and we need to,
Nes, examine all ideas and have constructive criticism which I'm attempting to offer, but I'm very hesitant about what

en. Roberts has proposed. I have respect for him, but I don't know whether busting up the CIA is a real smart way to

MARGARET WARNER: Sen. Roberts, respond to that basic idea— we've just heard it from George Tenet and
ers-- that it's just such a radical thing to do when we're in the midst of a war against terrorism and against al-Qaida
at the CIA is to some great degree quarterbacking.

SEN. PAT ROBERTS: Every time that I have heard George Tenet-- and [ hope he's still a friend of mine. He made
ry strong statements, and so did Anna, who is also a friend of mine and a very valued member of the House
telligence Committee, and we served together on the House Senate investigation in regards to what happened with

.

We're not breaking up the CIA We're not really breaking up that old gang of mine. Every time they've come to us
dfore the Senate Intelligence Committee they've asked for more authority. They've had that authority since 1947. We
dve had, since 1949, 38 attempts to reform the intelligence community. This is number 39. We can't afford to wait any
ger with all of the "oh, my God" hearings that we have in the Senate and the House-- "oh, my God, how did this

d of authority that George Tenet wanted every time he came before the committee and had since 1947-- not him but
ry central intelligence agency director. So we are not breaking up the CIA I can also respond to the partisanship in
-. ards to lack of sharing this, in regards to a consensus with Democrats. But in the interest of time I'll let you ask me
thh
MARGARET WARNER: Well, I was going to ask you briefly on that because I want to get back to the
gresswoman. Briefly, why didn't you bring in any of the Democrats on your committee, only the Republicans?

e week before the Republican Convention. Then there's going to be eight or nine bills introduced at least on the
pte and the House side. We had eight members on the Republican side who said we ought to go with this bill, plant
¢ Inteliigence flag at least as a marker. It is not written in stone. If anybody has concems, they can certainly add or

some meaningful dialogue. I thought we ought to introduce the bill as a marker. He did not. I think we can get back
ave a consensus project.

ARGARET WARNER: All right. Congresswoman Eshoo, do you think this bill could serve at least as a
ker," a starting point?

P. ANNA ESHOO: Well, I think that it is... I prefer, Margaret, the bills that are out there that do the following:

ddse this is once in a half century opportunity for us. I do think...

B e
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MARGARET WARNER: Congresswoman...

REP. ANNA ESHOO: I do think I still think that my friend Sen. Roberts' proposal is a real departure from those
bills that are... that have been introduced so far. I also think that when Porter Goss comes before Sen. Roberts'
fommittee for the nomination hearings that it will make for a very, very interesting conversation and debate as director

pf the CIA between his bill and the bill that Porter Goss introduced on June 16 which gave everything to the CIA
lirector including all budget authority.

'| MARGARET WARNER: All right, and we are going...

.| REP. ANNA ESHOO: I'll look forward to that discussion.
MARGARET WARNER: We all will and thank you both very much.
FOCUS WAL-MART GLOBAL GIANT

GWEN IFILL: Now part two of our report on Wal-Mart. On Friday, our business correspondent Paul Solman of

GBH-Boston looked into the reason behind the huge success of Wal-Mart. Tonight he covers the debate over the
psts of that success.

- O~ -

PAUL SOLMAN: Wal-Mart. From one northwest Arkansas store in the 1960s it's grown into the largest company
irf the history of the world. With annual sales larger than the economy of Saudi Arabia, profits greater than Exxon
obil, productivity so high that Wal-Mart accounts for 10 percent of total U.S. productivity growth, prices so low that
e hundred million U.S. customers shop at a Wal-Mart every week of the year. (Cheers and applause) But when you
¢ a company this focused on profits and productivity, says Berkeley economist Harvey Shaiken:

| HARLEY SHAIKEN, University of California, Berkeley: What you wind up with is a fierce competitor where
suppliers, workers and even communities become the victims of that competitiveness versus its beneficiaries.

PAUL SOLMAN: Recently Wal-Mart supposed victims have gotten a lot of press. This summer, the world's largest
pany was slapped with the world's largest lawsuit: A class action alleging that Wal-Mart favors men over women--
of an overall strategy, says lawyer Brad Seligman, to keep wages low.

BRAD SELIGMAN: They want to be the low-cost leader. If you can depress the wages of 70 percent of your work
fok e, you've saved some serious money.

'| PAUL SOLMAN: Some serious money which Wal-Mart then passes on to its customers. Which is great, right? Or

is jE This story looks at the key charge raised by critics: That the company's profits and productivity come at too high a
cos] -- a cost borne mainly by exploited workers.

HARLEY SHAIKEN: Wal-Mart has a ruthless focus on productivity and an even more ruthless focus on wages.
Th‘ company's successful, but workers are entering the working poor versus the middle class.

AUL SOLMAN: Labor economists Harvey Shaiken and others charge that Wal-Mart not only pays its workers
ly, less than $10 an hour, but provides health care to less than half its 1.3 million U.S. employees. Berkeley
resegrchers Ken Jacobs and Arin Dube say that means Wal-Mart's been shifting the health care costs of its workers to

N JACOBS: When jobs don't provide a living wage or don't provide health benefits, someone has to make up
the §fference. That usually is the taxpayers. It means people are forced to rely on public services, public health care

DUBE, University of California, Berkeley: We have found that Wal-Mart employees take up 40 percent
in public assistance like food stamps or public health programs than other retail workers in California.

AUL SOLMAN: Dr. William Walker who runs the county health system in Contra Costa was puzzled at first by
lume of Wal-Mart workers he saw.

R. WILLIAM WALKER: How could you be employed by a large employer and be coming to our clinic for the

ed? What's the story here? And they basically said that either in their case they didn't qualify for health benefits
or thelhealth benefits were so high that they couldn't afford them, meaning that we take on the obligation of providing
care t¢ Wal-Mart employees and we are under our own financial crisis right now.

UL SOLMAN: Wal-Mart's response?

-~ - - s = \
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MONA WILLIAMS: More than two-thirds of our people are either college students, first jobs, learning to work,
y're senior citizens who are supplementing an income that they already have or they are second-income earners for
t family meaning that many of our folks are not trying to support a family on wages. They already have health care
ough another source, either through their family, through a working spouse, through a retirement program or through
dicare, for example. That's who our jobs are designed for. Those are the folks that we recruit.

'| PAUL SOLMAN: But such recruitment policies worry the likes of Maria Alegria, the former mayor of Pinole,
lifornia, which she says is about to be flanked by new Wal- Marts on either side of town.

ARIA ALEGRIA, City Council, Pinole, California: We spent 12 years and over $20 million of our public money to
italize this town. What you'll end up seeing is shops closing, people leaving, and we're going to go back to where we
ed. For example, this bank building that we have rehabilitated, it's a flower shop. But, say, Wal-Mart comes in and
offer all these cheap flowers, what is that going to do to that business?

PAUL SOLMAN: The answer, to paraphrase John Donne, the gong will toll for the flower cart. In business for 40
rs, five employees here earn $15 an hour plus benefits, more than half again the Wal-Mart wage. Owners Roseanne
venson and her brother say flanking Wal-Marts would kill their shop. Her brother, Mike Jadryev, says,

‘| ROSANN STEVENSON: It would be gone very shortly.

| MIKE JADRYEV: Right.

"I ROSANN STEVENSON: Very shortly.

MIKE JADRYEV: When they open up it takes the breath away from the small businesses.

REV. PHILIP LAWSON: I think Wal-Mart represents, from my perspective, perhaps the worst of capitalism.

'|PAUL SOLMAN: Rev. Philip Lawson helped lead a local referendum to help block Wal-Mart from coming to
towh.

|REV. PHILIP LAWSON: Wal-Mart comes in, lowers the standard of living of the working people by the system of
ages and no benefits and pushing people to find outside sources of income in order to match up or take care of

AUL SOLMAN: But the anti-Wal- Mart referendum failed, which wouldn't surprise Ronald Reagan's former chief
mist. To free market enthusiasts like William Niskanen, Wal-Mart is the best of capitalism.

ILLIAM NISKANEN: Without asking for subsidies with no special favors, no tax preferences, no regulatory
prefdrences, that should be regarded as a model of business and not a target for political and legal action. This is a
any that has grown from nothing to being the largest private employer in the country. You don't do that by

AUL SOLMAN: And these applicants are the very people who shop at Wal-Mart because it offers goods they
't get elsewhere and because its prices are always lower, always being rolled back with such manic bounce by the
miley icon in its TV ads.

: He's the rollback man. He's the rollback man.

UL SOLMAN: But to Wal-Mart detractors those low prices are actually working against the folks who

M VOSS: As they buy these cheap goods they are shopping against their own interest as a group.
PAUL SOLMAN: That's because?

M VOSS: That's because they are actually only able to buy cheap goods that other workers make for ever-
b1 prices. They then themselves are paid ever more cheaply. So workers are actually shopping against themselves.
y act as consumers, they are undoing their own wages.

|
R h UL SOLMAN: It's a race to the bottom, says Voss. The world's largest companies muscles suppliers to lower
their pyices so Wal-Mart can lower its to consumers but in so doing, Wal-Mart's critics charge, it drives its suppliers to

| e
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the cheapest and most exploited labor on earth like the Honduran factory in which young girls made Kathie Lee Gifford
brand clothing for Wal-Mart in the 1990s. The publicity created a furor and Gifford, a talk show host, broke down on

KATHIE LEE GIFFORD: Millions of dollars have gone to help children, and I truly resent this man impugning my
| jntegrity.

PAUL SOLMAN: "This man" is Charlie Kernaghan, who has become one of Wal-Mart's most prominent critics
CHARLES KERNAGHAN We say to Wal-Mart, "are you proud of these factories?" They say, "of course we are

PAUL SOLMAN: Kernaghans made a film featuring factories in Bangladesh of which few Americans would be

roud. Women who work there say they're paid 17 cents an hour or less. Mahamuda Akter says she had to work 15
aight 19 1/2-hour days in the last month alone.

MAHAMUDA AKTER, Wal-Mart, Bangladesh (Translated): We can sleep on the ground in the factory but we

ve to start working again at 7:30 A.M. If there is any stop in the work, they start yelling. If we do anything, they start
pating us a lot - - almost torture. They go too far. I guess that my fate, I have to work hard to eat

PAUL SOLMAN: Akter, now 18, she had been sewing clothes for Wal-Mart for five years which prompted
ernaghan to make the point at the heart of the anti-Wal-Mart case.

o

CHARLES KERNAGHAN: Wal-Mart claims to have a commitment, an advertising commitment, even a rollback

ices constantly. Well, what they're doing is they're rolling back human rights standards all around the world. They're
lling back wages and benefits all around the world.

E

PAUL SOLMAN: But, no, says Wal-Mart. It's trying to bring jobs and western standards to emerging economies

MONA WILLIAMS: We have a group of over 100 people that do 15,000 inspections a year. We want to make sure
t our suppliers comply with local country codes, with human rights standards, that people are not under age, that

+¥re paid well, that they're living in good dormitories. I was in Shinjen just a couple of weeks ago during part of those

-

-

s, doing factory inspections unannounced.
PAUL SOLMAN: This is in China.

' MONA WILLIAMS: Yes, in China, being committed to help those factories to make them better. We're raising the
wai) king standards for all of them.

PAUL SOLMAN: Mona Williams thinks Wal-Mart is a force for the better, but shareholder activist Conrad

tkeron warns that visitors can be hoodwinked by factory management, that workers often fear telling Wal-Mart
ectors the truth. Mackerron says rivals like the Gap and NIKE have agreed to use independent monitors.

}1CONRAD MACKERRON: They have gone out and actually issued public reports about, in detail, the extent to

td t
h their factories are in compliance with their codes of conduct. Yet Wal-Mart seems to be able to get away with
oing those things.

| PAUL SOLMAN: How come so little has changed? I mean, ten years ago Wal-Mart was the place where Kathie
e Gifford had her clothing line.

l"‘

| FONRAD MACKERRON: The public is fickle. I mean, people will tell you in a public opinion polls that if they
lea i
‘tnse.

that these goods are made in sweat shops they'd be more likely not to shop there. In reality we don't see that being

PAUL SOLMAN: That in the end sums up the ambivalence over Wal-Mart: Great prices, productivity and products
what cost? It's an ambivalence one finds even at Wal-Mart itself.
F

AUL SOLMAN: Are these your brand new Wal-Mart bikes?
N AND WOMAN: Yes.

AUL SOLMAN: And you paid how much for it? Can we see here?

§uré.

\!. |
{
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\ PAUL SOLMAN: $266.61 with tax.

'| WOMAN: With tax, for helmets and two bikes and a lock.
'l PAUL SOLMAN: $266 for the whole deal.

' WOMAN: Yes.

nimum wage there? The minimum wage in china I found out yesterday, is 31 cents an hour. And there are suppliers,

'| PAUL SOLMAN: Do you worry that this might have been made by people in china who weren't even making the
#‘ctories where people make 17 cents an hour.

'| WOMAN: We had that discussion. We said we could go... this is kind of supporting lower-wage, but on the other
hind we wanted to save money too. So we've got to make a living.

'l PAUL SOLMAN: So it was a struggle?
WOMAN: It was a struggle. We did talk about that.

PAUL SOLMAN: You came down on the side of shopping here at Wal-Mart.
'l WOMAN: We ended up here. We got what we wanted.

PAUL SOLMAN: They got what they wanted. Or if you believe Wal-Mart's critics, maybe in the long run it won't
hhve been what they wanted. But regardless of what you believe, such shoppers are facing a question more and more
ericans confront in the age of high technology and globalization: What price productivity? Wal-Mart, because of its

side and scope, has become a symbol for that question and so it's America's favorite store that's also America's favorite
stdre to bash.

UPDATE WAR RECORD

GWEN IFILL: Now, to the debate consuming the presidential campaign, John Kerry's actions during and after the
Vi¢tnam War. We begin with Kwame Holman.

.{ MAN: I served with John Kerry.
MAN: I served with John Kerry.

KWAME HOLMAN: For the past three weeks, a 60-second TV ad, airing in only three states, has been the primary

ing. The American people deserve to hear directly from the president of the United States that these ads should
off the air.

WAME HOLMAN:: But the president only would say he was against all unregulated political ads. When asked at
nch in Crawford, Texas, today, the president came as close as he has to rejecting the swift boat ads outright.

| PRESIDENT GEORGE W. BUSH: I said this kind of unregulated soft money is wrong for the process. And I

askefl Sen. Kerry to join me in getting rid of all that kind of soft money, not only on TV, but used for other purposes, as
well|I frankly thought we had gotten rid of that when I signed the McCain-Feingold Bill. I thought we were going to
onceland for all get rid of a system where people could just pour tons of money and not be held to account for the
advettising. And so I'm disappointed with all those kinds of ads.

PORTER: When you say that you want to stop all...
RESIDENT GEORGE W, BUSH: All of them. That means that ad; every other ad.

WAME HOLMAN: Meanwhile, John Kerry was set to begin a counter attack today, with ads accusing the Bush

camphign of using smear tactics.

OKESMAN: American soldiers are fight fighting in Iraq. Families struggle to afford health care. Jobs heading
bas. Instead of solutions, George Bush's campaign supports a front group attacking John Kerry's military record.
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KWAME HOLMAN: And over the weekend, there were more developments.
\ SPOKESMAN: Cutoff limbs, blown up bodies.
\ SPOKESMAN: That was part of the torture was to sign a statement that you had committed war crimes.

KWAME HOLMAN: Retired Air Force Gen. Ken Cordier, a Vietnam veteran who appears in the second swift boat
eterans spot, resigned as a volunteer adviser to the Bush campaign. In yesterdays Chicago Tribune William Rood, the
per's editor, who served as commander of a swift boat alongside Kerry's, gave a 1,700-word personal account of what
ppened the day Kerry earned one of his five combat medals, the silver star. Rood said: Kerrys critics armed with

ories I know to be untrue have charged that the accounts of what happened were overblown. The critics have taken

ins to say theyre not trying to cast doubts on the merit of what others did, but their version of events has splashed
ubt on all of us.

But last night on CNN, former Republican Sen. Bob Dole raised his own doubts about Kerry's commendations.

BOB DOLE: As far as I know, he's never spent one day in the hospital. I don't think he draws any disability pay.
doesn't have any disability and boasting about three purple hearts when you think of some of the people who really
pt shot up in Vietnam.

| KWAME HOLMAN: Despite the limited TV run of the anti-Kerry ads, they've received heavy news coverage, and
4( incide with a CBS News poll that shows Kerry has lost some support among veterans nationwide.

GWEN IFILL: Joining us now to discuss the political impact of the swift boat controversy are David Gergen,
advisor to four presidents and now professor of public service at Harvard's John F. Kennedy School of Government, and
{thleen Hall Jamieson, dean of the Annenberg School for Communication at the University of Pennsylvania.

Dave Gergen, why is this story still a story?

e national mainstream media, and in particular the print press took a look at it and said this is not something we
ieve is true, and therefore they didn't cover it very much.

But it became a major story on cable television. It spread. Annenberg School picked up in their survey, as Kathleen
1 tell us, I'm sure, that it was widely seen after it became splashed all over cable television shows and became a

|
|
'l DAVID GERGEN: Well, I think, Gwen, in the beginning many of us were surprised it became such a hot story.
;:‘r
\
Wi
cenjter of dispute.

And of course there were some people who had an interest in stirring it up. Now that it's taken some toll on Sen.
as that CBS poll shows that he's lost some support among veterans, the Kerry people have no choice but to fight

many people were paying attention to this.

| KATHLEEN HALL JAMIESON: The National Annenberg Election Survey showed that over half of the people in
country by the middle of last week had either seen or heard about the ad despite the fact that the ad aired only in
b states and with a very small time buy. What this suggests is that the cable talk, the cable news as well as political

adio, have managed to increase the likelihood that people have heard and seen an ad that didn't get much buying
r behind it.

|
One of the things that we found was high cable viewers, more likely to have seen and heard about, high political
tall* Fadio listeners and political talk radio is largely conservative, much more likely to report seeing or hearing.

We also found what you would predict: That is that political partisans drew the reasonable inference from their own
idedlogy that either the ad was definitely true, the Bush supporters, or definitely false, the Kerry supporters.

ut importantly among those reported seeing or hearing the ad there was higher belief in the statement that Kerry
hadlt deserved all of his medals than among those who didn't report seeing or hearing about the ad.

GWEN IFILL: So the practical political... let's continue on that for a moment. Obviously dust is swirling and doubt
has been raised about John Kerry's war record. What is the practical political effect? Dave Gergen just alluded to the
CB$Poll and Kwame did as well in which he lost ground with veterans. Is there a direct connection?

4/ -~ o
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\
\
\ KATHLEEN HALL JAMIESON: We don't know if there's a direct connection because the CBS Poll didn't tie that
\ Fnding back to seeing or viewing the ad but what we do know from analysis of how communication functions with

1

udiences is that if you have extended discussion about whether or not someone earned something, you're creating
doubt.

So, for example, if we say let's have a discussion about whether Kathleen Jamieson is a murderer and David goes
bn television and says she's definitely not. We have absolutely no proof. The fact that we've had that discussion, let's say

epeatedly over cable for a week-and-a-half and political talk radio, might make you more wary the next time you see
e with a paring knife.

GWEN IFILL: Well, David Gergen, lets talk about -- not so much about Kathleen Hall Jamieson's character but
hn Kerry's character. Is that what this debate is really about? Is it about his record or is it about that old character
uestion coming back in a different guise?

DAVID GERGEN: I think it's more about George Bush's character than John Kerry's. Clearly what they're trying to
here is that Kerry's war record was the bright, shining asset in his campaign. And the Republicans are trying to, you

ow, sow or build a large cloud, a dark cloud over that so it doesn't shine quite so brightly. I think in the short term
ey have succeeded.

As Kathleen knows, these negative ads often do work. The public says "we hate negative ads. We don't like to see
ese things," but they then they watch them. Just like the public said we don't want to see anymore O.J. Simpson, we're
itk of this on television, and then everybody turned the television sets on to watch it.

There is the tendency with these negative ads for people to see and to hear and to register in the short term, I think
the short term I think the president has gained. But I will tell you, Gwen, in the long term, this may backfire on him.
ere are some real dangers here for the Republicans in this story.

'

3

GWEN [FILL: So when the president says, as he did today, listen, I just think all these ads are bad, that's not arm's
gth enough?

DAVID GERGEN: No. No. I think that there is a very strong danger here for the White House that a lot of voters
1 conclude-- because, of course, the evidence is coming out in the print press is there's very little... there isn't
hing to support these allegations in this first ad. And that the ad looks more like a smear.

Now the danger for the president is if people conclude this was a below-the-belt tactic that was intended to smear
Kerry and that it plays into a pattern of going after John McCain in 2000 and going after Max Cleland in 2002, that

well backfire on the White House, and that's the danger that they face. Short term they've got a gain. Long term
could pay a price.

GWEN IFILL: Now, Kathleen Hall Jamieson, that word smear is the one that the Kerry folks have been using in
met advertising and other places. Does that work? Does that punch through with viewers who have been paying
ption to these ads? Is there any way to know in the same way that the original accusations do?

\IKATHLEEN HALL JAMIESON: The interesting thing about this is that during the time that the ad was being aired
sometimes full screen on cable talk shows without a rebuttal ad from the other side, the Kerry representatives were
conting in to try to rebut the charges, the news paired the two together. But ultimately that's a losing proposition for the

campaign because the ad has repetition behind it, repeatedly aired in cable. It's visual. It's evocative; its got
ative music.

e night that the Washington Post piece aired the Kerry people pulled their spokespersons off the air and as a
cable was left with swift boat statement from one person representing a swift boat veterans and on the other side a
ington Post reporter. That suggests a danger for the Bush campaign -- credible news information suggesting that

re problems with that ad in an environment which the Kerry counterattack says this is part of a pattern, linked to
ipus attacks on McCain and distraction from issues we should be talking about.

\ | | \
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The question then becomes: does the public say, "yes, we should be talking about those issues, this is a distraction
and yes we grant the pattern?" If so, net damage potentially to President Bush.

GWEN [FILL: Well, David Gergen, so say that they decide that maybe this first round of ads questioning what his
behavior was in these particular situations in which medals were won, they set that aside and they turn as they have in
the latest ads to questioning whether John Kerry should have been campaigning against the war. His activity was

Vietnam Veterans Against the War when he came home. Does that pose the same danger for John Kerry, especially if
he takes what it was -- two weeks to respond?

DAVID GERGEN: Well, I do think it does pose some danger for John Kerry. It strikes me that his actions once he
ame home are subject for legitimate debate about whether it was appropriate or not to go after the war. And he's going

o have to take that on too. He's going to make a speech tomorrow apparently that's going to go after this group and
' fnake his arguments and he should take on both sides of this.

\ But let me go back to something which Kathleen also said. The other danger here for the Bush team and for
\¢veryone and John Kerry included is that the public is going to very rapidly get fed up with a campaign which is
ebating something that happened 35 years ago. Nobody wants to debate a war in Vietnam when we should be debating

aq. If either side is seen as trying to create a long-term diversion in this campaign people are really going to get angry
ery fast.

GWEN IFILL: You anticipated my very next question, David, which is: are there examples in the past that you can
#: te in which debating the past backfired?

DAVID GERGEN: Well, you can't find many, I guess, that are... nothing comes to mind in that.

GWEN IFILL: Didn't it work for Michael Dukakis, for instance, when Willie Horton which was part of his past
s raised, it hurt him. Hasn't it worked with other candidates before?

1 DAVID GERGEN: Oh, there's no question that going after someone's past can hurt that candidate if you do it
e{ ectively. Michael Dukakis did not answer quickly or effectively at that time,

I think that John Kerry has an opportunity to dig into the past here for some of the people involved in the swift boat
ng. For example, John O'Neill who is involved for the Swift Boat Veterans for Truth -- as they call themselves -- was
t recruited by Chuck Coalson of the Nixon White House to go after John Kerry way back in the 1970s. We all
ember what kind of dirty tricks came out of that office then. There are opportunities both ways.

|| My sense of where this is going right now 1s that it's going to play through the end of this week and then the subject

is poing to change because the Republican Convention is going to switch subjects on to, you know, the president and
Republicans in New York. And this will have become an episode in the past but it will have taken a pint of blood

ouf of John Kerry. The real issue now is can he even the score? Can he get back in there by convincing people that this

wak essentially a smear? [ think that's the challenge he has tomorrow and for the rest of this week.

/| GWEN IFILL: So, Kathleen Hall Jamieson, you're an average voter trying to decide what to make of this. How do
yay decide what to believe based on all this conflicting information?

'| KATHLEEN HALL JAMIESON: Well, the first thing to ask is what matters to me in making a voting decision?
Wt are the issues I care about and how relevant do I consider the biographical detail and the war records or the

tary service records of these two candidates? If one answers the question by saying "that's the past, they both served
rably end of discussion." I'm interested in the future, one makes a very different kind of decision. Kerry is inviting

go back for a moment to the Willie Horton ad from 1988 produced by National Security Political Action

ttee, that worked for two reasons. One, Dukakis didn't rebut. But two, the press didn't investigate to find out
the facts actually were.

n this case, the press appears to be more aggressive in determining what is fact in these circumstances -- as it was
charges were raised about President Bush's military service.

'GWEN IFILL: Kathleen Hall Jamieson and David Gergen, thank you both very much.
IKATHLEEN HALL JAMIESON: You're welcome.
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DAVID GERGEN: Thank you.
| ESSAY WHO DUNNIT?

GWEN IFILL: Finally tonight, essayist Roger Rosenblatt speaks of the summertime pleasure of reading detective
tories.

ROGER ROSENBLATT: With summer comes the reading of detective stories because there's more free time to
ive to what is probably our favorite kind of fiction. Yet the oddity of heroic, honorable detectives is that one never sees
¢ real-life models for them. This is not true of noble fictional doctors for whom life offers prototypes or noble soldiers
r miraculous to say noble lawyers and journalists. But the real-life detectives are keyhole peepers in divorce messes,

ot heroic, not honorable and certainly not the protagonists of beloved books. Why then have we created a hero without
odels solely out of our wishful imaginations? Because, my guess is, the detective is a person assigned to pursue

stice. Justice is that damned elusive pimpernel. We glom on to it in fiction because we get so little of it in life.

SPOKESPERSON: We the jury in the above entitled action...

ROGER ROSENBLATT: In life one more often sees justice avoided or justice delayed or compromised so
astically that injustice takes its place. The O.J. Simpson trial left most observers feeling that justice bad been cheated.
e feeling returned recently when O.J. gave TV interviews on the 10th anniversary of his trial. The Kobe Bryant case.
e Scott Peterson case. The case of the domestic diva. How close does one come to satisfactory answers to the
estion basic to all detective stories: Who done it? Who done what? In the wider view, what sort of justice awaits
ddam Hussein? Was Iraq a just war? Will there be justice for those lost in the Sept. 11 attack? Whatever else it does,
9/11 Commission eventually is about justice. Helpless as we are in the presence of justice denied in real life, a
safisfying power is granted whenever we bury our noses in a good detective story. Moral satisfaction accounts for the
sukcess of the genre. Sherlock Holmes, Filo Vance, Lord Peter Whimsey and Nero Wolfe labor at the high end of
eldgance. Miss Marple, Poirot, Mr. Moto in the middle and at street level or below, Philip Marlowe, Lou Archer and
Sain Spade. However different their locales or their accents, all have in common this wonderful and fanciful idea that
bad guy gets caught and the good guy triumphs. What's more, this idea is treated touchingly as rational. Equally
sfying is the chase itself, the hunt for the criminal through a maze constructed to confuse and discourage. How much

there is in the pursuit at every level of sophistication. On TV no policeman sleuth is more lovable than the
eveled Columbo who asks in our behalf.

COLUMBO: I just have one more question here.
‘| ACTOR: I said no u-turn here.

ACTOR: That's what you said no u- turn here.

'|ROGER ROSENBLATT: In movies Charlie Chan was ripe for parity but he was immensely popular in spite of the
itatured black chauffeur and his various numbered children assistants because he represented a decent and orderly

g for a time when one feels out of control of one's world or of one's fate, there's no time like our present.

ects for rational and equitable solutions seem kind of dim but not in these stories, these scary tales we can hold in
and when the wind kicks up and the moon slips behind clouds and the windows rattle. Then Sam or Sherlock or
Marple will look a culprit straight in his guilty eyes and say, "got you." And we will sigh with rare relief. I'm

\GWEN IFILL: Again, the major developments of the day: President Bush condemned campaign ads by outside
s, including those attacking John Kerry's Vietnam War record. U.S. troops in Iraq moved closer to a holy shrine

ied by gunmen in Najaf. And new rules on overtime pay for American workers took effect. A small correction

- we go, Kathleen Hall Jamieson is the director not the dean of the Annenberg School of Communication at the

rsity of Pennsylvania. We'll see you online, and again here tomorrow evening. I'm Gwen Ifill. Thank you, and
phight.

LOAD-DATE: September 9, 2004

TTAB Opp. # 91/150,278
WM/LOUFNI0000542

~
|
I
J




| 53 of 596 DOCUMENTS

| Copyright 2004 Post-Standard, All Rights Reserved.
! The Post-Standard (Syracuse, NY)

August 15, 2004 Sunday Final Edition

ECTION: LOCAL; THIS WEEK

ENGTH: 478 words

T R

LADLINE: LAST DAY TO BID ON STERLING FESTIVAL

YLINE: By Pam Greene Staff writer
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|| Here's a sample of events expected to make news this week:
Today

.| Today, we find out how many shillings are in cyberspace.

The auction to sell the Sterling Renaissance Festival on eBay ends, as does this season's festival. As of Friday, 52
perple had bid. The highest bid was $1,199,100.

Gerald and Virginia Young, who started the festival in northern Cayuga County with their uncle in 1977, are ready
to rptire and want to sell.

'|Monday

The country's best equestrian jumper, Beezie Madden, of Cazenovia, arrives in Athens for the Olympic Games.

den is the only Syracuse-area resident to compete in the Olympics. She still has a few days to enjoy souvlaki,
h: Her first competition is Aug. 22.

ay and Wednesday.

ere's also a free Joe Whiting concert at 7 p.m. at the gazebo at North Seneca Street and Erie Drive in Weedsport.
ednesday

ruburn resident Sean Cator will perform classical piano music at noon at Willard Memorial Chapel in Auburn.

Eay

ator is a senior studying music education at Ithaca College. Donations from the concert will be used to maintain
and 1gstore the chapel at 17 Nelson St.

[

hursday

he yellow rollback happy face may be the only one smiling as the Salina Planning Board continues its public
hearipg on a proposed Wal-Mart Super-
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Center.

Wal-Mart plans to build a 205,000-square-foot store on 35 acres along Route 57 at the Liverpool Bypass. Hundreds
of Liverpool, Clay and Salina residents have expressed their opposition.

| The hearing continues at 7 p.m. at Salina Town Hall.

1| Friday

One of the largest antique shows in the Northeast returns to Central New York.

The Madison-Bouckville Outdoor Antique Show, on Route 20 in the center of Bouckville, begins Friday with
endors giving eager customers a sneak peak at their merchandise before the show officially begins Saturday. The early
rd tickets are $40 per person or $75 per couple and include a weekend pass.

The price drops to $7 for a weekend pass Saturday and Sunday. Day passes are available after 9 a.m. Saturday for
b.

Y

For more information, cail 824-2462.
Saturday

The 24th annual Pottery Fair of the Syracuse Ceramic Guild is set for 10 a.m. to 5 p.m. Saturday and Aug. 22 at
Skpne

—

Quarry Hill Art Park in Cazenovia.

The event features pottery, sculpture and raku designed by 50 guild artists. There will be demonstrations of pottery
teL hniques, and children may participate in hands-on projects. Admission is $2. Children 12 and under get in for free.
|

|
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The back corner of the Sam 1’ Ella Cafe was about to become a little brighter. The members of the Coffee Guzzlers
Cltt.b had asked our waitress, S. Lois Molasses, to bring over some kitchen matches to light the 100 candles on the cake.

.1 We were going to celebrate Lakeland Electric's birthday. The city-owned utility is 100 today. (The City Council
agfted to buy the utility for $ 7,500 by a 5-2 vote Aug. 8, 1904.)

Meanwhile, Nevermore, the club's pet raven and mascot, sat beside an icing-covered cupcake. He had a rolled-up §
bill stuck in its top like a candle, and on top of the bill, he'd glued a shiney penny standing on its edge to serve for
the flame.

I could stand it no longer. "All right," I said, “I'll t