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MOTION TO DISMISS

Applicant Pizza Donini, Inc., by and through its undersigned counsel, hereby moves to
dismiss the present opposition for the failure of Opposer to state a claim in the Notice of opposition
herein. In support of its Motion, Applicant submits the following.

Opposer states as its sole “grounds” for opposition, “that it has been using an identical mark,
i.e. PIZZA DONIN], in interstate commerce in the United States, in connection with similar
goods/services, and Applicant’s use and/or registration of the mark will damage Opposer.” Such ‘
an allegation addresses only the issue of standing; while it can be construed as an allegation of
likelihood of confusion, it does not set forth a cognizable claim for relief in an opposition
proceeding.! See TTAB MANUAL OF EXAMINING PROCEDURE §312.03, p. 300-43 (1995):

Of course, in order to state a claim upon which relief may be granted,
a hypothetical pleading of likelihood of confusion must be coupled
with a pleading of one or more grounds for opposition or
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cancellation, such as, that defendant’s mark has been abandoned; that }
plaintiff has priority of use. . . etc. ;
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In fact, this allegation fails even to establish standing, since there is no claim of present use
of the PIZZA DONINI mark by Opposer as of the date of filing of the opposition, a claim which Applicant
believes Opposer cannot truthfully plead.
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The notice of opposition contains no such “grounds for opposition” or upon which the Board could ]
hold that the opposition should be sustained. !
Accordingly, Applicant’s Motion to dismiss should be granted.

Respectfully submitted,

Marsha G. Gentner
Matthew J. Cuccias
JACOBSON HOLMAN, PLLC
400 Seventh Street, N.-W.
Washington, D.C. 20004
(202) 638-6666

Date:  April 17,2002

CERTIFICATE OF SERVICE

I hereby certify that on this 17* day of April, 2002, a copy of the foregoing MOTION TO
DISMISS was served, via first class mail, postage prepaid, to the following:

Maggie A. Lange, Esquire
Jerry Cohen, Esquire

Perkins, Smith & Cohen, LLP
One Beacon Street

Boston, Massachusetts 02108

erer Grrka )




