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EXPRESS MAIIL LABEL NO. ER589239844US

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No. 76/195,498
Trademark: SEE THE FLAVOR TASTE THE RUSH
Published in the Official Gazette of August 14, 2001

In the matter of Registration No. 2,388,534 Il.

Trademark: FLAVOR RUSH
Registration Date: September 19, 2000

EiJSH BEVERA(;E COI—V-I-I-’ANY, INC,, :
Opposer/Petitioner, : Consolidated Proceedings
V. : Opposition No. 91 150179 (Parent)
RECOT, INC,, : Cancellation No. 32,322
Applicant/Registrant.
______________ X

MOTION FOR JUDGMENT IN FAVOR OF
APPLICANT/REGISTRANT BASED ON
OPPOSER/PETITIONER’S FAILURE TO PROSECUTE AND PROVE CASE

Pursuant to Trademark Rule 2.132, 37 C.F.R. §2.132,
Applicant/Registrant, Recot, Inc., by its undersigned attorneys, hereby moves for
dismissal with prejudice of Opposer/Petitioner, Rush Beverage Company, Inc.’s notice of
opposition and petition for cancellation in the above captioned consolidated proceedings
and for an Order directing Opposer/Petitioner to show cause why judgment should not be
rendered against it.

The time for taking testimony by Opposer/Petitioner expired on August 5,
2004 and Opposer/Petitioner has not taken any testimony or offered any other evidence to

support its notice of opposition against Application Serial No. 76/195,498 or its petition
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to cancel Registration No. 2,388,534. Furthermore, Opposer/Petitioner has not filed or
served a motion to extend its testimony period. Under Trademark Rule 2.132, dismissal
of the notice of opposition and petition for cancellation on the ground that
Opposer/Petitioner has failed to prosecute its case is warranted and appropriate.

In view of the foregoing, Applicant/Registrant respectfully requests that
the Board dismiss the notice of opposition and petition for cancellation with prejudice

and render judgment against Opposer/Petitioner in the above captioned consolidated

proceedings.
Respectfully submitted,
BAKER BOTTS LLP
Dated: August 18, 2004 /%J/ M,
Paul J illy

30 Rockéfeller Pl

New York, New York 10112
(212) 408-2634

Attorneys for Applicant/Registrant
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CERTIFICATE OF SERVICE

I hereby certify that on the date set forth below the foregoing, MOTION
FOR JUDGMENT IN FAVOR OF APPLICANT/REGISTRANT BASED ON
OPPOSER/PETITIONER'S FAILURE TO PROSECUTE AND PROVE CASE, was
deposited as with the United States Postal Service “Express Mail Post Office to
Addressee Service”, postage prepaid, in an envelope addressed to:
BOX TTAB - NO FEE
Assistant Commissioner for Trademarks
2900 Crystal Drive
Arlington, VA 22202-3513.
and
I hereby certify that on the date set forth below a true and correct copy of
the foregoing MOTION FOR JUDGMENT IN FAVOR OF APPLICANT/
REGISTRANT BASED ON OPPOSER/PETITIONER'S FAILURE TO PROSECUTE
AND PROVE CASE was served upon the attorneys of record for Opposer/Petitioner by
Express Mail, postage prepaid, in an envelope addressed as follows:
Rush Beverage Company, Inc.
Attn: Robert J. Corr, President

P.O. Box 207
Blue Island, Illinois 60406

WA/ A

Dated: August 18, 2004

E@/Jf Reillya —
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