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L. OVERVIEW AND THRESHOLD DISPOSITIVE ISSUES

This is a consolidated proceeding involving one opposition and three cancellation
actions. Pucel Enterprises, Inc. (hereinafter "Pucel”) is the opposer/petitioner, and
Grizzly Industrial, Inc., formerly Grizzly Imports, Inc. (hereinafter “G.1.”) is the
applicant/registrant.

The founder, owner and current President of G.I., Shiraz Balolia, founded Grizzly
Imports, Inc. in 1983. In 1997, Grizzly Imports, Inc. changed its name to Grizzly
Industrial, Inc. Since 1983, G.I. has been continuously selling woodworking and metal
working tools and machinery under the names and marks Grizzly Imports, GRIZZLY
INDUSTRIAL and GRIZZLY.

Pucel has been engaged in the business of manufacturing and selling cabinets,
tables, dollies and hand trucks since 1949. Pucel sells its products under the names Pucel
Enterprises, Pucel, Pucel/grizzly, and grizzly equipment.

A. G.I.’s REGISTRATIONS

G.I. is the owner of U.S. Registration No. 2,413,625 (G.I. Trial Ex. No. 60), dated
December 19, 2000, for the mark GRIZZLY for woodworking and metal working
machinery and tools, e.g., saws and drill presses in International Classes 6, 7, 8, 9 and 16,
and mail order services for woodworking and metal tools and machinery in Class 35.
The underlying application was filed in 1999 and was published September 26, 2000.
The application alleged dates of first use of 1983 for some goods and 1986 for the
remaining goods. Pucel did not oppose the application from which this registration

issued.



G.1. is the owner of U.S. Registration No. 2,166,833 (G.I. Trial Ex. No. 57), dated
June 23, 1998, for the mark GRIZZLY for woodworking and metal working machinery
in International Class 7. The underlying application was filed in 1996 and was published
September 16, 1997. The application alleged a date of first use of 1983. Pucel did not
oppose the application from which this registration issued.

G.I is the owner of U.S. Registration No. 2,312,226 (G.I. Trial Ex. No. 58), dated
January 25, 2000, for the mark GRIZZLY INDUSTRIAL for woodworking and metal
working machinery in International Class 7. The underlying application was filed in
1997 and was published February 23, 1999. The registration, as amended (motion and
amendment are pending), alleges a date of first use of August 1997. Pucel did not oppose
the application from which this registration issued.

G.IL is the owner of U.S. Application Serial No. 76/088,346 (G.I. Trial Ex. No.
61), filed July 10, 2000, for the mark GRIZZLY.COM for retail store services, on-line
retail store services and mail order services featuring woodworking and metal working
machinery and tools in International Class 35. The application was published May 15,
2001, and alleged a date of first use of June 30, 1999.

In May 2001, Pucel filed a notice of opposition against G.I.’s ‘346 application for
the mark GRIZZLY.COM, and Pucel also filed petitions for cancellation against G.I.’s
625, ‘833 and ‘226 registrations for the marks GRIZZLY and GRIZZLY INDUSTRIAL.
These four proceedings were consolidated.

B. PUCEL’S REGISTRATIONS

Pucel’s basis for each proceeding is identical. Pucel relies on six (6) registrations,

namely, three (3) registrations for the mark “grizzly” in lower case script and three (3)



registrations for the design of a bear head within a circle (G.1. Trial Ex. Nos. 50, 51, 52,
53, 54, 55). Pucel’s Registration No. 624,055 covers “shop equipment, namely, tables,
benches, cabinets, racks, shelves, stands, desks and parts thereof” in International Class
20. Pucel’s Registration No. 704,529 covers “box trucks, dump trucks, hand trucks,
dollies and wheeled platforms, wheeled racks and wheeled tables” in International Class
12. Pucel’s Registration No. 704,589 covers “drum lifters, tilting arcs, drum cradles,
drum up-enders and hoist hooks™ in International Class 7. Registration Nos. 704,588;
704,631; and 704,530 for the bear head in a circle design cover the same goods covered
by Pucel’s ‘055, ‘529 and 589 Registrations.

C. DILUTION

In its notice of opposition and three petitions to cancel, Pucel pleaded dilution as a
basis to oppose and cancel. However, in its trial brief, Pucel did not present any evidence
to support its dilution claim and, moreover, Pucel did not argue dilution. Furthermore,
Pucel’s dilution claims are legally insufficient because Pucel did not allege in its
pleadings and did not present any evidence as to when Pucel’s marks allegedly became
famous, much less evidence alleging that the marks became famous before G.I. started
using its GRIZZLY name and marks in 1983. Thus, Pucel’s dilution claim is without
merit, and the opposition and three (3) cancellation proceedings should be dismissed as to
the dilution claims.

D. ACQUIESCENCE / ESTOPPEL

A threshold issue that is dispositive of all issues in this consolidated proceeding is

Pucel’s acquiescence. Soon after the opposition and cancellation proceedings were filed,



in a letter dated May 30, 2000 (G.I. Trial Ex. No. 64) , Pucel’s attorneys sent a letter to

G.1.’s attorneys stating:

While we do not have a problem with your client’s use of Grizzly
in conjunction with wood-working equipment, we are extremely
concerned with and object to your client’s crossing into our client’s
product line. In this regard, we must reiterate our demand and request
that Grizzly Industrial, Inc. discontinue all use of Grizzly in
conjunction with materials handling products such as storage
cabinets, file cabinets, mobile door cabinets, portable workbenches,
machine cabinet stands, heavy duty tool stands, assembly stools,
welding benches, workbenches, workbench cabinet units,
workstations, utility tables and carts, mobile tables and carts,
hydraulic lift top tables, portable writing tables and carts, box carts,
shop tray trucks, hopper tables, stock carts, shop trucks, ladder stock
carts, shelf trucks, hand dump trucks, rollover dump trucks, rollover
box trucks, box truck, shelf trucks, garment trucks, dolly platform
trucks, portable bins and shelf carts, all-purpose hand trucks, drum
and can handling equipment, shelving, racks and the like.

(Emphasis added). The message was clear. Pucel did not object to and acquiesced to
G.1.’s use of the marks/names GRIZZLY, GRIZZLY INDUSTRIAL and
GRIZZLY.COM in connection with woodworking tools and machinery. Therefore,
Pucel is now estopped from objecting to G.1.’s registration of G.1.’s marks for
woodworking tools and machinery.

E. PENDING MOTIONS / AMENDMENTS

In reliance on Pucel’s acquiescence (S.Balolia Test. Tr. at p. 65), G.I. filed a
motion to amend the ‘625 registration and the ‘346 application (G.1. Trial Ex. No. 62).
The motion and amendments are pending pursuant to the Board’s order of February 2,
2007 (pages 13 and 14). The Board deferred ruling on the motion and amendments
pending a final decision in this case. The amendments delete certain goods, namely,

material handling equipment of the type covered by Pucel’s registrations. Furthermore,

10



the amendments limit the channels of trade to woodworking and metal working tools and
machinery.

Specifically, in Application Serial No. 76/088,346, the amendment narrows the
description of the services and the channels of trade. The beginning of the amended
description of the services is as follows:

retail store services, online retail store services, and mail order services

featuring products for woodworking and metal working, namely

services featuring ...

(Emphasis to show the changes). The amendment also deletes from this application
“services featuring dollies, hand trucks, storage bins, tool tables, sliding tables, and
material handling equipment, namely carts, casters and wheels, mobile bases, outfeed
tables and stands, roller stands, rollers, tables, and work stands.” Thus, the services do
not relate to any of the goods covered by Pucel’s registrations.

Similarly, in Registration No. 2,413,625, the amendment narrows the description
of services for Class 035 to refer to “mail order services for products for woodworking
and metal working, namely, services featuring ...”. The description of goods in Class
008 has similarly been limited to woodworking and metal working hand tools, namely
...”". The description of goods in Class 009 is now limited to “Woodworking and metal
working measuring equipment, namely, dial indicators, dial calibrators, digital calipers
and instruments, and measuring tapes; software, namely, software for disseminating
information related to wood and metal working and wood and metal working equipment
through a global information network; magnetic switches.” Thus, the registration does

not cover any goods covered by Pucel’s registrations.
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Since the amendments narrow and limit the goods and services, the motion should
be granted and the amendments entered.

In addition to filing the amendment, G.I. stopped using GRIZZLY and GRIZZLY
INDUSTRIAL on material handling equipment, and G.I. substituted the name
PANTHER for such equipment (S.Balolia Test. Tr. at p. 65).

Based on Pucel’s acquiescence and G.1.’s amendments, the opposition and three
cancellation actions should be dismissed.

F. COMMON LAW RIGHTS

Pucel did not plead common law rights. However, Pucel attempts to rely on
common law rights as a basis for its arguments that Pucel’s goods and G.I.’s goods and
services are related. Pucel relies on goods “not recited in the registrations” (Pucel Br. at
pp- 7, 12), and argues that the parties are engaged in “identical services” (Pucel Br. at p.
11) when, in fact, Pucel’s registrations do not cover services. Since Pucel did not plead
common law use for any goods or services, the Board should not consider Pucel’s
common law rights and the arguments based thereon. Therefore, in comparing Pucel’s
goods to G.L.’s goods and services, the Board should limit its comparison to the goods set
forth in Pucel’s registrations, and the goods and services in G.I.’s amended application
and registrations.

G.I.’s goods and services, as listed in its application and three registrations, do not
compete with and are quite different from the goods identified in Pucel’s registrations.
Pucel admits as much in its brief, claiming only (inadmissible) common law overlapping
use with respect to G.I.’s registrations and application. Pucel’s goods are clearly and

specifically identified in its registrations, and can be properly categorized as material

12



handling equipment. G.I.’s goods are identified as woodworking and metal working
tools and machinery. To the extent that there may have been any overlap between the
parties’ respective goods, G.I.’s amendments to the identification of goods and services
in G.LI’s ‘346 application and ‘625 registration, deleting material handling equipment and
restricting the goods, services and channels of trade to woodworking and metal working
tools and machinery, moots Pucel’s alleged overlap issue. Moreover, material handling
equipment is a negligible part of G.1.’s business and accounts for less than one-half
percent (V2 %) of G.1.’s annual sales (S.Balolia Test. Tr. at p. 61).

G. OPPOSITION NO. 123,506

Opposition No. 123,506 relates to G.I.’s ‘346 application which, as amended,
covers retail store services, online retail store services and mail order services featuring
products for woodworking and metal working (G.I. Trial Ex. No. 62). The
amendment deletes “dollies, hand trucks, storage bins, tool tables, sliding tables, material
handling equipment, namely; carts, casters and wheels, mobile bases, outfeed tables and
stands, roller stands, rollers, tables, work stands.” Thus, the goods and services in G.I.’s
application do not overlap the goods in Pucel’s pleaded registrations. Pucel’s
registrations do not cover services, and cover only material handling equipment, namely,
tables, benches, cabinets, racks, shelves, stands, desks and parts thereof in International
Class 20; box trucks, dump trucks, hand trucks, dollies and wheeled platforms, wheeled
racks and wheeled tables in International Class 12; and drum lifters, tilting arcs, drum
cradles, drum up-enders, and hoist hooks in International Class 7. Pucel’s goods differ
from G.I.’s goods and services. Pucel is foreclosed from relying on common law service

mark rights because none were pleaded, and Pucel acquiesced to G.1.’s use and
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registration of G.I.”s marks for woodworking tools and machinery. These factors are
more than sufficient to justify dismissing the opposition.

H. CANCELLATION No. 32,024

Cancellation No. 32,024 relates to G.1.’s ‘625 registration. As amended (G.1.
Trial Ex. No. 62), the description of services in Class 35 and the goods in Classes 8 and 9
have been narrowed and limited to woodworking and metal working products. Thus,
G.I.’s ‘625 registration does not cover any goods covered in Pucel’s pleaded registrations
and the goods are not related. In view of the amendment, Pucel’s acquiescence, and that
Pucel is foreclosed from relying on common law rights, there is a compelling basis to
dismiss Cancellation No. 32,024.

L CANCELLATION Nos. 31,984 AND 32,025

The remaining two cancellations, Cancellation Nos. 31,984 and 32,025 relate to
G.I.’s “833 and ‘226 registrations. These two registrations each cover woodworking and
metal working machinery in International Class 7. These registrations do not cover and
are not related to the material handling equipment covered by Pucel’s registrations. The
differences between Pucel’s goods and G.1.’s goods and services, Pucel’s acquiescence,
and that Pucel is foreclosed from relying on common law rights are compelling reasons to
dismiss both of these cancellation proceedings.

Even if the goods are somehow related with respect to any of the registrations or
application at issue, the following du Pont factors weigh heavily against a finding of
likelihood of confusion: the parties advertise and sell in completely different channels of
trade to different customers; the manner and conditions under which the parties sell their

respective goods obviates any likelihood of confusion; each of the parties sell expensive
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goods directly to sophisticated and discriminating purchasers; numerous third party
registrations demonstrate the lack of exclusivity of Pucel’s “grizzly” mark and the
weakness thereof; and there has been concurrent use for over twenty-three years with
only eight alleged instances of confusion. With such long concurrent use, there is no
need to speculate on likelihood of confusion. Time has proved that there is no likelihood
of confusion.
IL. THE RECORD

A.  PUCEL’S RECORD'

Pucel’s record consists of the following:

1. U.S. Registration No. 704,530; U.S. Registration No. 704,631; U.S.
Registration No. 704,588 (‘“Pucel’s Grizzly Bear Design Marks”); and
U.S. Registration No. 624,055; U.S. Registration No. 704,529; and
U.S. Registration No. 704,589.

2. Trial Testimony Deposition Transcript and Exhibits of Robert Mlakar
taken on May 23, 2006 (hereinafter, “R.Mlakar Test. Tr.”);

3. Trial Testimony Deposition Transcript and Exhibits of Anthony
Mlakar taken on May 24, 2006 (hereinafter “A.Mlakar Test. Tr.”);

4. Pucel’s Notice of Reliance, dated May 26, 2006, on Discovery
Deposition Transcript and Exhibits of Shiraz Balolia (hereinafter,
“S.Balolia Dis. Tr.”) and some of G.I.’s responses to Pucel’s
interrogatories; and

5. Pucel’s Notice of Reliance, dated June 1, 2006, on G.I.’s Response to
Interrogatories in Case No. 123,506 served June 28, 2002.

B. G.I’S RECORD
G.I.’s record consists of the following:

1. U.S. Application Serial No. 76/088,346; U.S. Registration
No. 2,166,833; U.S. Registration No. 2,413,625; and U.S. Registration
No. 2,312,226;

! By agreement of the parties, all confidential designations have been waived, and the entire record is non-
confidential.
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2. Trial testimony deposition and Exhibits 1-66 of Shiraz Balolia, G.I.’s
founder, owner and president, taken on July 18, 2006 (hereinafter,
“S.Balolia Test. Tr.”);

3. Trial Testimony deposition and Exhibits 67-68 of Dr. Sidney Levy,
G.I.’s marketing expert, taken on August 31, 2006 (hereinafter, “Levy
Tr.”);

4. G.I.’s Notice of Reliance, dated September 13, 2006, for the Discovery
Deposition and Exhibits of Robert Mlakar (hereinafter, “R.Mlakar Dis.
Tr.”), Pucel’s vice president, and the Discovery Deposition and

Exhibits of Anthony Mlakar (hereinafter, “A.Mlakar Dis. Tr.”),
Pucel’s president; and

5. G.I.’s Second Notice of Reliance, dated September 15, 2006,
consisting of various third-party registrations for GRIZZLY marks.

III. ISSUES

(1) Whether Pucel’s dilution claims should be dismissed for failure to present
evidence and arguments in support of such claims?

(2) Whether Pucel’s dilution claims should be dismissed as legally insufficient
because they do not include an allegation of and there is no evidence as to when Pucel’s
mark allegedly became famous?

(3) Whether Pucel’s failure to plead common law rights in its Notice of Opposition
and Petitions for Cancellation forecloses Pucel from relying on common law rights?

(4) Whether Pucel acquiesced to G.I.’s use and registration of the marks GRIZZLY,
GRIZZLY.COM and GRIZZLY INDUSTRIAL for woodworking tools and machinery?

(5) Whether Pucel is estopped from claiming likelihood of confusion for goods other
than material haﬁdling equipment?

(6) Whether the Board should enter G.I.’s proposed amendments to G.I.’s ‘625
registration and ‘346 application which limits G.I.’s goods and services to woodworking

and metal working tools and machinery?
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(7) Whether G.I.’s mark GRIZZLY INDUSTRIAL for woodworking and metal
working tools and machinery is likely to cause confusion with Pucel’s “grizzly” word
mark or bear head in a circle design mark for material handling equipment?

(8) Whether G.1.’s mark GRIZZLY.COM for woodworking and metal working tools
and machinery is likely to cause confusion with Pucel’s “grizzly” word mark or bear head
in a circle design mark for material handling equipment?

(9) Whether G.I.’s mark GRIZZLY for woodworking and metal working tools and
machinery is likely to cause confusion with Pucel’s “grizzly” word mark or bear head in
a circle design mark for material handling equipment?

IV. STATEMENT OF FACTS
A. THE MARKS
Pucel’s registered marks are (1) the word “grizzly” in lower case script form, and

(2) a bear design as follows:

; . é @ .
The marks in G.I.’s registrations and pending application are as follows:
GRIZZLY INDUSTRIAL

GRIZZLY

GRIZZLY.COM

B. THE GOODS AND SERVICES
Pucel’s registrations are for furniture in Class 20, namely, tables, benches,

cabinets, racks, shelves, stands and desks; hand vehicles in Class 12, namely, hand
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trucks, dollies, wheeled platforms, wheeled tables and wheeled racks; and drum lifters,
tilting arcs, drum cradles, drum up-enders and hoist hooks in Class 7.

Pucel’s registrations do not cover the woodworking and metal working tools and
machinery covered by G.I.’s application and registrations, and Pucel’s registrations do
not cover any services, much less the services covered by G.I.’s registrations. Finally,
Pucel did not plead any common law rights. Therefore, to the extent that Pucel attempts
to rely on use of its mark on goods or services not covered by Pucel’s registrations is
outside the scope of this proceeding and should not be considered.

G.I.’s registrations and pending applications, as amended, cover woodworking
and metal working machinery and tools such as saws and drill presses, and retail store
services, online retail store services and mail order services featuring products for
woodworking and metal working. G.1.’s registrations and applications, as amended, do
not cover any of the goods listed in Pucel’s registrations.

C. CHANNELS OF TRADE

G.I.’s and Pucel’s products move in entirely different channels of trade. G.I.’s
and Pucel’s products are not sold in the same stores, are not sold in the same catalogs, are
not sold at the same trade shows, are not advertised in the same publications, and are not
sold on the same websites.

G.I.’s woodworking and metal working products and services are offered
exclusively and directly through G.1.’s mail order catalogs, G.I.’s website, G.1.’s toll-free
phone order system and three Grizzly Industrial retail showroom stores. G.I.’s products

are not sold through distributors, are not sold to wholesalers, and are not sold in third
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party catalogs or in any retail stores other than G.1.’s three showroom stores. (S.Balolia
Test. Tr. at p. 72).

Most of G.I.’s orders are from G.1.’s catalogs. (S.Balolia Test. Tr. at p. 67), and
orders are taken mostly over the phone via toll-free numbers from G.I.’s catalogs and
advertising. (Id. at p. 68). Customers place the call, talk to a G.I. order agent, and place
an order. (/d. at p. 67-68). G.I.’s customers also mail orders in pre-printed envelopes
addressed to Grizzly Industrial. The preprinted envelopes are included in G.I.’s catalog.
(Id. at p. 69, G.I. Trial Ex. No. 1). G.I. also sells over its website which prominently
displays G.I.’s name and other indicia of source. Finally, G.I. sells from three GRIZZLY
INDUSTRIAL retail showroom stores. The stores have large signs identifying that it is a
GRIZZLY INDUSTRIAL store. G.I. distributes about two million catalogs annually.
(Id. at p. 18). Mr. Balolia testified that about 60% of G.1.’s sales are catalog orders by
phone or pre-printed envelope, that about 20% of G.1.’s sales are orders from G.1.’s
website, and about 20% of G.1.’s sales are from customers buying directly from the three
Grizzly Industrial retail showroom stores. (/d. at pp. 71-72).

Pucel sells directly through Pucel’s catalogs by phone or purchase order, and
through Pucel’s website. (R.Mlakar Dis. Tr. at pp. 61-64). Pucel’s catalog sales are
Pucel’s number one source of sales. (A.Mlakar Dis. Tr. at pp. 21-22). Pucel distributes
approximately 15,000 catalogs per year. (R.Mlakar Dis. Tr. at p. 43-44, 61). Most
product catalogs distributed by Pucel are sent out in response to someone sending Pucel a
request form for a catalog. (/d. at p. 61). The majority of Pucel’s new customers are
those that have requested a catalog. (/d. at p. 63). Pucel also sells through the Thomas

Register. In 2001, Pucel spent approximately $87,000 on advertising and $60,000 of that
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was for the listing in the Thomas Register. (A.Mlakar Dis. Tr. at p. 13). A.Mlakar,
Pucel’s president since 1980, testified that he has never seen G.I. in the Thomas Register.
(Id. at p. 23). G.I. does not advertise in the Thomas Register. (S.Balolia Test. Tr. at p.
54).

Pucel’s other primary and traditional method of sales is to Pucel’s distributors.
Pucel alleges that in addition to industrial customers, it also sells to individuals over
Pucel’s website and at annual auctions at Pucel’s place of business where individuals
may buy scratched or dented returns. (R.Mlakar Dis. Tr. at pp. 68-70). When asked how
many individual (retail) customers Pucel had, Mr, Mlakar responded, “I don’t know.” Id.
When asked what percent of Pucel’s five million dollars annual sales were to individuals,
Robert Mlakar did not know, and when asked if it was less than five percent, Mr. Mlakar
responded, “I don’t know.” Id. When asked who would know, Mr. Mlakar responded,
“I’'m not sure” Id . Pucel products are sold in a few retail stores, but this is not Pucel’s
focus. When asked if retail sales of Pucel products were less than 1% of Pucel’s overall
sales, Pucel’s vice-president responded “I can’t answer that.” (R.Mlakar Test. Tr. at p.
238). It might be assumed that Pucel’s retail sales are less than 1%.

G.I. and Pucel do not attend the same trade shows. G.I. attends the biggest
woodworking trade shows annually and also attends music instrument trade shows.
Companies such as Fender and Gibson use G.1.’s products to manufacture guitars.
(S.Balolia Test. Tr. at pp. 43-44). In the over twenty years that G.I. and Pucel have
concurrently used their respective marks, G.1.’s president, who attends all trade shows,

testified that he has never seen Pucel at a trade show attended by G.1. (/d. at pp. 44, 54-

20



55). Pucel has never seen G.I. at a trade show attended by Pucel. (A.Mlakar Dis. Tr. at p.
23).

G.I. and Pucel do not advertise in the same publications. G.I. has been
advertising in woodworking and metal working trade publications from 1983 to date.
(S.Balolia Test. Tr. at p. 50; G.I. Trial Ex. No. Nos. 27-46). G.I. places advertisements in
about ten different woodworking and metal working trade publications every month and
in one-hundred such publications annually. (S.Balolia Test. Tr. at p. 53). Mr. Balolia
testified that he has never noticed an advertisement by Pucel in any publication in which
G.I. has ever advertised. (/d. at pp. 53-54). Likewise, Pucel’s president testified that he
has never seen an advertisement for G.1.”s products in any publication in which Pucel has
ever advertised. (A.Mlakar Dis. Tr. at p. 23).

Pucel’s president testified that the nature of Pucel’s customers has not changed
since the 1950s when Pucel was founded, and that Pucel’s customers are primarily
factories, warehouses and laboratories. (A.Mlakar Dis. Tr. at p. 18). Referring to Pucel’s
customer base, Pucel’s president testified that “I don’t see how we could differentiate
between the ‘50s to now.” (/d. at p. 19). Pucel’s largest customers are distributors that,
¢.g., target “any type of warehouse facility. It could be industrial plants, manufacturing
plants, and they can give you an order of 200 pieces of something and it amounts to a
sizable dollar.” (Id. at p. 25). Pucel’s president testified that Pucel has long-term and
good relationships with its customers and that Pucel’s customers “know the goods, they
know the phone numbers...they know Pucel.” (/d. at pp. 25-26).

Woodworking customers account for 85% of G.1.’s business. (S.Balolia Test. Tr.

at p. 74). Pucel did not present any evidence that Pucel has any woodworking customers,
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only speculation that its products could be used in the woodworking trade. In response to
a question regarding the nature of business of Pucel’s customers, Pucel’s Vice-President
testified that “...could be woodworking, metal working.” (R.Mlakar Dis. Tr. at p. 94).
Pucel has thousands of customers, yet Pucel’s vice-president could only name one
woodworking customer of Pucel: Pucel’s next door neighbor. Pucel’s Vice-President
also mentioned G.M. and Ford based on his understanding that G.M. and Ford have
woodworking sections in their automotive facilities. (R.Mlakar Test. Tr. at p. 245-46).
But there is no evidence that Pucel sales to GM and Ford are to the woodworking
sections. There is de minimis overlap in Pucel’s and G.I.’s customer base. Mr. Balolia
testified that 75-80% of G.I.’s customers are homeowners. (S.Balolia Test. Tr. at p. 74).
Pucel’s customers are wholesale distributors, factories, warehouses and laboratories.

(A Mlakar Dis. Tr. at p. 18).

The only evidence offered by Pucel of any overlap of customers between Pucel
and G.I. involve certain well-known companies listed in G.I.’s catalog. These well-
known companies that G.I. sells to account for less than 5% of G.1."s business. (S.Balolia
Test. Tr. at p. 73).

D. CoNDITIONS UNDER WHICH SALES ARE MADE

Direct contact between Pucel and its customers is the rule not the exception.
Pucel’s customers place a phone order after having requested a Pucel catalog or purchase
from Pucel’s website (R.Mlakar Dis. Tr. at pp. 62-64). Pucel’s phone is answered “Pucel
Enterprises.” (R.Mlakar Test. Tr. at p. 236). Pucel’s customers often request custom

designs. (R.Mlakar Dis. Tr. at pp. 16-17). It is not unusual for a Pucel customer to
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request that Pucel incorporate optional features offered by Pucel to fit customers’
particular needs. (/d. at pp. 31-32).

Direct contact with customers is also the rule for G.I. Most orders are taken over
the phone. (S.Balolia Test. Tr. at pp. 67-68). At the retail store level, G.1.’s products are
sold only in G.I.’s three retail showroom stores. (/d. at p. 72). In all instances, G.I. sells
directly to the end-users. (/d. at p. 67).

G.L’s catalogs emphasize the G.I. company name and G.I.’s woodworking and
metal working tools and machinery. G.1.’s catalogs include order forms and envelopes to
cnable customers to order by mail. (S.Balolia Test. Tr. at p. 21). To insure that the order
goes to G.I, the G.I. name and address are preprinted on the order form and envelopes.
(Id. at p. 22). The G.I. company name is prominently displayed on all catalogs and
printed materials, and emphasizes G.1.’s business, i.e., “purveyors of fine machinery” and
“woodworking and metal working.” (G.I. Trial Ex. Nos. 1-25). “G.I. takes pride in its
company name and how it is displayed. Special dies are made for embossing the cover of
the G.I. catalogs.” (S.Balolia Test. Tr. at pp. 22-24). Mr. Balolia designs the cover of
G.1.’s catalogs to emphasize G.1.’s identity by showing G.1.’s products on the cover, such
as, milling machines, table saws, metal lathes, hand drills, band saws, sanders and drill
presses. (S.Balolia Test. Tr. at p. 26-28; G.I. Trial Ex. Nos. 1, 2, 5, 6).The cover and the
catalog reflect “who we are and this is what we sell.” (S.Balolia Test. Tr. at p. 26).

G.I.’s catalog covers have been consistently like this from 1983 to the present. (/d. at
pp. 29-39).
On the other hand, the covers of Pucel’s catalogs depict and emphasize furniture

and material handling equipment, such as, cabinets, tables and benches prominently
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identifying Pucel’s products as “material handling and industrial equipment.” (Pucel Ex.
Nos. 21, 22, 23, 25, 26, 27, 29). Further, many of Pucel’s distributors’ catalogs do not

[13

even use Pucel’s “grizzly” mark, and when it is used, it is often in conjunction with the
Pucel house mark, or as “Pucel / grizzly.” (Pucel Ex. Nos. 54, 55, 58). Some of Pucel’s
advertising refers only to the name Pucel, and does not even refer to “grizzly.” (Pucel Ex.
No. 41).

In addition to the prominent display of the GRIZZLY INDUSTRIAL mark and
trade name on the cover of G.L’s catalogs, (G.I. Trial Ex. Nos. 1, 2, 3, 4, 5,6,7,26),
G.I’s GRIZZLY INDUSTRIAL name and mark is also prominently displayed in G.I.’s
advertising in trade journals, such as, Woodworker’s Journal, American Woodworker,
The Home Shop Machinist and Metal Working. (G.1. Trial Ex. Nos. 43, 44, 45, 46). G.L
receives 1,000-2,000 phone calls daily, and G.I.’s phone is answered “Grizzly Industrial.”
(S.Balolia Test. Tr. at p. 42-43). G.I. uses its name Grizzly Industrial, Inc. at the top of
the website home page and on the top of all pages of sections of the website. (G.I. Trial
Ex. No. 47). G.I affixes labels to all of its products. G.I. uses cast nameplates on about
95 percent of its products which bear the name and mark GRIZZLY INDUSTRIAL in
prominent raised letters. The other 5%, smaller products, contain a smaller label that fits
the product. (S.Balolia Test. Tr. at pp. 47-49; G.1. Trial Ex. No. 65). In addition to the
nameplate, a specification plate is also affixed to the product, and it also contains the
name GRIZZLY INDUSTRIAL.

Likewise, Pucel’s products also always include labels, and Pucel’s labels always

include the name Pucel Enterprises. (Pucel Ex. Nos. 17, 18). Thus, whenever Pucel and

G.I. use their respective marks, the respective company names are also prominently used.
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(S.Balolia Test. Tr. at p. 29). Pucel’s website also prominently displays Pucel’s trade
name Pucel on the tbp of Pucel’s homepage, and on every page of Pucel’s website.
(R.Mlakar Test. Tr. p. 236; G.I Trial Ex. No. 56). Pucel’s invoices prominently display
the Pucel name, and Pucel’s “grizzly” marks are used in a subsidiary manner. (Pucel Ex.
No. 34). Pucel invoices do not even refer to “grizzly equipment,” but only to Pucel
Enterprises, Inc. (Pucel Ex. No. 37).

E. SOPHISTICATED CUSTOMERS / EXPENSIVE PRODUCTS

Not only do Pucel and G.I. target different customers, their respective customers
are sophisticated, discriminating purchasers. Historically, approximately half of Pucel’s
advertising budget is spent on the Thomas Register. The Thomas Register is directed to
“engineers, industrial companies, manufacturing companies.” (A.Mlakar Test. Tr. at p.
21). The other publications in which Pucel advertises are also directed to industrial
plants and warehouses (/d. at p. 39). Pucel’s advertising is also directed to the printing
industry (/d. at p. 41). Pucel’s vice-president, Robert Mlakar, testified that most
customers have some level of experience in purchasing products like this, and they know
Pucel. (R.Mlakar Dis. Tr. at p. 99). Pucel customers know the company as Pucel
(R.Mlakar Test. Tr. at p. 236-37). The average order from Pucel is approximately $500
to $800. (Pucel Br. at p. 33; R.Mlakar Test. Tr. at p.247-48).

On the other hand, G.I. targets homeowners engaged in woodworking.
Woodworking customers account for about 85% of G.I.’s business. (S.Balolia Test. Tr. at
p. 74). The G.I. products they purchase are not impulse items, but often tools and
machinery that require a significant level of knowledge and skill to operate. G.I.

advertises a customer service telephone number for customers to use when ordering
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because customers often ask for the product’s specifications or have technical questions
about the product they are purchasing (/d. at pp. 74-76).

Moreover, G.I.’s goods are expensive. Mr. Balolia testified that G.I.’s customer
orders average $200, and that 85% of G.1.’s orders are over $150; G.I.’s machinery
ranges in price from $100-$20,000. (Id. at 74-76).

F. THIRD PARTY REGISTRATIONS

There are at least 28 federal registrations for the mark GRIZZLY and GRIZZLY
followed by other words or terms for various types of products, including industrial
equipment. (G.I.’s Second Notice of Reliance; G.I. Trial Ex. No. 48). Mr. Balolia
testified that he is aware of dozens of other companies using GRIZZLY marks and
names, including Tracker Marine (Grizzly boats), Pentair Pump Group (Grizzly pumps
and gears), Grizzly Manufacturing (drill bits), and Yamaha (Grizzly four-wheel all terrain
vehicle). (S.Balolia Test. Tr. at pp. 79-81). For many years, Pucel’s president, Anthony
Mlakar, was aware of other companies using the name or mark “Grizzly” and kept a list,
but this list was not “in the file” from which Pucel produced documents for this case.
(A.Mlakar Dis. Tr. at p. 5).

G. ACTUAL CONFUSION

Shiraz Balolia, G.1.’s founder and president testified that, from 1983, when he
founded GRIZZLY IMPORTS, to 2006, he is not aware of even one instance of
confusion, i.e., G.I. never received a purchase order or phone call intended for Pucel.
(S.Balolia Test. Tr. at pp. 46-47).

Robert Mlakar, Pucel’s vice-president, who has been with Pucel for over twenty

years, testified that he is not aware of any instance where Pucel ever lost a sale to G.I.
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(R.Mlakar Dis. Tr. at p. 102). Anthony Mlakar, Pucel’s president, is not aware of any
instance where anyone purchased a G.L product instead of a Pucel product (A.Mlakar
Dis. Tr. at p. 15).

Anthony Mlakar, Pucel’s president, who has been president of Pucel since 1980
and associated with Pucel since 1960, testified about eight (8) instances where someone
called Pucel or requested a quote or catalog from Pucel and allegedly referred to G.I. or a
G.L product. For over twenty-three (23) years of concurrent use of their respective
marks, these eight instances, occurring after these proceedings were filed, are the only
evidence of alleged actual confusion offered by Pucel. However, Mr. Mlakar has first-
hand knowledge of and was a party to only one of these alleged calls. (A.Mlakar Dis. Tr.
at p. 16). Mr. Mlakar testified that he answered the phone one day after 5:00 p.m. and
someone asked for a particular product, “a saw...or something,” and Mr. Mlakar
responded, “We don’t make that...” and referred to another company using the name
“Grizzly,” and that he didn’t “have the number handy.” (/d.) The caller said “That’s all
right. We know who the other company is.” (/d.)

The other instances, Pucel Ex. Nos. 44-50, were requests for quotes that were
directed to Pucel. They were not misdirected. Two were Pucel catalog request forms
(Pucel Ex. Nos. 44, 47); and three were from Pucel distributors (Pucel Ex. Nos. 45, 46,
50).

H. CONCURRENT USE WITHOUT CONFUSION

The parties have been concurrently and extensively advertising and using their
marks for over twenty-three (23) years. Mr. Balolia founded Grizzly Imports in 1983.

(S.Balolia Test. Tr. at p. 9). There has been substantial use of the marks and names
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GRIZZLY IMPORTS, GRIZZLY INDUSTRIAL and GRIZZLY by G.I. over this period
of time. G.I has over 1.5 million customers on an annual basis. (Jd. at p. 12). G.L’s
annual sales have grown from $1 million in 1983 to over $100 million in 2005. (/d. at p.
13-15; G.I. Trial Ex. No. 67). Since at least 1996, G.I. has distributed annually over 2
million G.1. catalogs. (/d. at p. 17). G.I. ships over 500,000 orders annually (/d. at pp. 40-
41). G.L introduced its web-site in 1995. (/d. at p. 42). Over the past few years, there
have been 200,000 to 300,000 hits per day on G.I.’s web-site. (Id.). In 1983, when G.1.
began advertising its products, advertising expenditures were $100,000. (Id. at p. 44).
Since 1995, G.I.’s advertising expenditures have increased to 3-5 million dolars a year.
(/d. at p. 45). From 1983 to 2006, G.I. has distributed over 25 million catalogs (/d. at p-
40).

Pucel’s president testified that Pucel has been distributing Pucel’s catalogs and
advertising in industrial publications since 1950 (A.Mlakar Dis. Tr. at pp. 28-29).
Pucel’s sales, in the millions annually since 1978, and advertising, hundreds of thousands
of dollars over the years, have been continuous since at least 1951. (Pucel Ex. No. 39).

Mr. Balolia testified that from 1983 to 2006, he is not aware that G.1. ever
received a purchase order intended for Pucel, nor is he aware of any instance where
someone called G.I. asking about Pucel or Pucel products based on his attendance at
weekly manager meetings. (S.Balolia Test. Tr. at p. 46). G.I is not aware of one instance
of confusion between G.I. and Pucel or their respective products. (Id. at p. 47). Pucel’s
alleged actual confusion is either non-existent or de minimis (eight (8) instances over a

period of twenty years).
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L ACQUIESCENCE / ESTOPPEL

Pucel admits that Pucel had “long been aware” that G.I. sold woodworking tools
and machines, and that Pucel did not have a problem with G.1.’s use of GRIZZLY for
woodworking equipment. Mr. Balolia testified that in the mid-1980s, he received in the
mail a Pucel catalog (S.Balolia Test. Tr. at p. 60). Pucel’s president ordered a D&B
report on G.I. in 1995. (A.Mlakar Dis. Tr. at pp. 4-6). Mr. Mlakar looked at the D&B
report and noticed that G.I. sold power tools, woodworking and metal working
machinery, and that this did not raise any concerns so Pucel did not take any action with
respect to G.1.’s use of the name and mark GRIZZLY (/d. at p. 6).

Soon after the opposition and cancellation proceedings were filed, in a letter dated
May 30, 2000, Pucel’s attorneys sent a letter to G.1.’s attorneys stating, “[w]hile we do
not have a problem with your client’s use of Grizzly in conjunction with wood-working
equipment... .” (G.L Trial Ex. No. 64)

Pucel acquiesced to G.I.’s use and registration of G.I.’s marks for woodworking
tools and machinery.

J. THE EXTENT OF POTENTIAL CONFUSION

Dr. Sidney J. Levy, a marketing expert, provided testimony on the issue of
likelihood of confusion. Dr. Levy is currently a faculty member at the University of
Arizona in the marketing department of The Eller College of Management. Dr. Levy was
chair of the department from 1997-2004, and is the former chair of the marketing
department at Northwestern University’s Kellogg Graduate School of Business. Dr.
Levy has completed marketing research projects for many companies and advertising

agencies for many years. (Levy Tr. at pp. 4-7). Dr. Levy’s marketing works have been
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extensively published, including in the Harvard Business Review. (G.I. Trial Ex. No.
67).

Dr. Levy was asked to provide an opinion as to whether or not there is a
likelihood of confusion between Pucel’s use of its “grizzly” mark and G.I.’s use of its
name and marks GRIZZLY INDUSTRIAL, GRIZZLY.COM and GRIZZLY. (Levy Tr.
atp. 21). Dr. Levy’s opinion and reasoning are set forth in his expert report and in his
trial testimony. (G.1. Trial Ex. No. 68).

Dr. Levy reviewed, among other things, the parties’ advertising materials,
websites and catalogs. He analyzed the place of these brands in the marketplace and the
extent to which they are competing and not competing. He examined Pucel’s and G.1.’s
respective channels of trade, the nature of Pucel’s and G.1.’s advertising, and the parties’
presence in the marketplace. (Levy Tr. at pp. 24-25). Dr. Levy found that both parties
have well-established and quite separate marketing identities. He found a primary
difference to be that G.I. uses GRIZZLY as its name, i.e., GRIZZLY INDUSTRIAL. On
the other hand, Pucel uses “grizzly” in a subsidiary way. Pucel doesn’t make “grizzly”
“as central to [its] identity or to [its] customers’ awareness of them in the marketplace.”
(Id. at pp. 25-26). Dr. Levy observed that Grizzly Industrial’s and Pucel’s customers are
different and that they “use different channels of distribution.” (Id. at pp. 26-27).
Moreover, he notes that the product emphasis is different. He finds that the many aspects
of the marketing mix are so different that Pucel and Grizzly Industrial have different
identities. (Id. at p. 27).

In reviewing the parties’ respective catalogs and websites, Dr. Levy did not find

any common products under the “Grizzly” name. If there was any overlap, Dr. Levy did
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not notice it. (/d. at p. 43). He finds that the specific product lines seem to differ
substantially (Id. at pp. 55-56). Dr. Levy’s expertise is the complexity that creates
identity in the marketplace, and he concludes that Pucel and Grizzly Industrial “have
different identities.” (Id. at p. 56).

Dr. Levy’s opinion is as follows:

It seems apparent, objectively considered, that Pucel Enterprises, Inc.
and Grizzly Industrial, Inc. do not trespass on each other’s marketing
roles by their use of the word Grizzly. In fact, they sell mainly to
different market segments: Pucel to its distributors and Grizzly
Industrial to end users. Their product lines differ in emphasis, with
Pucel’s catalog focused on handling equipment such as cabinets,
benches, carts, whereas Grizzly Industrial’s catalog centers on wood-
and metal-working machines and tools. Grizzly Industrial, Inc. had
the wit to use the domain name “grizzly.com,” in keeping with the
company name. Both companies have long histories of going their
separate ways. In my view, there is no reasonable basis in the
marketing activities of the two companies for objection to the grizzly
usage by Grizzly Industrial, where confusion by their customers
seems so unlikely.

(G.I. Ex. No. 68 at p. 3).
V. ARGUMENT

Pucel and G.I. have long histories of going their separate ways. G.I. adopted and
has used its GRIZZLY mark since its inception in 1983 as a trademark and service mark
in connection with its trade name GRIZZLY IMPORTS (from 1983-1997), and with
GRIZZLY INDUSTRIAL since 1997. G.I. and Pucel peacefully coexisted for over 17
years while G.I. invested substantial time and millions of dollars developing its company
identity, i.e., woodworking and metal-working tools and machinery, before Pucel sought

to cancel G.1.’s registrations and oppose G.1.’s application.
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A. THE OPPOSITION AND CANCELLATIONS SHOULD BE DISMISSED, IN
PART, BECAUSE PUCEL FAILS TO AND CANNOT ESTABLISH FAME OR
LIKELIHOOD OF DILUTION.

The opposition and cancellations should be dismissed as to the dilution claims
because Pucel’s pleadings are legally insufficient with respect to its dilution claims, and
Pucel fails to offer any argument or evidence in support of its dilution claims.

First, Pucel’s pleadings are legally insufficient because they fail to plead a date by
which Pucel’s grizzly mark allegedly became famous, much less that it allegedly became
famous before G.I. started using its GRIZZLY marks in 1983.

Second, Pucel has failed to offer any argument or evidence in support of its
dilution claim. In Board proceedings, an opposer or petitioner must establish its pleaded
case. S Industries, Inc. v. Casablanca Industries, Inc., 2002 WL 3126422, *11 (TTAB
Aug. 6, 2002). Pucel has made no attempt to show actual or likely dilution despite its
burden to prove its dilution claim. Accordingly, Pucel’s dilution claims should be
dismissed. See Autozone, Inc. v. Strick, 81 USPQ2d 1516 (N.D. Il1. 2006).

B. THE OPPOSITION AND CANCELLATIONS SHOULD BE DISMISSED
BECAUSE OF PUCEL’S ACQUIESCENCE.

Pucel’s acquiescence to G.1.’s use of the marks GRIZZLY, GRIZZLY
INDUSTRIAL and GRIZZLY.COM in connection with wood-working equipment is
dispositive of this entire consolidated proceeding. Soon after the opposition and
cancellation proceedings were filed, in a letter dated May 30, 2000, Pucel’s attorneys sent
a letter to G.1.’s attorneys stating:

While we do not have a problem with your client’s use of Grizzly in
conjunction with wood-working equipment,. ..

(G.L Trial Ex. No. 64). Pucel did not object to and acquiesced to G.1.’s use of the

marks/names GRIZZLY, GRIZZLY INDUSTRIAL and GRIZZLY.COM in connection
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with woodworking equipment. Therefore, Pucel is estopped from objecting to G.I.’s

registration of G.I.’s marks for woodworking equipment.

C.

THE OPPOSITION AND CANCELLATIONS SHOULD BE DISMISSED
BECAUSE THERE IS NO LIKELIHOOD OF CONFUSION.

The Opposition and Cancellations should be dismissed because Pucel has not

proven by a preponderance of the evidence that there is a likelihood of confusion.

Likelihood of confusion is a case-specific determination under Section 2(d) based on an

analysis of all the facts in evidence that are relevant to the factors bearing on the

likelihood of confusion issue. In re E.I. DuPont DeNemours & Co., 476 F.2d 1357,

1361, 177 USPQ 563 (CCPA 1973). These factors weigh decidedly in favor of G.I. In

fact, based on convincing evidence, other than the alleged similarity of the marks, all of

the other relevant factors favor G.1.;

*

G.I.’s goods and services as described in its application and registrations
differ substantially from Pucel’s goods as described in its registrations;

The respective channels of trade and customers are different;

The conditions under which sales are made obviates likelihood of
confusion;

There is a high degree of purchaser care and sophistication with respect to
both Pucel’s and G.I.’s goods;

Third party registrations for GRIZZLY marks strongly suggest that Pucel
does not have a right to exclude G.I. from use of its mark on its goods and
services;

Actual confusion is non-existent or de minimis;

There is over twenty-three (23) years of concurrent use without credible
evidence of actual confusion;

The market interface between Pucel and G.I., namely Pucel’s
acquiescence to G.I.’s use of the GRIZZLY marks on wood-working
tools and machinery, weighs against a finding of likelihood of confusion;
and
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* G.1.’s marketing expert found no potential for confusion.

“Not all of the factors may be relevant or of equal weight in a given case, and ‘any one of
the factors may control a particular case.’” In re Majestic Distilling Co., Inc., 315 F.3d
1311, 1315, 65 USPQ2d 1201, 1205 (Fed. Cir. 2003), citing In re Dixie Restaurants Inc.,
105 F.3d 1405, 41 USPQ2d 1531 (Fed. Cir. 1997); see also Kellogg Co. v. Pack’em
Enterprises, Inc., 951 F.2d 330, 333, 21 USPQ2d 1142 (Fed. Cir. 1991)(any single factor
may play a dominant role in a likelihood of confusion analysis).

The “statute refers to likelihood, not the mere possibility, of confusion.”
Bongrain Int’l (American) Corp. v. Delice de France, Inc., 811 F.2d 1479, 1486, 1
USPQ2d 1775, 1779 (Fed. Cir. 1987); see also Electronic Design & Sales, Inc. v.
Electronic Data Systems, 954 F.2d 713, 717,21 USPQ2d 1388, 1392-93 (Fed. Cir.
1992)(“We are not concerned with mere theoretical possibilities of confusion...or with de
minimis situations but with the practicalities of the commercial world, with which
trademark laws deal”). Here, there are four dominant factors, and each one alone is so
controlling as to be a basis to find that there is no likelihood of confusion, namely
different channels of trade and different customers, a detailed and direct purchasing
process involving sophisticated customers and costly goods, concurrent use for over
twenty years with no actual confusion, and Pucel’s acquiescence to G.I.’s use of its mark
on woodworking tools and machinery.

1. The Parties’ Marks Are Not Identical.

Although the parties’ marks both utilize the word “grizzly,” the respective marks
are not identical, and there are significant differences in overall appearance such that the
marks are not confusingly similar. Pucel’s registered marks are (1) the word “grizzly” in

lower case script form and (2) a bear design as follows:
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gty @
In contrast, G.I. does not seek to register a stylized bear design nor does G.I. seek to
register GRIZZLY in script form or lower case as shown in Pucel’s registrations. G.I.’s
registrations and pending application are standard character marks for GRIZZLY
INDUSTRIAL, GRIZZLY, and GRIZZLY.COM.

There is no similarity between Pucel’s bear design registrations and G.I.’s marks.
Thus, Pucel’s design registrations have little or no impact in this proceeding.

A most important factor is that the commercial impression of the parties’ marks
differ significantly because the parties’ respective marks are not used alone and are
always accompanied by the parties’ respective company names, i.e., Pucel or Pucel
Enterprises, and GRIZZLY INDUSTRIAL.

This factor does not necessarily favor either party.

2. Pucel’s And G.I.’s Goods Are Distinctly Different.

Pucel’s goods, as recited in its registrations, and G.I.’s goods and services, as
recited in its application and registrations, are quite different and non-competing, i.e.,
Pucel’s material handling equipment and G.1.’s woodworking and metal working tools
and machinery. It is well-settled that the similarity of the goods is determined strictly by
comparing the descriptions of the goods in the respective registrations and application. In
re Truth Hardware Corp., 2006 WL 2860226 (TTAB Sept. 21, 2006) (When comparing
goods/services, “it is imperative that [the Board] consider them as they are identified in

the respective identification of goods.”).
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Pucel attempts to re-define the nature of Pucel’s goods by relying on common law
use. Testimony as to goods sold by Pucel that are not listed in Pucel’s registrations is not
relevant because Pucel did not plead common law rights in its Notice of Opposition or
Petitions for Cancellation. Pucel may not rely on an unpleaded claim based on common
law rights in the mark “grizzly.” TBMP § 314; Riceland Foods, Inc. v. Pacific Eastern
Trading Corp., 26 USPQ2d 1883, 1884 (TTAB 1993)(only mark pleaded by opposer and
tried was registered design mark and applicant had no notice that opposer intended to rely
on use of unregistered word mark appearing on opposer’s packaging); Oxycal Labs., Inc.
v. Malibu 2000, Inc., 2003 WL 1875566, *3 (TTAB Mar. 25, 2003).

A reasonable reading of the parties’ respective identifications of goods shows that
by their plain meaning these identified goods do not overlap. Pucel admits there is no
overlap of goods identified in Pucel’s registrations and G.I.”s ‘833 Registration and ‘226
Registration, alleging overlap of goods only with respect to Pucel’s common law rights.
(Pucel Br. at p. 23 and 26).

With respect to G.1.’s ‘624 Registration and ‘346 Application, Pucel again resorts
to unpleaded common law rights in a vain effort to show overlapping goods. With
respect to the ‘346 Application for the mark GRIZZLY.COM, Pucel alleges that the
overlapping goods as listed in the parties’ registrations (not including common law use)
include: dollies, engine stands, hand trucks, router table, slide tables, storage bins, tool
tables, wagons, tool boxes, tool organizers, drawer pulls, drawer slides, hinges, shelf
supports, rotary tables, sliding tables, stands, material handling equipment, namely, carts,
casters and wheels, mobile bases, outfeed tables and stands, roller stands, rollers, tables,

work stands, and measuring tools. With respect to the ‘625 Registration for the
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GRIZZLY mark, Pucel alleges that the overlapping goods as listed in the parties’
registrations (nof including common law use) include: mail order services, drawer slides,
grinding stands, hinges, marking gauges, measuring tools, mobile bases, paint and stain
kits, paint brushes, paint sprayers, roller stands, router tables, router table accessories,
grinding stands, and rotary tables. However, none of these goods are listed in Pucel’s
registrations.

Because Pucel’s goods in its registrations are different from those goods and
services in G.1.’s application and registrations, Pucel must present substantial evidence to
prove that the goods as listed in its registrations are related to the goods listed in G.I.’s
registrations and application. Pucel has failed to do so. The fact that the goods may be of
the same general nature or that different types of equipment may be used in the same
setting or in the same broad industry is not enough to support a finding of likelihood of
confusion.” See In re British Bulldog, Ltd., 224 USPQ 854, 856 (TTAB 1984)(men’s
shoes and men’s shirts sold in the same types of stores to the same types of consumers
not enough to make confusion likely). Efforts to lump together as related all goods
marketed within a general industry must fail where, as here, the industry is comprised of
myriad and diverse segments and types of buyers, even where the marks at issue might be

considered identical. See In re Nigrelli Systems, Inc., 2006 TTAB Lexis 354 (TTAB

Aug. 9, 2006)(pond aeration equipment and water purification systems not sufficiently

? Long line of trademark cases finding no likelihood of confusion between goods that were of the same
general nature but distinct. See, e.g., Electronic Design & Sales v. Electronic Data Sys. Corp., 954 F.2d
713 (Fed. Cir. 1992)(computer services and battery chargers); Lang v. Retirement Living Publ’g Co., 949
F.2d 576 (2d Cir. 1991)(magazine and publishing house); Pignons S.A. de Mecanique de Precision v.
Polaroid Corp., 657 F.2d 482 (1* Cir. 1981)(low-end camera and more expensive traditional camera);
Microware Sys. Corp. v. Apple Computer, Inc., 126 F. Supp.2d 1207 (S.D. Iowa 2000)(OS 9 computer
operating system and OS-9 software product); Checkpoint Sys. v. Check Point Software Tech., 269 F.3d
270 (3d Cir. 2001)(product for protecting electronic Internet data and retail security products).
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related to find likelihood of confusion, even where marks were identical); see also
Alliance Tech. Svcs., Inc. v. Alliance Machine Sys. Int’l, Inc., 2006 WL 2558023 (TTAB
Aug. 16, 2006)(specific differences between opposer’s software and applicant’s material
handling equipment, even where marks were identical and both sold to the corrugated
paper industry). Where goods are clearly different from each other and there is
insufficient evidence to establish a reasonable basis for assuming that the respective
products and/or services would be encountered by the same purchasers or parties, even in
the face of identical marks applied to goods in a common industry, the Board has found
an absence of likelihood of confusion. In re Fesco Inc., 219 USPQ 437, 438 (TTAB
1983); In re Cook Composites, 2004 WL 101332 (TTAB Jan. 16, 2004)(no evidence that
purchasers of applicant’s type of synthetic resins and polyester resin gel coat sold under
the ARMORGUARD mark would also be purchasers or users of registrant’s paint for
wood finishing also sold under the identical ARMORGUARD mark).

Pucel argues that the parties’ goods are related because they may be used
together. “That two goods are used together, however, does not, in itself, justify a finding
of relatedness.” Shen Mfg. Co., Inc. v. The Ritz Hotel Ltd., 393 F.3d 1238 (Fed. Cir.
2004)(“although a student of ...cooking classes would undoubtedly use kitchen textiles, it
does not necessarily follow that the consuming public would understand those products to
have originated from the same source.”)

Although there is no need to look beyond the descriptions in the registrations and
application because the descriptions are clearly and precisely limited in scope, G.I. must
respond to Pucel’s baseless argument that the goods actually sold by the parties may be

related. The evidence of record as to the parties” actual goods only lends further support
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to the conclusion that the goods are quite dissimilar and share nothing in common.
Moreover, any alleged overlap in related goods is eliminated by G.1.’s pending motion to
amend the ‘625 Registration and the ‘346 Application. G.I.’s amendment deletes all
goods which may arguably fall within the scope of Pucel’s registrations.

Accordingly, this factor weighs in G.1.’s favor.

3. The Channels Of Trade And Customers Are Different.

Pucel's goods and G.1.’s goods and services do not travel through the same
channels of trade and are sold to different customers. Furthermore, the manner in which
the goods are sold leaves no opportunity for customers to be confused as to the source of
the respective goods.

i) The Channels of Trade Are Different.

G.I. does not advertise in the same way or in the same publications as Pucel. G.1.
does not advertise in the Thomas Register. (S.Balolia Test. Tr. at p. 54). Pucel’s
president since 1980 confirmed that he has never seen G.1. in the Thomas Register.

(A Mlakar Dis. Tr. at p. 23). G.I. has advertised in woodworking and metal working
trade publications since 1983. (S.Balolia Test. Tr. at p. 50-51; G.I. Ex. Nos. 27-46). G.L
places advertisements in at least ten different trade publications every month and in 100
publications annually. (S.Balolia Test. Tr. at p. 53). G.I. has never noticed an
advertisement by Pucel in any publication in which G.I. has ever advertised, (/d. at p. 53),
and Pucel has never seen an advertisement for G.I.’s products in any publication in which
Pucel has ever advertised (A.Mlakar Dis. Tr. at p. 23).

Further evidence that the parties’ goods travel in different channels of trade is that
G.I. and Pucel do not attend the same trade shows. G.I. attends one or two trade shows a

year that are directly related to woodworking. In the over twenty years that G.I. and
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Pucel have concurrently used their respective marks, G.I. has never seen Pucel at a trade
show that G.I. attended, (S.Balolia Test. Tr. at p. 44, 54-55), and Pucel has never seen
G.I at a trade show that Pucel attended, (A.Mlakar Dis. Tr. at p. 23).

Pucel makes a last ditch effort to prove that the channels of trade overlap in this
case by arguing that both parties operate web-sites. However, this fact, without more, is
insufficient to overcome the vast weight of the evidence that establishes that no overlap
exists. See M2 Software, Inc. v. M2 Communications, Inc., 450 F.3d 1378 (Fed. Cir.
2006).

ii) The Parties Sell To Different Customers.

The parties sell their respective goods to different types of customers. Since the
1950s, Pucel’s customers have primarily been factories, warehouses and laboratories.

(A Mlakar Dis. Tr. at p. 18). On the other hand, G.I. sells primarily to homeowners and
individuals involved in woodworking and metal working. 85% of G.I.’s business
consists of individual woodworking customers. Pucel fails to present any evidence that
Pucel has any woodworking customers, speculating only that its product “could be” used
in the woodworking trade. Pucel has thousands of customers and could only identify one
woodworking customer, namely, Pucel’s neighbor. The only other two alleged
woodworking customers that Pucel’s vice-president could identify are G.M. and Ford
based on Mr. Mlakar’s understanding that G.M. and Ford have woodworking sections.
(R.Mlakar Test. Tr. at p. 245-246). Pucel’s attempt to show customer overlap by this
evidence is unconvincing. If anything, it shows that there is no overlap of customers.

Further, 75-80% of G.1.’s customers are homeowners (S.Balolia Test. Tr. at p.
74), whereas Pucel’s customers are wholesale distributors and the end users are primarily

factories, warehouses, and laboratories. (A.Mlakar Dis. Tr. at p. 18). See In re Intelistaf
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Healthcare Mgmt., L.P., 2006 WL 936990 (TTAB March 29, 2006)(channels of trade
different and support no likelihood of confusion where applicant’s services were directed
to end consumers and registrant’s services were directed to businesses); see also In re
Truth Hardware Corp., 2006 WL 2860226 at *5 (fact that applicant’s goods would be
sold to manufacturers is a “significant limitation” because goods would not be sold in the
retail market or to wholesalers; “[w]hile registrant’s goods are not limited to any
particular channels of trade, there is no evidence that window or other manufacturers
would also be in the market for window shutters.”).?

Pucel argues, without proof, that the “general public” purchases its products.
Even assuming that Pucel has made some sales of its cabinets to members of the
“public,” the amount is undocumented and de minimis. Pucel’s vice president could not
state if sales to the general public were in excess of five percent (5%) of Pucel’s total
sales. (R.Mlakar Dis. Tr. at p. 69).

Pucel argues that both Pucel and G.I. have sold to some of the same large, well-
known companies. This alone is not a sufficient basis to find likelihood of confusion. In
Electronic Design & Sales, Inc. v. Electronic Data Systems Corp., the Federal Circuit
found no likelihood of confusion where the parties used identical marks and sold its
products to some of the same companies in some of the same fields. Plaintiff sold
computer services while defendant sold power supplies and battery chargers. 954 F.2d at

714-15. The Federal Circuit reasoned that the sales of each of the parties were in

* The cabinets sold by Pucel and woodworking and metalworking tools sold by G.I. are as dissimilar as
other goods found to be traveling in distinct channels of trade. See Pep Boys Manny, Moe & Jack v. Edwin
F. Guth Co., 197 F.2d 527, 94 USPQ 158 (CCPA 1952)(lighting fixtures and storage batteries sold in
different channels of trade); Fred W. Amend Co. v. American Character Doll Co., 223 F.2d 277, 106 USPQ
187 (CCPA 1955)(candy and dolls sold in different channels of trade); Clayton Mark & Co. v.
Westinghouse Elec. Corp., 356 F.2d 943, 148 USPQ 672 (CCPA 1966)(electrical conduit and industrial
circuit breakers sold in different channels of trade for different uses).
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separate channels of trade to different persons, because the purchases were made by
different departments and persons within those companies, noting that “the mere
purchase of the goods and services of both parties by the same institution does not, by
itself, establish similarity of trade channels or overlap of customers.” Id. at 717, see also
Alliance, 2006 WL 2558023 at *7 (while both parties operate within the same industry,
advertise in the same trade publications, and attend the same trade shows, the goods
move in distinct trade channels within the industry); Astra Pharm. Prods., Inc. v.
Beckman Instruments, Inc., 718 F.2d 1201 (1* Cir. 1983)(no likelihood of confusion
where products marketed and sold to different individuals and departments of hospitals.

Furthermore, the companies to which Pucel refers to account for less than 5% of
G.1.’s business. (S.Balolia Test. Tr. at p. 73). Thus, any alleged overlap between the
parties’ customers is de minimis. Alliance, 2006 WL 2558023 at *9 (although there was
overlap with applicant’s customers, the services constituted “only about 10 percent of
opposer’s business [and]...any overlap is de minimis™.)

Even if G.I. and Pucel sold to the same customers, the manner in which sales are
made dictates against a finding of likelihood of confusion because the respective
customers know the source of the goods they are purchasing.

iii) The Conditions Under Which Sales Are Made Renders
Confusion Unlikely.

Direct customer contact is the hallmark of each party’s methods of sale. The
amount of contact between Pucel and its customers and G.I. and its customers is so direct
and substantial that there is no opportunity for confusion or mistake.

G.I.’s goods and services are offered exclusively and directly through G.1.’s mail

order catalogs, G.1.’s toll-free phone order system, G.I.’s web-site and three G.I.
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showroom retail stores. (S.Balolia Test. Tr. at p. 72). Approximately 60% of G.I.’s sales
are catalog orders by phone or by mail through a pre-printed envelope; approximately
20% of G.I.’s sales are from G.I.’s website; and approximately 20% of G.1.’s sales
originate in one of the three G.1. showroom stores. (/d. at pp. 71-72).

When viewing a G.I. catalog or phoning G.I., customers know the source. The
G.1. company name is prominently displayed on all catalogs, product labels and printed
materials, which also emphasize G.I. as the source for “fine machinery” for woodworking
and metal working. (S.Balolia Test. Tr. at p. 24, 28, G.I. Trial Ex. Nos. 1-25). The G.I.
catalogs include order forms and envelopes for mailing orders to G.I. (S.Balolia Test. Tr.
at p. 21). The G.I. name is preprinted on the order form and envelopes. (S.Balolia Test.
Tr. at p. 22). The cover of the G.I. catalog shows G.I.’s products, such as milling
machines, table saws, metal lathes, hand drills, band saws, sanders, and drill presses,
reflecting “who we are and what we sell.” (Id. at pp. 26-28; G.I. Trial Ex. No. 5-6).
G.L.’s phone is answered “Grizzly Industrial,” and G.I. receives approximately 1,000-
2,000 calls a day. (/d. at pp. 42-43).

Pucel sells its goods through Pucel catalogs, phone orders based on the catalog,
and, more recently, Pucel’s web-site. (R.Mlakar Dis. Tr. at pp. 61-64). Pucel’s catalog is
Pucel’s number one source of sales. (A.Mlakar Dis. Tr. at pp. 21-22). In purchasing
Pucel products, there is significant direct contact between Pucel and its customers.
Pucel’s customers often request custom designs, (R.Mlakar Dis. Tr. at pp. 16-17), or that
optional features be incorporated to fit the customer’s particular needs, (R.Mlakar Dis.

Tr. at pp. 31-32). Pucel’s customers can also purchase from Pucel’s web-site, which
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involves an RFQ process, or they can place a phone order. (R.Mlakar Dis. Tr. at pp. 62-
64). Direct contact between Pucel and its customers is the rule, not the exception.

Pucel also sells directly to distributors. The distributor obviously knows that
Pucel is the source of the products. Moreover, many of the Pucel products appearing in
its distributors’ catalogs are either (1) not identified by the “grizzly” mark at all, or (2)
are identified by a combination of the “grizzly” mark and the Pucel house mark, i.e.,
“Pucel / grizzly.” See, e.g., Pucel Ex. 54. The likelihood of confusion is remote in view
of the consistent and prominent use of the Pucel company name.

Finally, Pucel’s product labels bear the company name “Pucel Enterprises, Inc.”
(R.Mlakar Test. Tr. at pp. 15, 18, 25, 30-37; Pucel Exs. 17, 31, 32), and G.I.’s product
labels bear GRIZZLY INDUSTRIAL. Through every step of the advertising and sales
process, Pucel and G.I. thoroughly inform customers as to their respective identities.

Accordingly, this factor weighs in G.1.’s favor.

4. The Parties’ Goods Are Costly and Sold To Sophisticated And

Discriminating Customers Through A Detailed Purchasing
Process.

Not only do Pucel and G.I. sell their goods to different customers, but they each
sell to sophisticated and discriminating customers through a very detailed purchasing
process. Sophistication of consumers is important and often dispositive because
sophisticated customers are expected to exercise greater care. Electronic Design, 954
F.2d at 718 (despite identical marks and related goods, no likelihood of confusion
because of sophisticated purchasers)(citation omitted). Numerous cases find that
sophistication of customers can preclude a finding of likelihood of confusion even when
the marks or goods are identical. See, e.g., Syncromatic Air Conditioning Corp. v.

Williams Qil-O-Matic Heating Corp., 109 F.2d 784, 785 (CCPA 1940)(despite
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substantially identical goods, no likelihood of confusion because goods were expensive
and “undoubtedly their purchase would be made only after a careful comparative
investigation™); In re American Olean The Co., Inc., 1 USPQ2d 1823, 1826 (TTAB
1986)(despite identical marks, professional home-builders and contractors, not likely to
be confused because of their familiarity with separate manufacturing sources of
products).

Pucel sells its goods to sophisticated and discriminating purchasers through a
detailed purchasing process. Pucel’s customers are less likely to be confused because
they are experienced buyers, i.e., distributors, factories or laboratories. Astra Pharm.
Prods., Inc. v. Beckman Instruments, Inc., 718 F.2d 1201, 220 USPQ 786 (1* Cir.
1982)(purchasers of local anesthetic preparations, cardiovascular medicines, and prefilled
syringes, on the one hand, and purchasers of computerized blood analysis machines, on
the other hand, are distinct professionals and unlikely to be confused); Cont’l Plastic
Containers Inc. v. Owens Brockway Plastic Prods., Inc., 141 F.3d 1073, 46 USPQ2d
1277, 1282 (Fed. Cir. 1998)(wholesale purchasers unlikely to be confused because they
“may be characterized as sophisticated buyers because ...sales to these parties are likely
to be the culmination of long-term negotiations, direct communications between the
parties and ongoing contact, for example, to make design adjustments such that the bottle
will be suitable for the customer’s particular mass production needs.”). Pucel testified
that most of its customers have some level of experience in buying products like this, and
“they know Pucel.” (R.Mlakar Dis. Tr. at p. 99). Further, Pucel’s customers are also
typically engaged in direct communication with Pucel regarding pricing and quantity of

products to be purchased, as discussed above with respect to the parties’ different
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channels of trade. Over the course of negotiations, it is unlikely that Pucel’s customers
will be confused as to the source of the goods they are buying.

The fact that both parties’ orders average hundreds of dollars and that some of the
goods are quite expensive weighs against a finding of likelihood of confusion. Electronic
Design, 954 F.2d at 1718, quoting Astra Pharm., 718 F.2d at 1206. G.I. customer orders
average $200; 85% of G.1.’s orders are over $150; and G.I.’s machinery ranges in price
from $100 - $20,000. (S.Balolia Test. Tr. at pp. 74-76). G.I. customers often call the G.I.
service numbers inquiring about product specifications and other technical information
about the product they are purchasing. (/d. at p. 75). Pucel's orders average $500 to
$800. (R.Mlakar Test. Tr. at p. 248). These are not impulse purchases. In re Sofiware
Design, Inc., 220 USPQ 662, 663 (TTAB 1983)(“[T]he services of applicant and
registrant...are highly sophisticated, technical, and relatively expensive services, which
are likely to be purchased only with care and deliberation after investigation to determine
their suitability for specific needs; and under these circumstances, the phonetic similarity
between the marks is not as significant as it would be if the marks were used, for
example, to identify inexpensive, over-the-counter items likely to be orally requested in
retail stores.”).

Assuming arguendo, that there is any overlap between Pucel’s and G.I.’s
customers, any such overlap would occur only among sophisticated and discriminating
purchasers. See In re Truth Hardware Corp., 2006 WL 2860226 (“any overlap of
purchasers of applicant’s and registrant’s goods would occur only among the

professionals...and these purchasers would be much less likely to be confused.”).
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The parties’ marks are used on different goods that are sold to different,
sophisticated and discriminating purchasers. Dynamics Research Corp. v. Langenau
Mfg. Co., 704 F.2d 1575,217 USPQ 649 (Fed. Cir. 1983)(despite identical marks, court
affirmed no likelihood of confusion because the marks are used on different goods and
sold to different, discriminating customers). This factor weighs in favor of G.I.

S. Concurrent Use For Over 20 Years With No Evidence of

Actual Confusion Supports Finding Of No Likelihood Of
Confusion.

The length of time and conditions under which there has been concurrent use
without evidence of actual confusion is relevant evidence of the lack of a likelihood of
confusion. Old Tyme Foods, Inc. v. Roundy’s, Inc., 961 F.2d 200, 22 USPQ2d 1542
(Fed. Cir. 1992). If there is any doubt as to whether there is a likelihood of confusion in
this case, this factor alone tips the balance in G.I.’s favor because the market place reality
is that there simply is no likelihood of confusion between the parties’ marks and goods.

Pucel has not lost any sales to G.I. (R.Mlakar Dis. Tr. at p. 102; A.Mlakar Dep.
Tr. at p. 15). G.L has extensively used the name GRIZZLY from 1983: G.IL has over 1.5
million customers on an annual basis (S.Balolia Test. Tr. at p. 12); G.I.’s sales have
grown from $1 million in 1983 to over $100 million in 2005 (/d. at pp. 13-15); G.I. ships
over 500,000 orders annually (S.Balolia Test. Tr. at pp. 40-41); since 1996, G.I. has
distributed over 2 million G.I. catalogs annually (/d. at p. 40); from 1983 to 2006, G.1.
has distributed over 25 million catalogs (Id. at p. 40); G.L’s advertising expenditures
have grown from $100,000 in 1983 to 3-5 million a year since 1995 (/d. at pp. 44-45);
and G.1.’s web-site, which was established in 1995, has been receiving 200,000 to
300,000 hits per day over the past few years (Id. at p. 42). Even with the parties’

extensive concurrent use, over a twenty-three year period, Pucel offered only eight
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alleged instances of confusion, all of which coincidentally occurred after these
proceedings were filed. Even if these eight purported instances of confusion were
admissible, these eight instances relied on by Pucel do not show confusion. Thus, this
factor weighs heavily in favor of finding no likelihood of confusion. Pucel’s contentions
that the parties have used their respective marks on the same products and services in the
same channels of trade to the same customers makes this point even more persuasive
because the greater the overlap of customers, the lower the percentage of confusion.
Under Pucel’s theory, the eight instances are less than de minimis. See Teledyne Techs.,
Inc. v. Western Skyways, Inc., 2006 WL 337553 (TTAB Feb. 2, 2006)(over ten years of
overlapping use in the same trade channels and among the same or similar classes of
purchasers without any known instances of actual confusion weighs in favor of a finding
of no likelihood of confusion); Mack Trucks, Inc. v. Steven Maxfield, 1997 U.S. App.
Lexis 492, *3-4 (Fed. Cir. Jan. 13, 1997)(lack of evidence of any actual confusion, even
though the marks had been used by the parties on the same line of products and services
in the same geographic area for ten years, supported finding of no likelihood of
confusion.); G.H. Mumm & Cie v. Desnoes & Geddes Ltd., 917 F.2d 1292, 1295, 16
USPQ 2d 1635, 1638 (Fed. Cir. 1990)(ten years of concurrent use on wine and beer
products weighs against finding of likelihood of confusion); Duluth News-Tribune v.
Mesabi Publ’g Co., 84 F.3d 1093, 1098-99 (8th Cir. 1996).

Moreover, Pucel’s eight instances of purported actual confusion should be
disregarded as inadmissible hearsay. G.I. objected under FRE 802 to Exhibits 44 through

51 of the Anthony Mlakar Deposition and any testimony regarding the content of these
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exhibits as inadmissible hearsay.’ The exhibits and testimony relate to internal
documents created by Pucel employees based on telephone correspondence (Pucel Ex.
Nos. 44, 47) and written correspondence from third parties unavailable for cross-
examination (Pucel Ex. Nos. 45-46, 48-50). G.I. objects because the correspondence is
being introduced for any inference that may be drawn therefrom and as such, constitutes
hearsay. Pucel introduces Exhibits 44 through 51 but fails to offer any of the individuals
authoring the correspondence, any of the employees recording telephone conversations,
or those individuals who placed telephone calls to Pucel for examination or cross-
examination as to the reasons for their purported mistaken beliefs. See Transamerica
Financial Corp. v. Trans-American Collections, Inc., 197 USPQ 43 (TTAB 1977); see
also A&H Sportswear Co., Inc. v. Victoria’s Secret Stores, Inc., 57 F. Supp.2d 155, 174
(E.D. Pa. 1999); Bioglan Inc. v. Bioglan Labs., Ltd., 44 USPQ2d 1662, 1669 (C.D. Cal.
1997)(“Misdirected calls like those received by Bioglan Animal Products, Inc. may be
evidence merely of error, and not name confusion.”).

Further, G.I. specifically objects to Exhibits 44 and 47 as double hearsay because
they are employee recordings of statements made by customers that are being offered for
the truth of the matter asserted. Agnes Trouble v. The Wet Seal, Inc., 179 F. Supp. 2d
291, 69 USPQ2d 1603 (S.D.N.Y. 2001)(record kept by plaintiff’s employees of instances
of what they consider to be confusion by customers may be inadmissible because of
hearsay); see also Duluth News-Tribune, 84 F.3d at 1098; A&H Sportswear Co., Inc. 57
F. Supp.2d at 174; Michael Caruso & Co, Inc. v. Estefan Enters., Inc., 994 F. Supp. 1454,

1462 n. 3 (S.D. Fla. 1998); Alchemy II, Inc. v. Yes! Entm't Corp., 844 F. Supp. 560, 570

* Hearsay and relevance objections such as these are substantive in nature and may be raised for the first
time in a party’s brief on the case. TBMP § 707.03(c).
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n.12 (C.D. Cal. 1994)(evidence of phone calls to plaintiff inquiring as to where to buy
defendant’s product inadmissible hearsay; Source Servs. Corp. v. Source Telecomputing
Corp., 635 F. Supp. 600 (N.D. I11. 1986)(affidavit by an employee testifying to a
misdirected phone call is double hearsay in that an out-of-court declarant attests to the
out-of-court statement of another; double hearsay not admissible).

Assuming arguendo that the purported instances of actual confusion did occur,
they should be given very little weight. In Alliance, the TTAB was reluctant to place
significant weight on similar evidence without corroborating evidence about the identities
of the specific persons making the mistakes, or the reason why the persons made the
mistakes. Alliance, 2006 WL 2558023 at *13; see Toys “R” Us, Inc. v. Lamps R Us, 219
USPQ 340 (TTAB 1983)(sales clerk’s testimony not excluded as hearsay, but the
evidence was given little weight because there is no evidence to indicate whether “the
reason for the question as to affiliation was the result of the similarity of the marks”).
Moreover, the purported instances of actual confusion are so few in number, only eight
over a period of twenty-three years of contemporaneous use, that they are de minimis.
Alliance, 2006 WL 2558023 at *14; Sun Banks of Florida, Inc. v. Sun Fed. Savs. & Loan,
651 F.2d 311, 319 (5™ Cir. 1981)(less than 19 reports of confusion over 3 years held
insufficient); Scott Paper Co. v. Scott’s Liquid Gold, Inc., 589 F.2d 1225, 1231 (3d Cir.
1978)( nineteen misdirected letters in four years insufficient to establish likelihood of
confusion).

Therefore, this factor weighs heavily in favor of G.I.
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6. Market Interface Supports Finding No Likelihood of
Confusion.

The market interface between applicant and the owner of a prior mark, including
consent, laches and estoppel attributable to the owner of a prior mark, can be indicative
of lack of confusion. In re E.I. DuPont de Nemours, 177 USPQ at 567. As discussed in
the Overview and Statement of Facts, Pucel acquiesced to G.I.’s use of its GRIZZLY
marks in conjunction with woodworking tools and machinery. Pucel was aware of G.L
as early as 1995, when it reviewed a D&B report for G.I. Pucel was not concerned with
G.I.’s use of the GRIZZLY name and mark at that time. Pucel objected five years later
(in its May 2000 correspondence) to G.1.’s use of the GRIZZLY name and mark only
with respect to those goods that could potentially be classified as material handling
equipment. In response and in reliance upon Pucel’s acquiescence, G.1. filed a motion to
amend the description of goods and services in its registrations and application to
eliminate the material handling equipment products covered by Pucel’s registrations.

The course of dealings between the parties shows that neither Pucel nor G.L
believed there was any likelihood of confusion between the parties’ goods as used in
connection with their respective goods, i.e., Pucel’s use of the marks with respect to
material handling equipment and G.I.’s use with respect to woodworking and metal-
working tools and machinery. Accordingly, this factor weighs against a finding of
likelihood of confusion.

7. Extent of Potential Confusion Supports Finding No Likelihood
of Confusion.

Dr. Sidney Levy, a highly qualified marketing expert, testified that the parties
each maintained separate marketing identities with different goods, different customers,

and different trade channels. After reviewing relevant materials, Dr. Levy concluded that
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the parties’ product lines differ in emphasis. (Levy Tr. at pp. 55-56). In fact, he was
unable to identify any overlap in goods. (Levy Tr. at p. 43). He also concluded that the
parties sell through different channels of trade to different market segments, identifying
that Pucel sells to distributors and Grizzly Industrial to end users. (G.I. Ex. No. 68 at

p- 3). Dr. Levy found that “there is no reasonable basis in the marketing activities of the
two companies for objection to the grizzly usage by Grizzly Industrial, where confusion
by their customers seems so unlikely.” (/d.)

8. Pucel’s “grizzly” Mark Is Weak And Entitled To Only Narrow
Scope of Protection.

The strength of a mark ultimately depends on the degree to which the designation
is associated by prospective purchasers with a particular source. These du Pont factors,
the fame of Pucel’s mark and the number and nature of similar marks used on similar
goods, respectively, weigh in favor of G.I.

L Pucel Fails To Prove Its “grizzly” Mark Is Famous.

Pucel failed to provide any direct evidence of public recognition of its mark.
Further, any indirect evidence submitted by Pucel fails to establish the fame of its mark.

Ii. Third Party Registrations And Use Show Pucel’s Marks
Are Weak.

Third-party evidence should not be disregarded in evaluating the strength of a
mark for purposes of determining a likelihood of confusion. Lloyd’s Food Prods., Inc. v.
Eli’s, Inc., 987 F.2d 766, 768 (Fed. Cir. 1993). Pucel objects to G.I.’s reliance on third
party registrations arguing that they “are not evidence of use of the mark that is the
subject of the registration and they are not proof that consumers are familiar with such
marks.” (Pucel Br. pp. 13-14). Third party evidence regarding GRIZZY marks is

relevant to: (1) the strength of Pucel’s marks within the fields occupied by the third-
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parties; (2) the reality within the marketplace that consumers have encountered multiple
GRIZZLY marks; and (3) the meaning of the mark in assessing the likelihood of
confusion. See Carefirst of Maryland, Inc. v. FirstHealth of the Carolinas, Inc., 77
USPQ2d 1492, 1508-11 (TTAB 2005)(noting that third-party evidence is relevant to
whether a mark is descriptive or suggestive and whether confusion is likely to occur in
the marketplace); Sports Authority Michigan, Inc. v. PC Authority Inc., 63 USPQ2d 1782,
1798 (TTAB 2002).

The large number of registered marks containing the term GRIZZLY supports
registration of G.I.’s Application Serial No. 76/088,346 and maintaining Registration
Nos. 2,166,833; 2,413,625; and 2,312,226. See Miguel Torres, S.A. v. Bodegas Muga,
S.4., 176 Fed. Appx. 124 (Fed. Cir. 2006)(“sheer number and geographical distribution
of ...examples of third-party use gives the evidence ... probative value” when evaluating
likelihood of confusion) (G.I.’s Second Notice of Reliance; G.I. Trial Ex. No. 48).

The third-party registrations are relevant to show that numerous third parties have
registered trademarks that are identical and/or similar to Pucel’s and G.1.’s respective
marks and cover a wide variety of goods, and, in view thereof, that purchasers would not
expect these categories of goods to come from the same source when sold under the
identical or similar trademark.

Therefore, Pucel’s mark is weak and entitled to a narrow scope of protection.

9, Intent Is Not A Factor.

G.I. adopted the name and mark GRIZZLY IMPORTS and GRIZZLY in good
faith in 1983 long before having knowledge of Pucel. G.1.’s founder did not hear of
Pucel until the mid-1980s. (S.Balolia Test. Tr. at p. 60). Pucel attempts to infer bad faith

and copying because an abandoned G.I. application, which is not the subject of this
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proceeding, included some of the same goods shown in Pucel’s catalog. The fact that
G.I.’s application included goods such as work benches, which also happens to be a
product listed in Pucel’s catalog, is simply not evidence that G.I. copied Pucel’s mark.
Thus, intent is not a factor.
10.  Weighing the Factors

Other than the similarity of the marks, the remaining likelihood of confusion
factors weigh decidedly in G.I.’s favor. Shen Mfg., 393 F.3d 1238 (opposition dismissed
where marks identical, but differences in the products as well as weakness of opposer’s
mark supported finding of no likelihood of confusion).
V. CONCLUSION

For the foregoing reasons, Pucel’s opposition and cancellation proceedings should

be dismissed. \( ﬁ N
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WITNESS: SHIRAZ BALOLIA 7-18-06

them about releasing that so that it -- so that, as Mr.
Schmidt has suggested, everything -- nothing will be
confidential and the briefs will be easier to write.
(Discussion off the record.)
DIRECT EXAMINATION
BY MR. SCHMIDT:
Would you state your name for the record, please?
Shiraz Balolia.
And where do you reside?
Bellingham, Washington.
And you have a business here in Bellingham?
I do.
And what is that business?

It's called Grizzly Industrial, Inc.

Q

A

Q

A

Q

A

Q

A

Q. And what is your position at Grizzly Industrial?
A I'm the founder and president of the company.

Q Is Grizzly Industrial privately held?

A Yes, it is.

Q And who owns the company?

A It's family owned. I own it with my son and my daughter.
Q For how long have you been operating Grizzly Industrial?
A I started it here in Bellingham in 1983 and ever since.

Q When you founded the company, was the name Grizzly

Industrial?

A. It was Grizzly Imports, Inc.
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required, the accounting, the payroll. You name it, I did
it.
And have you stayed involved in all of these activities from
'83 to date?
Yes, you know, now we have employees and supervisors and
managers who report to me. I have weekly meetings with all
my managers from all locations. I have constant
communication with our managers in the overseas offices, you
know, almost on a daily basis as well. So, yes, I'm very
much involved.
Now, today, how many people does Grizzly Industrial employ?
About 350. Sometimes it goes up to 400, depending on -- on
the season. We might get some temps in the Christmas
season, so but 350 is a good number.
And was the last year you have annual sales repofting for,
would it be 20052
2005, correct.
And what were the annual sales in 20057
They exceeded $100 million.
How many different customers does Grizzly Industrial have?
We have I believe over 1.5 million customers on an annual
basis.
(Attorney reviewing documents.)

MR. SCHMIDT: What's our last exhibit number?

COURT REPORTER: 66.
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MR. SCHMIDT: Do you have a couple of stickers?

(Discussion off the record.)
(Deposition Exhibit 67 marked.)

(BY MR. SCHMIDT) I'm going to, Mr. Balolia, show you what's

been marked as Exhibit Number 67. Ask if you can identify

that. ©Look at all the pages, including the end.

(Witness reviewing documents.) Yes.

You're familiar with that?

I am.

And that is Grizzly Industrial, Inc.'s Supplemental

Confidential Response to Opposer Pucel's First Set of

Interrogatories?

That's correct.

I believe -- I believe that you've previously seen that and

approved that to be filed or served on Pucel; is that

correct?

That is correct.

We were just talking about your annual sales for 2005.

Yes.

Your annual sales in 1987 were how much?

$12 million. In excess of $12 million, as put here.

Do you know what they were from '83 to '87?

Well, we've been under a constant growth pattern, so

obviously the first year is slow. You know, probably in the

$1 million range I would say. It's grown from nothing to
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what it is today.

And the annual sales in 1988 were

'88 were in excess of $17 million.

And the annual sales in 1989 were
In excess of $22 million.

The annual sales in 1990 were how
In excess of $26 million.

And the annual sales in 1991 were
In excess of $29.5 million.

And annual sales in 1992 were how

In excess of $33 million.

what?

how much?

much?

how much?

much?

And annual sales in 1993 were what?

In excess of $35.5 million.

And the annual sales in 1994 were
In excess of $37.5 million.

And annual sales in 1995 were how
In excess of $41 million.

And the annual sales in 1996 were

In excess of $42 million.

And the annual sales in 1996 -- 1'

was?

'97.

In 1997 were how much?
$42.5 million.

And the annual sales in 1998 were
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49 -- in excess of $49 million.

And the annual sales in 19992

Were in excess of $59 million.

And the annual sales in 20007

In excess of $74 million.

The annual sales in 2001 were approximately how much?

I don't recall, but it would have to have been higher than
the $74 million. We've had constant growth.

And the sales figures for 20027?

Would be similarly higher than the previous year.

And would that be the same for the sales figures for 2003°?
Yes, and 2004, and again, 2005 was over 105 million -- over
$100 million I should say.

I'1l direct your attention again to Exhibit 67 and if you
look at Response (c), does that refresh your recollection as
to the 2001 sales?

Yes, it does.

And 2001 sales were how much?

In excess of $81 million.

And, as you've testified, then they've gone up every year
through 2005 from 81 million to in excess of $100 million?
That is correct.

Are you certain about these numbers?

Yeah, very certain.

MR. SCHMIDT: I'm going to offer 67. Do you have any
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How many 2005 catalogs did Grizzly Industrial send?

I believe it was one million.

For how many years has Grizzly Industrial been distributing
approximately a million annual catalogs?

I believe we've done that for a solid ten years or so.
That's just the main catalog. We do send other catalogs out
as well. We have a summer catalog and a Christmas catalog.
Combined, it's in excess of two million per year.

I'm showing you what has been marked as Grizzly Industrial's
Trial Exhibit Number 6. Can you identify that?

That is a copy of the Christmas 2000 catalog, Grizzly
Industrial catalog.

That is a separate catalog from the 2000 -- IT'm sorry, what
year, that was 20002

It's the 2000, Christmas 2000, correct, and it is separate
from the main Grizzly catalog.

Can you take a look at Exhibit Number 5? It's right in
front of you, Exhibit Number 5.

Okay.

What is Exhibit Number 5%

Number .5 appears to be excerpts of part of our 2000 -- year
2000 catalog.

That would be the annual catalog?

Every year we put out a catalog, that is correct, the main

catalog.
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A main catalog?
Yeah.
You've done that since 19837
Since inception, correct.
And then in addition to the main catalog, in the year 2000,
for example, looking at Exhibit Number 6, you also put out
a --
We -- we have a summer sale catalog during the summer, and
then we also put out a Christmas catalog in addition to the
main catalog.
And how many copies of Exhibit 6, the Christmas catalog,
would you send out?
I would say between 4 and 600, 000.
And what about the summer catalog, how many copies would you
send out?
About the same number. So, you know, in excess of two
million per year combined.
Would you look at Exhibit Number 4, please?
(Witness complies.)
Actually, I wonder if you shouldn't be looking at the white
ones.

MR. MITCHELL: It would be -- it'd probably be
preferable. You'll have those to refer to.

MR. SCHMIDT: That's what I was doing here, and I think

I'd like Mr. Mitchell to look at the originals, too.
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Q.

MR. SCHMIDT: -- on the list, which you'll see.

(BY MR. SCHMIDT) And I'm going to ask you to look at a lot
of these exhibits that are partial, and I'll represent that
I've included the same on every one, but I would just like
to hear from you what parts are identified here.

Okay. Exhibit Number 5 is the front cover of our Grizzly
Industrial catalog for the year 2000. The next page is the
inside front cover letter from me and some specials. Page 3
is showing our locations in the United States and a list of,
you know, a sampling of some of our customers or
better-known customers.

Page 4 and 5 are the index together with a picture of one
of our -- or a rendering of one of our showrooms. Page 7 is
a —-- consists of some letters from our customers and a
little bit of insight into our business as far as, you know,
the parts department and rewinding of our motors.

Then we go on to the next page. That appears to be a
copy of our order form and envelope that is included with
each catalog so that customers can pull that out of the
catalog and fill in the order and send the order back to us.
The following two pages are part of the same thing.

Then we have what is titled "Ordering Information." I
believe that is -- that would be the inside back cover of
the catalog. And it talks about how to order and it talks a

little bit about our warranty. And then the last page is
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the -- a copy of our -- the back of our catalog.

Is the outside back cover where you address it to whoever
you're mailing it to?

That is correct.

And the name that appears on the mailing label?

That is correct.

What -- what company name appears on the mailing label?
Oh, I see. The company name is Grizzly Industrial.

If you'd go back a couple pages to the fax order form.
(Witness complies.) Now, it says, "Fax your order," but
sometimes customers will take that as the order form,
they'll fill it out, put it in the envelope, and mail it to
us as well.

And this order form bears what name on the top of the order?
"Grizzly Industrial, Inc."

And if you go back a few pages, you testified there's an
envelope that you provide to be mailed in.

Yes, that's one that has P.0. Box 3110, Bellingham,
Washington, 98227-3110 address on it.

And your company appears on it?

That is correct. 1It's Grizzly Industrial, Inc.

In a preprinted format?

That is correct.

Do all of your catalogs include these parts that we just

discussed, the mailing envelope, the order forms, and so
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forth?
Yes, they do, all except the -- I believe the summer sale
catalogs don't have that. The summer sale, they're more

like a flier format. They're in between a catalog and a

flier.

But each main annual catalog --

Every single main catalog has that --

-- has these parts to it?

-- bound into the catalog, yes.

Would you identify Exhibit Number -- well, let's go back for
a moment here to Number 5 on the front cover. Do you have
-—- you have the originals there. What are you looking at?
I'm looking at the white copies.

Those are the original. Could you describe what the front
cover looks 1like physically?

Yes. We -- we take pride in our company name and -- and how
we portray ourselves, and this particular catalog has
embossing, which is raised, you know. We have -- a special
die that has to be made. 1It's got embossing in gold and
silver foil on the cover, which is substantially extra money
cost for printing, because we have to have dies made. Even
the bear's fur has got -- it's pronounced in the embossing
die.

Would you take a look at Exhibit Number 1, I think that one

is an original, and look at the cover on that one? And,
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again, you want to keep referring to the white ones.
That's 2.
Or 2, either 1 or 2.
Yeah, 1 is --
Well, let me -- is 1 an original catalog?
It is, yeah.
Okay.
It's a 2002 Grizzly Industrial catalog.
You want to describe that cover?
And, as you can see, the bear's fur is all embossed. You
can see the embossing. It's a very expensive die we had o
have made, as well as the letterings are embossed. The
company name is raised and it has gold foil on it. And then
it says, "Purveyors of Fine Machinery," and then,
"Woodworking & Metalworking”" for the year 2002, which has
also got gold foil and embossing on it. And all these
little buttons around the framework of the catalog cover
are also embossed.

MR. SCHMIDT: Do you have any of my blue catalogs over
there?

MR, MITCHELL: Yeah, there are two.
(BY MR. SCHMIDT) Now, you were referring to Exhibit Number
17
1.

Now, the depiction of a bear on Exhibit 1, is it different
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Yes, we do. That's part of what I do as well.

Looking at Exhibit Number 5, for example, the year 2000,
what products are depicted on the cover? Exhibit 5.

The cover has a milling machine for metalworking, and you've
got a label right over the top of the other one. I believe
it's a table saw. I can't see the top of the machine, but I
believe it's a table saw. In fact, it is. I can see the
handle for the -- for the fence, so it's a table saw for
woodworking and a milling machine for metalworking. Kind of
a representation of this is who we are and this is what we
sell.

Was there any other indication in the cover of the main
catalog of who you are and what you sell?

Yeah, there is a caption that we use that is our registered
trademark actually now, and it's called "Purveyors of Fine
Machinery, ™ and then it also goes on to say, "High Quality
Woodworking & Metalworking Tools & Accessories." So it
gives anybody looking just at the cover, gives them an idea
of what we sell, which is woodworking and metalworking tools
and accessories.

Looking at Exhibit 5 and the machinery, it appears that
there's some labels which show up towards the base or
bottom.

That is correct.

And what are those?
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There's a "Grizzly Industrial" on both machines, and there
is another name that has "Grizzly" and another imports -- or
"Industrial" underneath that doesn't show, but it's there.
So it's -- but the big, long labels show "Grizzly
Industrial."

I'm not sure if you identified Exhibit 6 yet, but would you
take a look at that? It would be in Volume --

I did.

-- 3 of 5.

I did, and I do. It's a copy of our Christmas 2000 Grizzly
Industrial, Inc., catalog.

What products are depicted on the cover?

Well, there's a bunch of products. Starting from the top
left, you've got a -- a cut-off saw, also known as a chop
saw. It's for woodworking. You've got a 12-and-a-half-inch
portable planer for woodworking. You've got a hand drill.
You've got a woodworking band saw. You've got a table saw.
Then we go into a dust collector. Then there is a
combination metal lathe with a milling machine head on it,
and then a sander. And you've got a little Santa bear with
a bunch of elves, and a drill press on the screen.

Can you identify Exhibit Number 77

Number 7 is a cover -- well, starts off with a cover of our
2001 Grizzly Industrial catalog. It says, "Woodworking &

Metalworking Tools & Accessories," and again the "Purveyors
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of Fine Machinery." That's what we've been using as well.
Next page is a copy of a letter from me, "Letter From the
President," and some specials that I offer.

Going back to the cover before you finish, could you
identify the products shown on the cover?

The products on the cover, there's a table saw, essentially
for woodworking. There's a metal lathe for metalworking,
and there's a drill press that can be used for both
woodworking and metalworking. So those are the three
products that we show on the cover of the year 2001 Grizzly
Industrial catalog.

I see a "Grizzly" label on the drill press on the right
side. |

Correct.

Is "Industrial" under it just like -- on that plate just
like it is on the top of the catalog, "Grizzly Industrial"?
It is. The way that that particular logo was designed was
"Industrial" tucks in next to the "y" underneath, and it's
easier for making nameplates. If you get it in too long, if
you spell it out horizontally, it becomes awkward to put it
on certain machines because of space constraints. So yes,
"Industrial"™ is part of the "Grizzly" logo.

And does the rest of the exhibit which we've talked about is
a partial catalog include all of the elements that you've

testified about that are in each of your catalogs in terms
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of order forms, an envelope, et cetera?

That 1is correct.

And would you look at Exhibit 8 and identify that?

Exhibit 8 is -- brings back some memories. 1It's a catalog
for Grizzly Imports, Inc., catalog from 1983/84.

Would this have been one of your first catalogs?

Yeah, I think it was either my first or my second catalog.
And what name appears on the top of the catalog?

"Grizzly Imports, Inc.," and it's got P.O. Box 2069,
Bellingham, Washington, 98227, address on the form. We used
to use Telex in those days, which doesn't exist today.

And there is an order form included?

Yes, an order form is included. I believe that's page 41 of
that partial catalog that is copies enclosed.

And what name is on the top of the order form?

"Grizzly Imports, Inc."

I notice that you also have a "Grizzly" name to the left of
Grizzly Imports. |

Yes, it's got a bear face on it and kind of a scrolled
angled "Grizzly," what I would call a logo.

Now, if you use the "Grizzly" word, do you always use or
have you always used Grizzly Imports or Grizzly Industrial
in combination with it?

Yes, I have.

And can you identify Exhibit 9, please?
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Exhibit 9 is a copy of -- a partial copy of the 1985 Grizzly
Imports, Inc., catalog.

Does this have all of the same ordering information that
we've discussed about the other catalogs?

(Witness reviewing documents.) It does, including an order
form.

And what name is on the top of the order form?

"Grizzly Imports, Inc."

Can you identify Exhibit Number 107?

Number 10 is a copy of our 1986 Grizzly Imports, Inc.,
catalog. Again, it's a partial copy and it has all of the
same elements we talked about. It has an order form that
has "Grizzly Imports, Inc.," on it.

And would you identify Exhibit Number 117

Number 11 is a partial copy once again of our Grizzly
Inports, Inc., catalog for the year 1987. I believe that
was the year we started our East Coast branch.

And does this -- this is only a partial again, as we've
discussed, but does this have all of the same elements that
all the full main catalogs have?

It does, although I don't see a copy of the order form in
here. I believe there was one.

And, on the last page, there's a mailing label and does that
label contain your company name?

It does. It says, "Grizzly Imports, Inc., P.0O. Box 2069,

Page 30

DIRECT EXAMINATION BY MR. SCHMIDT




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

WITNESS: SHIRAZ BALOLIA 7-18-06

Bellingham, Washington, 98227."

Can you identify Exhibit Number 127

Number 12 is again a partial copy of our 1998 -- pardon me,
1988 Grizzly Imports, Inc.

What's the company name on the catalog?

"Grizzly Imports, Inc."

There's a lot of products there. I'm not going to ask you
to name each one. What type of products are depicted on the
cover?

Generally, we've got some metalworking and woodworking
machines and some accessories.

Can you identify Exhibit Number 137

Number 13 is a copy of our 1989 Grizzly Imports, Inc.,
catalog that pretty well has most of the same components as
our other catalogs. It bears the company name, "Grizzly
Imports, Inc.," on both the front and the back cover.

Can you identify Exhibit Number 147?

Number 14 is once again a partial copy of our 1990 Grizzly
Imports, Inc., catalog. And the same as our other catalogs,
it bears the name "Grizzly Imports, Inc.," on both the front
and back cover and on the order form, which in this case has
two names on it, "Grizzly Imports, PA, Inc.," and "Grizzly
Imports, Inc."

"Grizzly Imports, PA" is -- refers to your East Coast

facility?

Page 31

DIRECT EXAMINATION BY MR. SCHMIDT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

WITNESS: SHIRAZ BALOLIA 7-18-06

>

- OB A O @) D>'IO

That is correct.

Can you identify Exhibit Number 157

Number 15 is a copy of our Grizzly Imports, Inc., 1991
catalog. And it has all of the same components we've talked
about, including the order form that bears the Grizzly
Imports, Inc., name. And the back cover and the front cover
all have "Grizzly Imports, Inc.," on them.,

I notice some numbers at the bottom of Exhibit 15, 800
numbers.

That's correct.

Those are there for what reason?

Those are there for customers to call in toll free and place
their orders with us for anything they want to buy from us.
Can you. identify Exhibit Number 17?

Number 177

I think we did 16.

I don't think we did 16.

Let's go back to 16.

Okay.

If you would identify that.

Exhibit Number 16 is again a partial copy of our 1992
Grizzly Imports, Inc., catalog. And it has all of the same
components we've talked about, including an order form, and
the "Grizzly Imports, Inc.," name appears on the back cover

as well as the front cover and on the order form.
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And can you identify Exhibit Number 1772

Number 17 is a 1992 mini-catalog, which we put out sometime
during the year, and if you -- it's an ocriginal copy in this
case. Well, I haven't seen this in a long time.

If someone gets that, how do they order?

There is an order form bound in into the middle of the
catalog. The order form has Grizzly Imports, Inc., name on
it with the two addresses. There's toll free numbers,
there's also an envelope that is attached, and it's, you
know, a preaddressed envelope with one of those perforations
so they can fill in the order on the order form, fold it,
either attach a check or put their credit card number,
insert it into the envelope, and mail it to us at Grizzly
Imports, Inc.

And it's not preaddressed, but it's got our name on it and
then it's got two lines depending on which location they
want to send the order to, either the East Coast or West
Coast. We used to have it segregated before going back to
the main catalog. It's a supplemental catalog and it has a
lot of new items that we may have introduced during the year
in those catalogs. There's all kinds of "New" starbursts
throughout the catalog that shows people the items that are
new.

Can you identify Exhibit Number 18?

Number 18 is a copy of our 1993 Grizzly Imports, Inc.,
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catalog. And it has all of the elements we talked about,
including an order form.

Can you look at the front cover?

(Witness complies.)

What name is on the front cover?

"Grizzly Imports, Inc."

And if people wanted to call in and order, how do they know
how to do it?

There's two phone numbers, toll-free phone numbers, down
there at the bottom of the front cover right on the front
cover and they can place orders by phone. There's also some
customer service numbers, both for the East Coast and the
West Coast branch. And if they have technical questions,
they would call us at those numbers and ask technical
questions, which we would answer.

How frequently does that happen?

All the time.

On a daily basis?

Oh, yes. We have about 35 people allocated to answering
technical questions.

And 18 includes the order form with your company name on it;
is that correct?

That is correct.

Can you identify Exhibit Number 197

Number 19 is a copy of the Grizzly Imports, Inc., 1994
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catalog. And, once again, it has a bunch of machines.
There's a bear in a tuxedo pointing at or presenting I
should say a table saw for woodworking. And then it's got
the two phone numbers for the East Coast and West Coast and
addresses that go along with it. It pretty well has the
same components as our other catalogs, except that we used
to bind in some cards inside the catalog as well.

We tried that for a few years where if they had -- if
they had a friend they wanted to send a catalog to, and it's
the card says, "Send One to My Buddy." So if they had a
friend that they would like to have a catalog sent to, they
would just fill in their friend's name and address, and we
would send that out, the catalog out to their friend. 1If
they had a change of address, then they would also fill that
in. And the card also bears -- both cards bear "Grizzly
Imports, Inc.," with the Bellingham address.

Can you identify Exhibit Number 20, please?

Number 20 is a copy of our Grizzly Imports, Inc., 1995
catalog. 1It's got a bunch of machines on the front cover,
as usual. That seems to be the way that it is, the way we
like to present our catalogs.

And, again, these are machines for?

Woodworking and metalworking. In this case, you've got
three woodworking machines and one drill press, which you

can use for both metalworking and woodworking.
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And, again, this has all of the same ordering information in
it as the other catalogs?
It does. It has the order form and the "Send One to My
Buddy" card. All of those bear the name "Grizzly Imports,
Inc."
Can you identify Exhibit 21, please?
21 a copy of our metalworking 1996 Grizzly Imports catalog,
which shows up there on the top, "Grizzly Imports, Inc.,
Metalworking Catalog." 1It's got a milling machine and a
metal lathe on the front cover. And it has a copy of the
letter from me, some specials, pretty well some or all of
the same components we talked about. It has an order form.
When you say "components," are you referring to ordering
components?
Ordering components and, you know, it's a sample that you've
got that you've called it a partial catalog. 1It's not a
full copy.

MR. MITCHELL: Joe, would it be okay if we take a short
break here and go to the restroom?

MR. SCHMIDT: Sure.

MR. MITCHELL: I think you were just asking about 21.

MR. SCHMIDT: I think we're done with 21, weren't we?

THE WITNESS: Yeah.

MR. MITCHELL: 1Is that okay?

MR. SCHMIDT: O©Oh, yes.
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(A brief recess was taken.)
(BY MR. SCHMIDT) Can you identify 227
22 is a copy of the Grizzly Industrial -- I mean, Grizzly
Imports, Inc., 1996 catalog. That also has "Purveyors of
Fine Machinery" on the front of the catalog. And it has all
of the components in this partial copy. It has the order
form that has or also bears the Grizzly Imports' name, and
the back cover that at this point also has our East Coast
and West Coast location. There's one photograph and one
rendering. It's got a toll-free number on it and has the
"Grizzly Imports, Inc.," name at the top.
And would you identify Exhibit Number 2372
23 is copy of our 1997 Grizzly Imports, Inc., catalog.
Again, a partial copy that has all of the components. It
has -- on the front cover, it says, "Grizzly Imports, Inc."
And then it's got a picture of a cabinet -- or a carpenter I
should say who does fine woodworking finishing a chair.
Actually, that's a picture of Al Rosen, who's one of our big
customers. He's got all Grizzly machines in his woodworking
shop.

It's got a few machines in there. Going to the back of
the catalog, the outside back cover also has sprawled out
across the top of the catalog back cover, "Grizzly Imports,
Inc." It shows our location with maps on it, and they also

have "Grizzly Imports, Inc.," on it. 1It's got toll-free
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numbers for both the East Coast and West Coast locations,
and it has an address area for where you would put the
customers' labels, and that also has "Grizzly Imports,
Inc.," and so on.

Can you identify.Exhibit 247

24 is a copy of our 1997 metalworking catalog. It's says,
"Grizzly Imports, Inc.,”" on the top right of the cover. It
has a milling machine and has a picture of Janille, who's
one of our -- our employees at that time, shown as if she's
operating the machine.

My paralegal would be pleased. She wanted to know if that
was Holly.

That's not Holly.

So it's close. Close.

And then it has all of the same components as we had talked
about on this particular one, and the copies -- I do not see
a copy of the order form, which I'm sure was in there. On
the back cover, it has the two locations identified and --
and "Grizzly Imports, Inc.," on the addressing box, if you
will.

And let's identify Exhibit Number 25, please.

Number 25 is a copy of our 1998 woodworking tools and
accessories catalog for Grizzly Industrial, Inc. It also
says, "Purveyors of Fine Machinery," and it shows a bunch of

machines we used.
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And this also has the same ordering components that the
other catalogs have?
Yes, it does. This one has actually a copy of the order
form and this was the first year that we were able to -- you
know, we changed our name of the company in 1997, and so it
was a change that happened during the year after the 1997
catalog was printed. So 1998 was the first year that we
would use "Grizzly Industrial, Inc.," as our company name.

The back cover has prominently got "Grizzly Industrial”
on the top as the name of the company, and then it's got
three locations shown. We had a location in Memphis,
Tennessee, at that point for a short couple years, but we
then moved to Springfield, Missouri. Again, the box that
has the mailing address box has "Grizzly Industrial, Inc."
on both the postage-paid part and as the name of our
company.
And would you identify Exhibit Number 26, please?
Number 26 again is a copy of our Grizzly Industrial
metalworking 1998 catalog. Once again, this one has a
picture of a metal lathe that has a label on it that says,
"Grizzly Industrial." And a picture of Janille acting as a
model for the cover shot. It also has all the components
that we have.

It's a partial copy. 1It's got a copy of the envelope and

the order form, and a copy of the order form that bears the
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name "Grizzly Industrial, Inc." And the back cover has a
picture of the map of the United States, showing our three
locations: Memphis, Tennessee; Williamsport, Pennsylvania;
and Bellingham, Washington. Then the mailing box again has
the "Grizzly Industrial, Inc.," name as well as the little
box that says, "Bulk Weight U.S. Postage Paid, Grizzly
Industrial, Inc."

MR. SCHMIDT: I think T offered a couple of these, Ken,
but just to be on the safe side, 1 or 2 or 5, but Exhibits 1
through 26 are offered. 1Is there any objection?

MR. MITCHELL: I don't have any objection to those.

MR. SCHMIDT: And those are all catalogs.

MR. MITCHELL: Right.

(BY MR. SCHMIDT) Mr. Balolia, from 1983 through 2006,
approximately how many Grizzly Imports or Grizzly Industrial
annual catalogs, what you referred to as main catalogs,
summer and Christmas special catalogs, and metalworking and
woodworking specialty catalogs has your company distributed?
That would be 23 years, and I would -- I would say that
we've distributed about 25 million catalogs.

What would be the average number of catalogs that Grizzly
Industrial has distributed the past five to seven years?
About two million a year.

How many orders were placed with Grizzly Industrial in 2001,

for example?
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I believe we shipped over 500,000 orders.

How many orders would you have shipped in 20027

Just a little bit over 500,000. 1It's been hovering around
between 500 and 550,000 orders for the last five, six years.
And the orders keep getting bigger, so, you know, as the
business grows, you don't really see a big jump, a
substantial jump in the numbers of orders, but you do see
the average order size going up.

And has Grizzly Imports and Grizzly Industrial advertised in
trade publications?

Yes. We have advertised in I would say almost 100 different
publications.

Over what period of time would you have placed these
advertisements?

Over -- over the last -- you know, since inception, we
probably tried that many different ads or different
publications, although on a yearly basis we contract with
about I'd say about 35 different publications.

and would that be true for the past ten years, say from 1996
through 2006, you would have advertised in 30-plus different
publications?

I would say if you take it back ten years, I would say
probably 20 to 35, yeah, growing as we grow and -- and as we
put in more dollars in the advertising budget.

And do you have an Internet Website?

Page 41

DIRECT EXAMINATION BY MR. SCHMIDT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

WITNESS: SHIRAZ BALOLIA 7-18-06

>

(O JN - T O N S O

oI I o

Yes, we do.

And what year did that start?
Well, we've been on the Internet since I believe 1995 when I
think we were one of the first tool companies to be on the
Internet.

How many -- well, what's a Website hit?

Well, a Website hit would be the number of customers and
what pages they view and so on that we get.

Well, do you get Website hits every day?

Yes, we do.

And, today, how many hits per day do you get?

Between 2 and 300,000 per day.

For how many years have you had 200,000 hits a day on the
Internet?

Several years I would say. I don't have the numbers in
front of me. I couldn't give you an exact number of years,
but, yeah, it's been very solid for many years.

And you receive telephone orders?

Yes, we do.

And on a daily basis?

On a daily basis.

And what's the average number of telephone calls that you
receive in the course of a year?

In the course of a year, we receive over a half a million

phone calls, which would amount to, you know, a couple
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thousand a day, anywhere between 1,000 and 2,000 phone calls
a day.

Now, when someone calls in to Grizzly Industrial or
previously Grizzly imports, how is the phone answered?

The phone is answered by the words, "Thank you for calling
Grizzly Industrial. How may I help you?"

Does Grizzly Industrial attend trade shows?

Yes, we do.

How many trade shows do you attend annually?

We -- we do at least one very, very large show, and then
maybe one other one, so maybe a couple, but at the very
least one. And we would do it -- for example, one of the
shows we do is IWF, which is the largest woodworking show in
the world.

What does IWF stand for?

International Woodworking Fair.

What are some of the other trade shows that you attend?
We've done AWFS, which is --

Which stands for what?

That stands for -- I could not give you the exact meaning of
that, but it is the sister show to IWF.

What kind of show is it?

It's a woodworking fair. The "W" stands for woodworking, I
know that.

What type of trade shows do you go to?
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We go to woodworking trade shows, and the other ones we've
done are with music, music industry trade shows where all of
the musical instrument companies show their wares. Most of
the musical instrument companies use our equipment to build
the guitars and drums and whatnot. The major players in the
musical industry, like Fender, Gibson, are big, big
customers of ours.

Okay. Go ahead.

So we do -- it's called the NAMM, N-A-M-M, I believe that
stands for National Association of Music Merchants, NA of
MM. It's held in -- they have those shows twice a year, but
we just do the one main one in January. Again, it's the
largest music instrument trade show in the world.

Have you ever seen Pucel at any trade show that Grizzly
Industrial or Grizzly Imports ever attended?

I have not.

In 2005, approximately how much did you spend in the
advertising and marketing of Grizzly Industrial's products?
About $5 million.

Do you recall how much you spent on advertising and
marketing in 19832

In 1983, it would be a little less than $100,000. We didn't
have that much money back then.

Has your advertising budget gone up progressively every year

since '837?
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It has.
In the last ten years from 1995 through 2005, approximately
how much have you spent annually on advertising and
marketing?
Between 30 and $40 million, closer to 40 I would say.
On advertising?
And marketing, correct.
MR. SCHMIDT: What was my question? 'Cause I think you
said "million."
MR. MITCHELL: You were asking for annual, but I think he
answered for the whole ten years.
MR. SCHMIDT: For the whole ten.
MR. MITCHELL: Yeah, I think you asked him and you'll --
MR. SCHMIDT: Can you read back the question?
(Question read by reporter.)
THE WITNESS: Sorry, I thought you were asking for a
total.
(BY MR. SCHMIDT) Okay.
Anywhere between 3 and $5 million per year.
Per year?
Yes, in the last few years, the last four or five years,
it's been closer to five million. It sometimes goes over
quite a bit.
Are you aware of any situations or any -- strike that.

Are you aware of any instances where someone has ever
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sent a purchase order to Grizzly Industrial that was
intended for Pucel?

I'm not.

Are you aware of any instances where anyone ever called
Grizzly Industrial asking about Pucel or a Pucel product?
I am not.

If there ever was such an instance, would that come to your
attention?

Yes, it would.

Why -- how would that happen?

Well, the phone operator would get a supervisor or manager
involved, and either the manager would call me to report
like, "What is this?" or they would report to me. Like I
said before, I have weekly manager meetings via telephone
conference with all three locations.

All the managers are sitting in their respective
conference rooms and we talk freely, openly. We've got
those conference-call telephones and we have once-a-week
meetings. I conduct the meetings, and they always report to
me from the different -- different departments. And any
anomalies such as this would come up either by direct phone
call to me if it was urgent, I don't see any urgency in
something like that, or -- or at the weekly meeting it would
come up. And they would ask me if I knew anything about

this, or "What should I do?" or something like that, you
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know, so I would've been aware.

So from 1983 to 2006, to date, you don't recall one instance
where someone contacted Grizzly in one way or another
thinking that Grizzly was Pucel or was selling Pucel's
products?

Not once.

Now, do you put labels on all of your products?

Yes, we do.

And on the woodworking and metalworking products, what's on
the label?

The label has -- we have several labels on each machine, for
example.

Well, then, would you describe each of those several labels

that would be on the machine?

Yes. One would be a nameplate, which has -- it's a cast
nameplate.
Pause for a moment (reviewing documents). Could you

identify Exhibit Number 657?
MR. SCHMIDT: And, Sandra, I will need you to put a
sticker on the original.
They were all copies, Ken, and you now have originals.
MR. MITCHELL: Yes.
(Deposition Exhibit 65 marked.)
{(Discussion off the record.)

THE WITNESS: Exhibit 65 is an actual nameplate of
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Grizzly Industrial. It's a cast nameplate. It has -- on
top, it has, "Purveyors of Fine Machinery." On the bottom
-- it's an old nameplate. On the bottom it says, "Since
1983." And it has "Grizzly Industrial" in gold, raised.
It's -- this was a special mold that we had to make for this
cast nameplate, so this would be one of the nameplates that
we would use and apply on all of the machines. We have
these in different sizes. For the smaller machines with
less space, the smaller the nameplate.

(BY MR. SCHMIDT) Do you use that on -- the Exhibit 65
nameplate on all of the woodworking and metalworking
equipment?

Yeah, I would say the majority of it. I would say probably
95 percent.

If it fits?

If it fits, yes. Sometimes it's just very difficult to get
a nameplate, even though a small one, to fit. We also have
-- you asked me about what kind of labeling we have. We
also have a specification plate. I call it a plate, but
it's really a -- it's printed inside plastic so it wears
well over the numerous years the machine's going to be used.
And that usually has the model number, the description of
the item, and the company name, which is Grizzly Industrial,
Inc. And then it will have the specification of what is the

size of the motor, what is the swing of the band, things

Page 48

DIRECT EXAMINATION BY MR. SCHMIDT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

WITNESS: SHIRAZ BALOLIA 7-18-06

like that, specifications for the original machine. And
then we have a bunch of other labels, safety labels and so
on.

Is the company name on any of those labels?

Not on the safety labels. It's just, "Use your gloves,"
"Use eye protection." They're small labels that we put on.
"This is an electrical hazard." Those don't have our
company name, but we have usually at least two areas that
the machine has prominently, like on the nameplate and on
the specification label, the "Grizzly Industrial, Inc.,"
name is -- or "Grizzly Industrial” name is shown clearly.
We vascillate between "Grizzly Industrial, Inc.," and
"Grizzly Industrial," so if the space provides, we'll put
"Inc." in, but it always says "Grizzly Industrial."

How does Grizzly Industrial send out -- strike that.

How does Grizzly Industrial distribute its catalogs?
Well, customers will call us and ask for a catalog. Some
people call us, some people send in a fax. We have a
toll-free fax number. If they see that fax number
somewhere, they'll ask for it that way. Some people get on
our Website and, you know, we have a section that says,
"Request a free catalog,” "Request a catalog via the
Website," but the majority of people call us and ask for a
catalog and we send them out.

Not including the Website, what prompts someone in terms of
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what they see to order a catalog from Grizzly Industrial?
Usually our ;ds. We -- we pretty well dominate the
woodworking industry or the industry's magazines. We have
the inside front cover and it's a two-page spread, so it's
hard to miss our ads. And right in the middle it says,
"Call for a free catalog," and there's a toll-free number,
so they can call our toll-free number and order a catalog.
Would you look at Exhibits 27 through 467

(Witness reviewing documents.) Exhibit 27 is --

Well, look at the whole group first.

Okay.

Go all the way to 46.

(Witness reviewing documents.) Grizzly Imports, Inc., ad;
Grizzly Industrial, Inc., ad; Grizzly Industrial ad. You
said through 467

Correct.

Yes, I've looked at them.

Through 467

That 1s correct.

Are these all trade publications?

Yes, they are.

And there's a Grizzly advertisement in connection with each
one?

Yes, there is.

And these are for various years from 1983 through 200272
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what would you call these publications?
I'd say just magazines, but --
They're all dealing with particular --
They're all trade publications.
-- trade publications?
Yes.
How often do you advertise in these publications?
Oh, we -- we contract for the whole year in just about every
issue. In some issues, we'll have numerous ads depending on
if it coincides with a show or something like that; but,
every month, there's ads in more than one magazine across
the nation.
Okay. So these are national?
Yeah, these are all national publications.
And do you advertise in at least one publication every
month?
Oh, we advertise in at least ten publications every month,
you know.
Okay.

MR. SCHMIDT: I'm offering 27 through 46.

MR. MITCHELL: No objection to 27 through 46.
(BY MR. SCHMIDT) 1In the 100 or so publications that you'wve
advertised in through the course of running your company,
have you ever noticed an ad by Pucel in any of the

publications in which you've advertised?
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I have not.

Does Grizzly Industrial or did Grizzly Imports ever

advertise in the "Thomas Registry"?

No,
Has
the
No,
Has
the
No.
Has
the
No.
Has
the
No.
Has
the
No.

Has

we have never advertised in the "Thomas Registry."

Grizzly Imports or Grizzly Industrial ever advertised

"Ameritech Industrial Purchasing Guides"?

I don't believe so. I don't recall that name.

Grizzly Imports or Grizzly Industrial ever advertised

"Northern Ohio Regional Industrial Purchasing Guide"?

Grizzly Imports or Grizzly Industrial

"Regional Industrial Buying Guide for

Grizzly Industrial or Grizzly Imports

"U.S. Industrial Directory"?

Grizzly Imports or Grizzly Industrial

"Printing Equipment Guide"?

Grizzly Industrial or Grizzly Imports

"Midwest Purchasing Management"?

No.

Did Grizzly Industrial or Grizzly Imports

Great Lakes industrial trade show?

No.
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Has Grizzly Industrial advertised in any distributor's
catalogs?

No.

Did Grizzly Imports ever advertise in any distributor's
catalogs?

No.

In addition to advertisements in trade publications, how
else does -- how else did Grizzly Imports and does Grizzly
Industrial advertise?

We have a Website.

Let me show you and ask you to identify Exhibit 47.

Exhibit 47 appears to be some of the pages from our Website.
Is the front page the home page?

That is correct.

And what name is at the top of the page?

"Grizzly Industrial, Inc."

And if people want to order, what do they do when they're
look at your Website?

Well, they --

Looking first at the first page, 1s there any indication
there about how to order?

Yes, there's a bar, I call it a bar, but there's one of the
little boxes on the left-hand side that has wvarious links to
within our Website that talks about the selection of

machinery and customer service, et cetera. There's one
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You would see a big sign on the entrance to the facility
that has "Grizzly Industrial, Inc." and these are, for the
most part, a neon sign, back-lit signs. And on the Missouri
and Pennsylvania locations, you have a huge sign on top of
the building. On the front entrance, all the front
entrances are about 16- or 18-feet wide that has -- that
looks very much like our nameplate. It's got "Grizzly
Industrial, Inc.," on it, it's an oval shape, and that sign
is 1lit at night; and, during the day, you can see it
clearly, so you can see it for miles -- I mean, for a long
distance I should say.

How long have you known of Pucel?

I first became aware of them in the '80s.

And how did you become aware of them?

They sent Grizzly Imports a catalog.

What kind of catalog?

It was a -- it was a catalog that was in an envelope. The
catalog had material-handling products in it.

Was it a Pucel catalog?

It was a Pucel catalog.

Do you consider Pucel to be a competitor of Grizzly
Industrial-?

No, I don't.

And why is that?

Well, we sell two different channels of trade. Our main
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product line is woodworking and metalworking machinery.
Their whole business revolves around material handling,
which for us is a very, very small percentage. It's
actually less than half a percentage of our annual sales.
The material-handling equipment that Grizzly Industrial
sells is less than one-half percent of its annual gross
revenues, gross sales?

That is correct. It is less than half a percent of our
annual sales. 1I've never seen them at any trade -- trade
shows, I've never seen them advertise in any of the
magazines we advertise in. If they hadn't sent me a catalog
many years ago, I wouldn't have known who they were.

Did Grizzly Imports and does Grizzly Industrial sell any
material-handling equipment?

Yes, we do.

And why do you -- well, why does Grizzly Industrial sell
material-handling equipment?

Essentially as an accommodation to our customers, just as a
service. It's not -- you know, customers asked us for --
for certain products, material-handling products to
complement the machinery that we sold and to buy from the
same company at the same time. And, like I said before,
it's a very small part of our business. Sometimes it's a

nuisance.

Do you use the Grizzly Industrial mark on material-handling
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(Witness reviewing documents.)
I'm sorry, that's the wrong exhibit (reviewing documents).
Would you take a look at Exhibit 62? What did I say?

MR. MITCHELL: You asked about 59 I think.

MR. SCHMIDT: Okay.
(BY MR. SCHMIDT) 62.
(Witness reviewing documents.)
And when you're ready, I would ask, is that the amendment
that you authorized your attorneys to file?
Yes, I've seen this document before, and yes, it appears to
be the amendment that I asked to be filed.
And in addition to filing that amendment, what else did you
do with respect to the use of the Grizzly Imports' name on
material -- or the Grizzly Industrial name on
material-handling equipment?
We stopped using the Grizzly Imports or Grizzly Industrial
name at that point on material handling and started using
the name Panther. Panther Carts I think it was called and
still is.
Okay.

MR. SCHMIDT: Before I forget, I want to go back to what
we were doing. 47 is the Website. I would offer that for
evidence. I assume there's no objection.

MR. MITCHELL: Well, we do object to that to the extent

it's not complete.
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questions for Mr. Balolia. I know you're trying to make
travel plans.

(Discussion off the record.)
(BY MR. SCHMIDT) Today, do you use a Grizzly brand name or
mark on any material-handling product?
We do not.
What are the different ways that Grizzly Imports and now
Grizzly Industrial sells products?
Well, we sell through our catalog. The main avenue of
business is from our catalog.
Okay. Any other way?
Advertising in magazines, although that mostly is there to
show a representation of our products and to encourage
customefs to call in for our catalogs. Then we -- of
course, we have our Website, which is, you know, quite --
quite an intense Website.
What percentage of sales are through the Website, annual
sales?
Let me back up to your —-- to finishing the question, --
I'm sorry. Yes.
-— the previous question. We sell direct to the end user,
and so when customers call in, we take their order and sell
—-- ship directly to them from one of our three locations.

But how do you -- to be more specific, how do you take

orders?
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The orders are taken mostly over the phone via toll-free
numbers, so customers would call in, talk to one of our
order agents, and place an order.

Where do they get that toll-free number from?

The toll-free number is plastered all over the catalog.
Actually, it's on every I believe second page of the catalog
throughout the catalog.

Where else is it shown?

It's in all the advertisements, all the ads that we put in.

We would -- we try and, in fact, we cover -- all the
advertising that we do has our phone number as -- as a
primary.

That would include billboard advertising?

That would include the billboard advertising and it would
include our Website as well, the main goal being to call and
ask for a free catalog. Once they have the catalog, then
they know what they want to buy and they can place the order
using the phone number that's plastered all over the
catalog.

That's the main way that you --

That's the main way, and then we take orders over the -- off
our Website, or we also have a toll-free fax number in case
people don't have access to the Web, you know, a computer
and want to place an order over the fax. Well, at no cost

to them, they can place an order with using our toll-free
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number. They can also mail in, and many do, the orders. We
have a lot of older people in our -- with our customer base
and they're in their 70s and they're not well-versed on
computers. They like the old-fashioned way where they mail
in their order.

And on the mail-in order, are those the envelopes that are
provided in your catalogs that they mail in to you that has
-- it's a preprinted envelope with the name "Grizzly
Industrial"” on it?

That is or they are, and that is why we provide those is for
the customers that prefer to mail in their orders. So we'll
end up receiving a huge stack of mail every day with orders
in them with checks or credit-card numbers.

So, to refresh where we've been, the catalog, the toll-free
number, fax, mail-in orders. What other ways are there?
Some of the other customers that have accounts with us will
send in a purchase order, either fax it in or e-mail a
purchase order to us.

What does the purchase order look like?

The purchase order will be usually their own company's
purchase order that -- that is addressed to our company,
Grizzly Industrial, Inc. And that would say, you know, one
whatever model number item they want.

Is that an existing customer that would use what would be

their own purchase order to send to you?
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of the largest machinery showroom in the world. That's our
Pennsylvania location. And customers will -- will come in
and pay by credit card or cash or check and buy the
merchandise. We have hundreds of thousands of people come
into our showrooms every year.

For how many of the past years have you had hundreds of
thousands come into your showrooms?

At least the past five or six years. 1In fact, you know, we
haven't had our Missouri showroom -- we've only had it since
1999. And then our new Pennsylvania showroom was built in
the following year, but we've had the Pennsylvania location,
the showroom in Pennsylvania, since 1987.

You may have said this at different times, but would you
name the three showrooms and the year that they were built?
Yes. Bellingham was opened in 1983. And we've had a
showroom -- wherever we have a location, we have a showroom
so people can come in, walk into the showroom and buy the
merchandise, look at the merchandise and buy it right on the
spot. So 1983 was when I started in Bellingham, and so we
had a showroom in Bellingham in 1983.

In 1987, I opened the Pennsylvania showroom in
Williamsport, Pennsylvania. We moved it recently in the
last few years to Muncy, which is a suburb of Williamsport,
just a bigger location. And then in 1999, we opened in

Missouri. Actually, we had it in Memphis, which didn't work
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out, so we moved Memphis to Missouri.

What percent of your annual sales come out of showroom
sales?

In excess of 20 percent.

What percent of your sales are Internet sales?

In excess of 20 percent.

What percentage is the catalog?

The catalog would amount to in excess of 50, 55 percent.
When I say "catalog," people who call it in are asked, "Are
you using the catalog to place the order?"

So the phone orders are --

Phone orders are part of catalog.

And purchase orders, that would come in off the catalog?
Right, they're always looking, people are always looking at
our catalog to decide what they want, and the rest would be
fax orders and whatnot. I would say 20, 20, 60 is the big
numbers.

Are any of the Grizzly Industrial products sold in any
retail stores other than your three showrooms?

No, they're not. We do not wholesale. We only sell direct
to the user. We don't wholesale anything and we don't sell
to distributors.

If you look at Exhibit 1, I think it is in the beginning of
the catalog, Exhibit 1 or 2.

2. Oh, there's 1.
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Either one would work out.
Okay.
There's a page where you list a number of what we would call
your biggest customers.
Yeah, it's page -- I think it's page 3. As you open the
front cover, it's the opposite of the inside front cover,
and it has a map of the U.S.A. with "Grizzly Industrial,
Inc.," on top. It has our three locations marked, and then
it says, "A Sampling of Our Customers."
How much business do you -- well, why do you -- are these
bigger customers as opposed to individuals?
Well, these are -- these are readily-identified, well-known
companies. You've got companies like Bristol Myers, Dupont,
Kodak, Eveready Battery, ABC Television, U.S. Army, U.S.
Secret Service, Wal-Mart. These are big, big names.
Why do you list those companies in your catalog?
We list this essentially -- let me preface it by saying,
this sample of customers, these customers that are listed
here actually amount to less than five percent of our
overall business. However, we list them to inspire
confidence in our customers, that if large entities, large
corporations like this buy Grizzly Industrial products,
well, they must be good-quality products.

You know, the U.S. Army is not known for buying junk. I

guess not knowingly. They are known for overpaying
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for stuff, but so that essentially is to inspire confidence
in the rest of our customers that, "Hey, Grizzly Industrial
is a good company to deal with and I should be able to order
with them, place an order and have no problems at all."

What percentage of your customers are woodworking customers?
The majority of our business is woodworking customers, and
they amount to about 85 percent of ocur customers.

And they would consist of what types of people or
businesses?

Mostly, they would consist of the homeowner with the small
shop, cabinet shops, but the majority are homeowners. I
would say probably 80 percent of our customers are
homeowners, 75 to 80 percent. You know, they have a shop in
the garage. They may have a two-car garage and one of the
two carports is converted into a shop, and they're always
fighting with their wives to allow them to expand the shop.
What percentage of your business is metalworking?

About 15 percent.

And who would those customers be?

They would be the small repair shops, small machine shops,
again homeowners. You had asked me to identify some trade
publications and "The Home Shop Machinist" was one of them,
so the metalworking publications, a lot of them would be
advertising direct to the home machinist.

(Attorney reviewing documents.) Are Grizzly Industrial
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customers careful in their decision as to purchasing
products?

Yes, they're very careful. Our average order size is about
$200 and that's, for a lot of people, a substantial amount
of money. And, again, we sell machinery that goes from $100
all the way up to $20,000. They're very careful in what
they buy and quite often will ask for specifications and
more detailed information on our machines before they
purchase.

And they -- would they do that on phone orders or online
orders, ask for more information?

Yes, we actually have -- on the phone orders, we have -- 1T
think I mentioned this before, too. We have a customer
service line and a toll-free ordering line. The customer
service line is made for asking technical questions before
they purchase something, so they may have -- they may want
to ask for, you know, "This is a three-horsepower motor it
says." You know, "How many amps does it draw? Does it
require 220? Can it be switched to 110?" you know, little
questions like that. And once they're satisfied that this
will work for them, usually they go ahead and place the
order.

How many customers do you have?

We have about 1.5 million customers in our database, and so

I would safely say we have over a million customers.
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And, again, what percentage of these customers would be

homeowners?

Between 75 and 80 percent.

Now, you said that the average sale was maybe around $200?
Yeah, that is correct.

These items that cost $150 to $20,000, what percentage of

your business is made up of selling things that cost at

least $1507

I would say about 85 percent.

And you do sell some things for less?

Oh, yeah. We've got a wheel sander or wide-belt sander,
we've got 20 different sanders and we sell sandpaper for aill
of them, so maybe one time a customer will order a machine,
but the next order might be a $20 order for sandpaper for
that machine, so that brings the average order price down.
Would that be typical, if they buy the lower-priced items,
they've already bought the larger-priced item?

Very typical, yes, they buy accessories from us.

How well-known is Grizzly Industrial?

Extremely well-known.

What makes you say that?

Well, we've been pounding ads out for more than 23 years,
for 23 years, and every publication in the woodworking
business just about has our ad just right spank in the front

of the magazine, a two-page spread usually. Metalworking,
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at that.
(Witness reviewing documents.)
MR. MITCHELL: (Reviewing documents.)

And, Joe, you want to know if we have any objections to
48 and 497

MR. SCHMIDT: Yeah.

MR. MITCHELL: Yes, we do. So I'm going to ask
Mr. Balolia questions about them.

MR. SCHMIDT: Do you want to take a break for a minute?

COURT REPORTER: Yes, just to use the restroom.

(A brief recess was taken.)

(BY MR. SCHMIDT) Can you identify Exhibit 48 and 49,
Mr. Balolia?
48 and 49 are searches that I guess your office did with the
Trademark Office to -- to locate any companies with our --
any marks with the Grizzly mark on it registered with them.
Did you authorize me to conduct that search?
I did.
And are you aware of other Grizzly names and marks in use?
I am. They are --
And are they what's listed in Exhibits 48 and 497
They are.
Could you go through and mention some of those that you're
familiar with that are currently in use or have been in use?

Of course, there's us and there's Pucel. There's Tracker
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Marine that sells Grizzly brand boats I believe (reviewing
documents). There's the Grizzlies, which is a bunch of
basketball teams, like the Vancouver Grizzlies. I think
it's part of the NBA group. There is the Pentair Pump Group
that uses the word "Grizzly" that I'm aware of.

What product line?

I think they put them on pumps and gears. There's --
there's numerous names here, but these are just ones that I
personally am aware are using the name. There's literally
dozens of names.

Well, if you could name the ones that you're familiar with.
Yes, I'm going through the list. Grizzly Manufacturing has
the brand Grizzly. I believe that they --

What do they make or sell?

I believe they make drill bits, like core drill bits
(reviewing documents). And Yamaha has the Grizzly brand of
-- I think it's a four-wheeler that they sell with the
Grizzly brand. Yamaha Hatsudoki, H-A-T-S-U-D-0-K-I. So
these are several that I know that utilize "Grizzly."

Any others? Are there any uses not in that book that you're
aware of, uses of "Grizzly" in connection with selling
products that are not connected with your company or Pucel?
Yes. 1I've seen various other things which -- other items
marked "Grizzly," but without a lot of time spent in looking

through every single registration, I wouldn't be able to put
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two and two together to say which company it is and point it

out to you; but, yeah, I've seen other products under the
"Grizzly" brand.

MR. SCHMIDT: I'm going to offer 48 and 49.

MR. MITCHELL: We'll just maintain our objection.
(BY MR. SCHMIDT) Would you look at Exhibit 66, please?
(Witness reviewing documents.) Yes.

When you -- what is Exhibit 66?

It is a copy of the purchase and sale agreement for the
domain name grizzly.com. We bought the domain name
grizzly.com from -- from this gentleman called Mark
Diekhans, D-I -~ D-I-E-K-H-A-N-S, in August of 1999.

You wanted to use the domain name grizzly.com?

Yes, we actually had been using it for a few years. He had

allowed us to put a link on his Website.

But you didn't own it?

We didn't own it, and he was one of those people that didn't

really care.

And you wanted to own it?
And we wanted to own it.
And you bought it from him?
Yes.

For how much?

$200,000.

What kind of Website did he have?
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No, it's not.

The well-known customers set forth and identified on page 3
of Exhibit 1, are they metalworkers?

They buy anything and everything from us.

Are they metalworkers, though, or don't you know? And if
you don't know, I'm not trying to be difficult. I would
just like to know if they are metalworkers or not.

Well, if T look at invoices, it will tell you what they're
buying, and based on what they're buying exactly to the
product, I would be able to tell you whether they're
metalworkers or not. Since I don't have the invoices in
front of me, I probably won't be able to tell you.

Okay. Can you tell us with respect to any of those
customers if they're metalworkers?

Well, obviously Boeing Aerospace.

Okay. Any others that you know for sure are metalworkers?
I'd say probably Toyota Industrial Sales, but, again, I
don't know what it is they bought, so I couldn't tell you.
Can you identify any of those customers that are
woodworkers? And I'm referring to the well-known customers
on page 3 of -- of Exhibit 1.

Yes, Taylor Guitars is. They bought woodworking products
from us. T know the U.S. Army has bought woodworking
products. I believe MGM Grand has bought woodworking

products from us. Fender Musical Instruments has bought
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4
1 PRESENT: 1 LEVY - Direct
2 WOODLING KROST AND RUST 2 MR. SCHMIDT: This is the trial testimony
3 BY: MR. CHARLES RUST 3 of Professor Sidney Levy, taken pursualjt to notice
Kirtland Office Complex 4 served on the attorneys for Pucel. And if you want
4 9213 Chillicothe Road 5 to swear in the witness, we can start.
Kirtland, Ohio 44094 6 SIDNEY J. LEVY, Ph.D.,
5 (440) 256-4150 . . . .
6 appeared on behalf of the Opposer: 7 galled as a witness by the Apphcant her.e.m, being
7 8 first duly sworn, was examined and testified as
MICHAEL BEST & FRIEDRICH LLP 9 follows:
8 BY: MR. JOSEPH F. SCHMIDT 10 DIRECT EXAMINATION
Two Prudential Plaza .
9 180 North Stetson Avenue, Suite 2000 11 BY MR. SCHMIDT-
Chicago, lllinois 60601 12 Q Please state your name for the record.
10 (312) 222-0800 13 A Sidney J. Levy.
11 appeared on behalf of the Applicant. 14  Q Professor Levy, where do you reside?
]g 15 A Tucson, Arizona.
14 16 Q And are you associated with the University
15 17 of Arizona?
16 18 A Yes. | am a member of the faculty of the
1; 19 university.
19 20  Q And what is your current position with the
20 21 university?
21 22 A Well, I'm a tenured faculty member in the
3523 23 Marketing Department of Eller College of Management,
24 24 and | have a special role as a special assistant to
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1 LEVY - Direct 1 LEVY - Direct
2 the head of the department. | was recently head of 2 Kinds of organizations.
3 the department, but we hired someone else to do that 3 Q Professor Levy, what company was that?
4 now. 4 A 1t was called Social Research,
5 Q When were you head of the department? 5 incorporated.
6 A From 1997 through 2004. 6 Q And you mentioned that you worked for a
7 Q And prior to 1997 when you went to Arizona, 7 number of different companies. Can you identify
8 can you briefly summarize your teaching experience? | 8 some of those that you did marketing research for?
9 A 1 was on the faculty at Northwestern 9 A Well, it would be a really, really long
10 University at Kellogg School for many years. | 10 list from A to Z, you know, from Abbott to Zenith,
11 headed the marketing department there, creating the 11 you might say.
12 No. 1 marketing department, and | taught there for 12 | worked for many advertising agencies,
13 several years. 13 outstanding agencies, J. Walter Thompson, Leo
14 Q Do you remember what years you were 14 Burnett, D'Arcy, Campbell-Ewald, Gardner Agency in
15 chairman of the department? 15 St. Louis, | mean many companies that we worked
16 A | chaired the department from 1980 to 1992. 16 closely with for several years and many projects for
17 Q And were you also at Northwestern from 1992 17 their clients, many food companies, many appliance
18 to 19972 18 companies, many technical companies, just a great,
19 A Yes. I'm technically on the faculty as an 19 great variety of companies, Kraft Food, Procter &
20 emeritus professor, Charles H. Kellstadt Professor 20 Gamble, General Mills.
21 of Marketing Emeritus. 21 it's hard to name a company that -- an
22 Q At Northwestern School? 22 outstanding company that we didn't do work for that
23 A At Northwestern. 23 | carried out projects for them, studying all kinds
24 Q And could you briefly give me your graduate 24 of issues of brand naming, product development,
6 8
1 LEVY - Direct 1 LEVY - Direct
2 and postgraduate education? 2 advertising, the whole marketing field. | also
3 A | attended University of Chicago through my 3 worked for some of these agencies, government
4 college and graduate career. | got a Bachelor's 4 agencies, hospitals, educational institutions, great
5 degree, Master's degree, and Ph.D. My Ph.D. was in 5 variety.
6 special committee on human development, specializing | 6 Q Now, what type of courses have you taught
7 in psychology, which led me into studying consumer 7 during your career?
8 behavior, public attitudes, and the like. 8 A Well, because of the original and
9 Q Now, did you begin teaching immediately 9 innovative nature of the work that we did and that |
10 after your Ph.D.? 10 did and some very seminal articles that | wrote, |
11 A | taught briefly at the University of 11 was invited to develop my own course, which | did,
12 Chicago, and then | worked with a small pioneering 12 on studying human behavior in the marketplace,
13 marketing research company that pioneered a lot of 13 consumer behavior, customer behavior, managers'
14 special investigations into marketing research for 14 behavior, et cetera, and out of that | taught that
15 numerous, numerous organizations, and | was with 15 course for many years at Northwestern.
16 that company for several years. 16 In addition, | taught a marketing research
17 And the work | did was published in several 17 course. | taught advertising courses. | taught an
18 places, especially the Harvard Business Review, 18 array of courses.
19 which led Northwestern to woo me to their faculty, 19 (Document marked as Grizzly Industrial
20 which I joined and had an academic career there. 20 Exhibit No. 67 for identification.)
21 Ali the while | also remained with the 21 BY MR. SCHMIDT:
22 company on the side because | was a principal in 22 Q | am showing you what has been marked as
23 that company and continued to do research projects 23 Grizzly Industrial Exhibit No. 67, and | would ask
24 for many organizations, many companies and other 24 you to identify that, please.
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1 LEVY - Direct 1 LEVY - Direct
2 Q How did you get involved in this case? 2 report, both organizations have created
3 A In this case? 3 weil-established, distinctive, and different
4 Q Yes, the - 4 identities in the marketplace. | think they're
5 A Well, you called and asked me if | would 5 both -- they both seem to me to be strong,
6 look at some materials and would | have an opinion 6 successful organizations, and there did not seem to
7 about them, and | said, well, | thought | would. 7 me to be a likelihood of confusion or damage to the
8 Q And specifically what did | ask you to do? 8 reputation of Pucel Enterprises by the actions of
9 A Just to examine the materials from the two 9 Grizzly.
10 organizations that were at issue here and to say 10 Q Now, in forming this opinion, what
11 what | thought about it. That's all | ever do. 11 materials did you examine?
12 Even when | work for, you know, any organization who | 12 A Well, | examined all the materials that
13 has a product or whatever, the goal is to reach an 13 were provided by the two clients -- that were
14 objective assessment of the situation. 14 provided to me and listed in the appendix. | went
15 Q Were you asked to provide an opinion 15 through them. | made observations in addition in my
16 regarding whether or not there's any likelihood of 16 own way. | raised questions at some of the major
17 confusion between the parties' names -- 17 outlets for products like this, like Home Depot and
18 A Yes. 18 Lowe's, and | went on the web and | explored Google
19 Q Well, let me -- between the parties' names 19 and other means of looking at the presence of these
20 in this case? 20 names and the materials they provided themselves and
21 A Yes, | was asked to provide an opinion. 21 various leads that | followed when | found them on
22 Q And did you form an opinion? 22 the web to see what some other -- what trade
23 A ldid. 23 publications said in some instances, what these
24 Q And did you prepare a written report? 24 organizations presented about themselves, et cetera.
22 24
1 LEVY - Direct 1 LEVY - Direct
2 A ldid. 2 The goal was to pull together all of these
3 (Document marked as Grizzly Industrial 3 observations and materials to understand the nature
4 Exhibit No. 68 for identification.) 4 of the situation which | describe here.
5 BY MR. SCHMIDT: 5 Q You refer to an appendix. Do you mean the
6 Q | will show you Grizzly Industrial Exhibit 6 appendix to your report, page 5?
7 No. 68, 7 A Yes.
8 MR. RUST: Is that 687 8 Q 1 notice you list there the Grizzly
9 MR. SCHMIDT: 68. It's at the bottom. 9 Industrial website, the Grizzly Industrial catalog,
10 MR. RUST: Thank you. 10 the Pucel catalog, correct?
11 MR. SCHMIDT: It's kind of small. 11 A Yes.
12 THE WITNESS: | need glasses to see that. | 12 Q And the Pucel website also is listed?
13 MR. SCHMIDT: Well, you know, they ask for ! 13 A Right.
14 all that to be on every exhibit, and there just 14 Q Did you thoroughly review these catalogs
15 isn't a whole lot of room on some things to putthe |15 and websites?
16 volume of information that they want. 16 A lwent through all of these materials to
17 MR. RUST: Off the record. 17 make the kind of observations that | thought would
18 (Discussion off the record.) 18 be relevant.
19 BY MR. SCHMIDT: 19 Q Now, you have stated your opinion. Would
20 Q So you have had an opportunity to look at | 20 you please state the basis for your opinion.
21 68, and is that your report? 21 A Well, the basis is all of these materials
22 A Yes, this is my report. 22 and the fact that to really understand whether --
23 Q And what is your opinion? 23 what is the nature of the competition going on here,
24 A Well, it's my opinion that, as | say in the 24 and to do that, it's necessary as | point out to
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LEVY - Direct
observe the marketing mix, not merely the naming
that's at contention because that's not adequate for
understanding the place of these brands in the
marketplace and how they are competing and where
they're not competing and so on.

So | have to look at it and observe what
seemed to be -- what are the channels of
distribution they are using and what is the nature
of their advertising and what is their presence in
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LEVY - Direct
Pucel tends -- it acts as a wholesaler. The Grizzly
Industrial emphasizes selling on the web, and you
can see the difference is remarkable because they
have a notable presence on the web. If you ask for
Google citation, you get many, many more
citations -- | give some figures here -- than Pucel
does for its own presence actually. Grizzly does a
lot of business that way. Grizzly has retail
stores, outlets. Grizzly's channels are different

11 the marketplace. 11 from Pucel's.
12 It shows up on the web very, very clearly 12 And the product emphasis is different in
13 in terms of the citations that are made of these two 13 both cases. | mean so many aspects of the marketing
14 organizations. I'm putting it into a context, 14 mix are different that they are two different
15 observing how the word Grizzly is used in the 15 organizations and have different identities, through
16 marketplace by many organizations actually and so | 16 the products, through the offering, through the
17 on. So I'm trying to put this together, make sense 17 customers they reach, through so many issues that
18 of it and have a realistic understanding of how 18 leads me to this opinion.
19 these brands are or are not competing. 19 MR. SCHMIDT: | am going to offer both
20 Q Did you form an opinion about Pucel's and | 20 Exhibits 67 and 68 into evidence.
21 Grizzly Industriai's marketing identities? 21 MR. RUST: Pucel makes objection to Exhibit
22 A |did. 22 No. 68 on the basis that it doesn't conform to
23 Q And what conclusions did you arrive at? 23 Federal Rules of Civil Procedure 26 or Federal Rules
24 A As | said, they both have well-established 24 of Evidence 702 with respect to factual issues to be
26 28
1 LEVY - Direct 1 LEVY - Direct/Cross
2 and quite separate marketing identities. One of the 2 determined in this case.
3 primary differences is that Grizzly uses -- it's 3 MR. SCHMIDT: | think that's it for direct.
4 called Grizzly Industrial, has for several years. 4 Did you want to take a moment for cross or start
5 The website is Grizzly.com. 5 right away?
6 Pucel uses Grizzly in a subsidiary way. 6 MR. RUST: No, we can start and then take a
7 They don't make it as central to their identity or 7 little rest as we go along, unless you'd like a
8 to their customers' awareness of them in the 8 little break?
9 marketplace. | observed that many of their 9 MR. SCHMIDT: I'm okay. It's up to -
10 customers don't even say Grizzly when they cite 10 MR. RUST: How about you, Dr. Levy?
11 them. They are proud of offering Pucel products, 11 THE WITNESS: 1I'm fine, Charles.
12 and Grizzly doesn't seem a major factor to them, 12 MR. RUST: Are you sure?
13 whereas Grizzly Industrial customers are consumers | 13 THE WITNESS: Sure.
14 in the first place, whereas Pucel's customers are 14 MR. RUST: Okay.
15 primarily, you know, retailers who purchase from 15 CROSS-EXAMINATION
16 them wholesale. 16 BY MR. RUST:
17 So the Grizzly customers have a very 17 Q By Mr. Rust, if some of my questions get
18 different concept of them, and | don't see where 18 too convoluted, please ask me to restate the
19 there's a basis for confusion in that situation, and 19 question because | sometimes get mixed up in them,
20 they don't show it as best | can see. 20 and if you don't understand a question, please tell
21 Q Are Grizzly Industrial's and Pucel's 21 me. If you do answer the question, | will assume
22 marketing activities different? 22 that you understood it. So with that we'll begin.
23 A Well, as I've suggested and said, they tend 23 A Okay.
24 to use different channels of distribution. The 24 Q Now, I note that the date of your report is
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LEVY - Cross
addendum, and | assume you did not?

A Not that | recall.

Q Okay. Now, taking a look at your addendum,
have you reasonably reviewed the first four items
listed there, or maybe we should say the first five?
One is an opposition, and three are petitions for
cancellation. Have you read those?

A As best | recall, | looked at those
documents and -- yes, | did.

Q Allright. Thank you. And did you note
the various Pucel United States trademark
registrations that were listed in those proceedings?

A Well, | probably did, but they don't
specifically come to my mind now.

Q In other words, it's not something that
became embedded in your mind?

A No.

Q Do you recall that they were all for
Grizzly with the recitation in some instances of the
goods involved?

A I don't recall specifically now.

Q Allright. Now, as | recall, those were
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LEVY - Cross

A Only as they showed up on the web.

Q Allright. Would it be fair to say then --
well, strike that.

In your investigation did you note any
common customers of the two parties?

A | didn't encounter that.

Q Allright. Now, | understand from the
attachment to your report, the appendix, that you
have looked at the catalog of Grizzly Industrial,
and you have looked at at least a couple of the
Pucel catalogs; is that correct?

A Yes.

Q And have you noted at all any common
products that the parties sell?

A They do sell some products in common. As |
mentioned, Grizzly sells some of the same products
under a different brand name.

Q But do they sell any common product under
the Grizzly name?

A Not that | noticed. Atleast!-- | didn't
observe that that was the emphasis in their work.

If there was overlap, then | was not aware of it.

all listed in the legalese, if you would put it that 24 Q Well, in the Grizzly catalog that you
42 44
LEVY - Cross 1 LEVY - Cross
way, of those proceedings, but have you ever seena | 2 looked at -- and I'll try to get the correct one
physical example or sample of the registration 3 listed. It's probably about the sixth item down.
itself? 4 It says Grizzly Industrial catalog, and then it's
A No. 5 got the Bates pages 9349 through 9917. Do you see
Q You have not. And so, therefore, at this 6 that one?
point in time, you don't have a recall of what those 7 A Yes.
registrations -- the goods that are listed in those 8 Q Had you looked at that catalog?
registrations; is that correct? 9 A Yes.
A That's right. 10 Q And did that catalog have a picture of a
Q Allright. Have you been advised or have 11 great big grizzly bear?
you reviewed at least some of the customers of 12 A | believe it did.
Grizzly Industrial? 13 Q Allright. And did you presume that all of
A 1did not. 14 the products listed therein were sold under the
Q Allright. And -- 15 auspices, if you will, of the big grizzly bear?
A Except indirectly where they were cited on 16 A Well, | assumed it was in their catalog,
the web. 17 vyes.
Q Yes. | would understand they would - at 18 Q And when you observed the Pucel catalog,
least some of them would come up in your search on | 19 the last two items listed on your appendix, did
the web; is that correct? 20 those front covers also have pictures of big grizzly
A Yes, quoted. 21 bears?
Q Now, have you been advised of or otherwise 22 A Yes.
found the customers of Pucel, the opposer in this 23 Q Allright. And did you observe the
proceeding? 24 products that were listed in those two catalogs?
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1 LEVY - Cross 1 LEVY - Cross
2 bear or something like that. That's my point. 2 A Obviously, as | mentioned, both of these
3 Q Right. As you have reviewed these 3 are not strong in the wider marketplace.
4 materials and given your opinion in this case, would 4 Q Are they weak in the wider marketplace?
5 you consider the word mark, if you will, the word 5 A It seems to me so.
6 Grizzly - I'm trying to distinguish from the 6 Q Why are they weak in the wider marketplace?
7 picture of the bear. Would you consider Grizzly 7 A Well, because had you ever heard of them?
8 Industrial's use of that word mark, would you 8 I'msorry. That was rude. I'm not --
9 consider that word mark to be strong or weak, or how | 9 Q That would be unfair to me because l've
10 would you characterize it? 10 seen these for 50 years so --
11 A Coming at this as, | really have to say, an 11 A Okay. But there are a lot of well-known
12 impartial observer because that's what | regard 12 brands in the marketplace. These are not among
13 myself to be -- 13 them. You know what | mean by well known, broadly
14 Q Sure. 14 known, widely known, commonly known.
15 A -- Grizzly Industrial has a very strong 15 Q You mean like Ford and Chevy?
16 place in the marketplace as Grizzly Industrial, and 16 A Well, that's really extreme, but even
17 Pucel Grizzly does not. 17 others, like Black & Decker or whatever.
18 Q Why does Pucel Grizzly not? 18 Q Right. Okay.
19 A Well, because they haven't -- actually, you 19 A Sotam just trying to point out it's a
20 know, if you want my opinion -- 20 relative thing.
21 Q Sure. 21 Q 1think | understand what you're saying.
22 A -- why are they protesting this? You know, 22 Now, would you agree with me or not that
23 if they had hired me, | would have toid them what 23 there is at least some similarity in the goods that
24 I'mtelling in this report, because I don't know why 24 the parties sell?
54
1 LEVY - Cross 1 LEVY - Cross
2 they're objecting. Many of their customers -- | go 2 A In a broad category, industrial type goods
3 onthe web. |find their customers. They list 3 or something or other like that, there does seem to
4 Pucel. They don't say Grizzly even, So Pucel has | 4 be, but the specific lines seem to differ
5 not put forth Grizzly the way Grizzly Industrial has 5 substantially.
6 and created their identity. And Pucel has created 6 Q Allright. Now, is it fair to say that in
7 its own identity, Pucel especially. So they have 7 reviewing your report, that it is primarily directed
8 something called Grizzly as well, and so okay, now | 8 to difference in the trade channels of the
9 and then it's attached on there, dash Grizzly or 9 respective parties' goods?
10 slash Grizzly. So it's clearly subsidiary in their 10 A Weli, | tried to bring out that it's an
11 own minds or was. 11 integration, that it's a complex. This is what |
12 Now another Grizzly turns up, which turned 12 devoted my career to studying is that complexity
13 up years and years ago apparently, and created a | 13 that creates identity in the marketplace, and they
14 much more visible identity. So that's my position. | 14 have different identities.
15 Q Well, then as | understand your position, 15 Q Allright. And so would you, therefore,
16 would | be correct in saying that the mark Grizzly | 16 say they have different trade channels?
17 with respect to Pucel is not a strong mark? 17 A Primarily, yes, they do.
18 A Comparatively speaking not. Maybe -- | 18 Q Do they have some similar trade channels?
19 wouldn't say it's necessarily weak in its own 19 A You know, that may exist, but primarily,
20 market, but it's a wholesale market primarily for 20 no.
21 the kinds of goods that they emphasize. 21 Q Allright. You think the Grizzly mark as
22 Q So it could be strong also? 22 used by Grizzly Industrial is famous?
23 A Could be strong there. 23 A Well, how famous? Their customers seem to
24 Q All right. 24 know them well --
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Page 14 Page 16
i (1 type of ad that you would run in the Yellow Pages
iz Q: You have what's been marked as Exhibit R-3 which @ Purchasing Guide Industrial Section.
@ consists of three pages. I'm just going to use the @w  A: Yes.Itis good size.Yes.That’s typically
w1 last digits of the production numbers, 356, 357 and 1 the average size that we do.The content changes, of
5 358. Can you identify that, please? 5] course, from time to time.
)  A: This looks like some advertising that we have in © Q: And what geographic area is covered by the
 the Ameritech Industrial Guide.At least that’s m Yellow Pages that you currently advertise in?
8] what's shown on the first two.The last one doesn’t @ A: That 'm not sure.
19) really identify where it’s actually printed. @ Q: Was it the Cleveland area?
o MR.MITCHELL: 358 you mean? nog  A: 'm not sure. I think it goes in a few of the
un  THE WITNESS: 358. (11} outer regions other than just the Cleveland area.
i1z Q: Does 358 look like an advertisement that would pz1 Q: It’s in the Ohio area; is that correct?
113) appear in the Yellow Pages? ps;  A: I think so.I'm not sure.
141 A: That's correct. 14 Q: You don't advertise in the Yellow Pages that
ps; Q: This appears to be a proof from 1991, R-3. 11s] cover any states outside of Ohio, do you?
6]  A: Yes. et A: No.
1#177 Q: And Pucel advertises in the Industrial Yellow a7 Q: I think most of your ads in your catalog refer
(18] Pages? 118 to designing, engineering, development, manufacturing,
119 A: Yes. {9} correct?
20y Q: Does Pucel advertise in any other types of oy A: That's something that we’ve always had on our
21} Yellow Pages than industrial? 211 logo. On our letterhead we always put that on there.
22  A: Well, it would be in the regular Yellow Pages 122] Being a manufacturing facility, you have to be capable
123} and White Pages as well. 123} of doing those three things.
24) Q: You wouldn’t have an advertisement in the White 24  Q: Do Pucel’s customers request special orders?
s Pages though? @s)  A: Occasionally. Sometimes they just put options
Page 15 Page 17
1 A: No.Not an ad or anything, n0. Just have our 1] on the basic unit. They might put some options on
[ name. 22 each of the items.
1 Q: And in the regular Yellow Pages, would you have @ MR.MITCHELL: CanIask fora
@] an advertisement oOr just your name? 1 break?
55 A: I'm not sure. I thought we had a little 51 MR.SCHMIDT: Yes.
t6) advertisement block in the Yellow Pages. It’s il (Recess had.)
71 something similar to 357. m
8 Q: Where in the center of 357 it refers to Pucel @ (Exhibit Mlakar R-4 was
11 Enterprises, Inc., designing, engineering, development @ marked for identification.)
110 and manufacturing? {10)
(11 A: Probably a small block like that. (1 Q: Before the break we were discussing the special
n21 Q: Like that? 12 orders and designing, we had just started, and I
(13 A: Probably would be something smaller. i13) thought it might be easier if we look at the Pucel
4 Q: And that's what you think would go into the (14 catalog, which we've marked as R-4. You recognize
11s) Yellow Pages? (1s) that, right?
116 A: If I did, that’s what it would be. g6 A: Yes.
un Q: If you did? un MR. SCHMIDT: Go off the record
(sl A: Yeah. It would be a small little ad like that 1 for one second.
o ora bold listing. wer  (Discussion had off the record.)
29 Q: And document number 356 is the type of 20  Q: Going to page 1 of the catalog under the front
1 advertisement that you would carry in the Industrial (21 cover, the heading on that page is “Custom Design and
(22 Yellow Pages? 2 Specialty Services.” Do you see that?
23] A: My ads change all the time so it’s not — it’s a1 A: Yes.
24) typical. 24  Q: What percent of the total are custom design and
255 Q: I'm just asking if this is representative of the 125) specialty product services?
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Page 30 Page 32
m  A:Td say at least 15, 20 years. 1] customer to request us to actually supply and
@ Q: Are you familiar with any people at Granger? (2t incorporate within our product all types of options.
@  A: Not specifically. I have given sales meetings @ Q: Where do you get these options from?
) to a group of their people. “  A: All over. I go right to the manufacturers for
51 Q: At Granger? ;51 some. Other times through distributors for that
1 A: One of their offices. 6 product.
m  Q: Are they familiar with Pucel’s product line? m Q: So if a company like Granger wanted some
@ A: Yes, they are. 1] replacement blades and they listed them as Grizzly
@  Q: Do you find it kind of surprising then that they @0 Industrial, might they ask you to ship some Grizzly
o] would fax Pucel and list Grizzly Industrial and list rg Industrial replacement blades to them with some other
111} parts that Pucel doesn’t sell? {11] equipment?
iz A: Ithink the confusion part was the mark itself nz  A: That's what they were trying to do here, wanted
(13 and the trademark name that we go under of Grizzly and |3 us to supply them with it. They know that we have
(14) the bear symbol, that's what they're familiar with, so (4] workbenches and cabinets and carts, so they wanted us
11s when they saw Grizzly, they turn and fax it over to 115 to supply them with this. ‘
(18} us. te]  Q: They know that you don’t have blades though,
fim  Q: You said that they’re familiar with your product (7] correct?
(g line. You believe that Granger is familiar with pg  A: This person obviously didn’t know that we
g1 Pucel's product line? ne specifically didn’t have the blades to offer.
20  A: Umhmm. 2o Q: Well, don’t the people that you work with at
21 Q: Don’t you find it kind of surprising that 21} Granger understand that some of the things they ask
(2 they're asking Pucel for products that Pucel does not 12z for you get from other sources?
{23 sell? @3  A: Some might not and some don’t even care, they
249 A: We used to have a lot of options that can go on r24] just want it. They want it incorporated into their
25 any of our equipment and we've done that before, so (zs) product and sent right to them or their customer.
Page 31 Page 33
{11 it's not unusual for us to be able to quote items that i Q: And you don’t know what the situation is?
2 go on ours. It’s not unusual at all. @ A: No,Idon't.
@B  Q: Are the items listed in this — I don’t know if @ Q: With R-10, do you?
(4 this is a fax or an e-mail. Let’s call it a request @ A: No.
@ for quotation. Are the items listed in this request 5] Q: You don't know that they were confusing Grizzly
1) for quotation something that Pucel would sell? i Industrial and Pucel, do you?
m  A: We could. m  A: Ibelieve they were.
g  MR. MITCHELL: I have the original @ Q: But you don’t know, do you?
@ here and it looks like the top does, in 1  A: Because they would not have sent us the fax if
por fact, have fax identification. na they weren’t confused.
1 MR.SCHMIDT: Okay. (11 Q: What do you think they were confused about?
12 Q: When you look down under the items, about the 1z A: They were confused with the company, who to
113 fifth one down, small replacement blades and then 113} direct it to with our marks.
{14 large replacement blades — 14  Q: Do you think this fax should have been sent to
ns A: Yes. (15) Grizzly Industrial?
el Q: — do you know what they’re referring to? nel  A: Yes.Based on the — because I know the products
tn  A: Probably on a machine cutting tool of some sort. 7 that they're asking for specifically.
ne  Q: Does Pucel sell blades? e Q: Well, you said that a company like Granger would
19 A: We don't sell blades, but we have — we sell n19) ask for products other than what'’s in your catalog and
(2] things like vices and rules and things that are (201 ask you to supply them, correct?
[21] incorporated within our product as options. ey A: Um-hmm.
22 Q: Are those in your catalog? 22 Q: How do you know that they're not asking you to
) A: No, they’re not. Well, the vices are.The tool 23) supply these Grizzly Industrial products to them?
241 cabinets, the floor locks, the different casters, 24  A: Because I see that they have none of our items
1251 they're all in our catalog, but it’s not unusual for a 125 in this particular list at all.
Page 30 - Page 33 (10) Min-U-Scripte Parise & Associates (216) 241-5950
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Page 58
A: In selling those goods?

Q: How do you determine who'’s a competitor of
Pucel?

A: Manufacturing company that sells and distributes
our products in the industry.

Q: What do you mean “in the industry”?

A: In the industry, in the different channels in
which we sell to0. i

Q: What channels do you sell to?

A: We sell through channels of distributors, we
sell through the Internet end users.

Q: So if I started selling — if I formed a company
and started selling dollies over the Internet, would
you consider me to be a competitor of yours?

A: Only if you were using the same marks as ours,
then you would be.

Q: Does Lyons use the same marks as Pucel?

A: No, they don’t.

Q: Yet you said they were a competitor. I'm trying
to determine how you decide whether or not someone is
a competitor.

A: Competitor is one who is taking sales away from
us.That would be a competitor. And not buying from
us.

Q: Let me pose it this way for you.You say a

)
t0)
1]
12)
03]
04
1s)
t1e)
(7]
i
[19)

Page 59
competitor takes sales away from you. Would you agree
that it might be a more apt description of a
competitor to say that someone who is competing with
you for the same sales?

A: Could you repeat that?

MR. SCHMIDT: Can you read that
back?

(Record read.)

A: That could be an aspect of it.

Q: What other aspects are there to competitors,
that they would then fit in the category of being a
competitor?

A: Well,a competitor is one who takes sales away
from us.A competitor would be, in our eyes, someone
who would be —

Q: Let’s back up for one second. Do all of your
competitors take sales away from you?

A: Potentially it could.

Q: Okay. Go ahead.

g
2]
&)
[4]
5

G

(8]

15}
[10)
(1]
(t2)
13}
(14)
[1§)
{16)
07
{18}
[19)
{201
{21]
{22]
(23]
[24]
{25}

Page 60
manufacture, that would be a competitor.

Q: To manufacture the same goods that you are?

A: Same goods and other ones.

Q: What do you mean “other ones”?

A: It could be, because some people might be
manufacturing items that we don’t have in our book, in
our catalog.

: But they still might be a competitor?

: Potentially, yes.

: Is Home Depot a competitor?

No.

: Why not?

: Because they don't sell these products that we
have.

Q: Don’t they sell hand trucks and dollies?

A: I'm sure they do.

Q: But you don’t consider them to be a competitor?

A: They're not manufacturing it so that’s one
aspect of it, manufacturing it.

Q: So only the manufacturers of the products of the
type in your catalog are competitors?

A: Not necessarily.

Q: I don’t understand. Could you explain that?

A: Well, for example, in the case in why we’re
here, they’re using the same mark with the same goods

>POPOPDO
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and forming the confusion in the same formation of our
trade. We go after the same customers, so that's a
competitor. Taking sales from us.That’s the
confusion of it all. We have the same mark of
Grizzly, the wording. We have the same bear. It’s
the same goods and distributed, I believe, through the
same means through which we distribute from.

Q: And that answer is how you define what a
competitor is?

A: No.That’s one aspect of a competitor.

Q: You said you send out about 15,000 catalogs a
year.

A: Yes.

Q: How many of those are to existing customers?

A: Actually, most of those are just from people who
are based off the catalog request form.

Q: Do you know what prompts companies to request a
catalog?

A: Really the Internet has actually prompted a lot

2oy  A: Potentially. o) of that. We get a lot of individuals requesting

i Q: And what else makes up a competitor, they take 21 catalogs because they see us on the web site and they

(22 sales away from you? (zz want to have something in their hands with the

2 A: Acompetitor would be someone who actuallytakes 129 catalog. So it's not necessarily companies that are

R4 — manufactures different goods than what we have, 124] after the Grizzly Equipment of ours.

(25] meaning that they use their own facility to @s)  Q: So if you — one way of bringing in a new
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i customer would be that they go on your web site — i1 thousands of actual people that are part of that
@ A: Potentially. 2 program that sign up on a regular basis. That’s one
@ Q: — and request a catalog and you send them the @ avenue.Another avenue are new customers, people on
1) catalog. (4 the web site that are placing orders and it gets drop
51 A: Yes.That’s one way. 151 shipped all over the country.
© Q: And then do they call you to place an order? Do © Q: Do you take orders on the Pucel web site?
1 they call Pucel? - m  A: There’s an order online. RFQ section and an
1 A: They can, yes. s order online on our web site.
@ Q: And who do they talk to when they call Pucel to @ Q: Is that with Pucel or with Thomas Register?
(1o} place an order? poy  A: That’s in connection. Our web site will link
i1 A: They call the people in the office that are (14 into Thomas Register. They host our order online.
(12 working. g2 Q: So you're not doing it yourself?
18 Q: Is there someone in particular that takes in new gy A: Well, it is us, we do all the work with it in
(14) orders? ta) designing it, but they’re hosting it and our web site
s A: Not necessarily, no. Any of the guys will take 15 links directly into it.
ne] the orders. (6]  Q: Who takes the orders, the Thomas Register
fn  Q: Would it be you, your father? (171 people?
pe  A: Not necessarily. pe  A: No.It comes right to us. We just access the
neg  Q: 'Who are the guys that would take the orders, 19 file and it comes, we download.They don’t send it to
20 what's their job? 20 us or anything. We actually go into our site and
21 A: We have one guy who typically does much of the 21 actually download the information if it’s an RFQ or an
221 customer service and he’ll do the processing of the 122 order online.
123} orders and then we have another guy that will answer @3 Q: Do you know what percent of your business is
24 questions on a more technical level, if they have 124y done that way now, on the on-line order?
(251 technical questions, so we have them on hand as well. @5 A: No,Idon’t.It's grown over the past few
Page 63 Page 65
t1  Q: Ithink you had just under five million in sales (1] years.
@ in 2001. @  Q: Would it be less than 10 percent?
B  A: Un-hmm. @  A: I'm not sure.
@ Q: About 4.8,1guess, in 2002. What percentage of @  Q: Would the bulk of Pucel’s business come through
5] those sales are with existing customers? 15 companies ordering from major distributors?
© A: Idon’tknow. )  A: I'd say a lot of it goes through distributors
m  Q: 90 percent? @ who then go into the end users themselves because
@ A: I'm not sure. e they're the ones who are actually hitting the streets
@ Q: Do you have any idea how much new business you @@ and getting everybody they can within their region.
tio) pick up in terms of new customers every year? wg  Q: How many different companies distribute Pucel
1111 A: Hundreds. {11 products?
1121 Q: Pucel picks up hundreds of new customers every u2 A: Thousands.
(13 year? 13 Q: You have thousands of distributors?
4  A: Yes. n4 A Umn-hmm,
18 Q: And are these customers going directly to Pucel? ts  Q: Companies like Global Industrial and C&H?
tes  A: Some are. ] A: Well, we have other distributors that actually
17 Q: What percentage would go directly to Pucel? 7 distribute our product line. For example, one company
(&)  A: That I'm not sure. p1e] might have — it has a few hundred partners within that
sl Q: Do most of the new customers come through your {19] one company. SO you’re going to see one name as a
129 distributors? 10 distributor, however, that's their corporate office,
1 A: Some of them. (211 but they have many partners who distribute the
22 Q: Where would most of them come through? (22 product.
B3 A: We have some of them that — a majority of them @ Q: So how does Granger deal with Pucel when they
24 are the ones on the catalogs. We have people coming 124 want to buy something?
25) on board as a specialized mail order and they have 251 A: They just call us up and have a request for
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quote.

Q: They call you directly?

A: Granger does, yes.

Q: How many of your — 1 assume they're one of
you're larger customers.

A: They are one of our larger.

Q: If you say in round numbers that your business
is about five million a year, are there ten or less
customers that make up about 90 percent of that?

A: Are there — could you re —

Q: Ten or less customers that make up about 90
percent of that five million.

A: No, not at all. No.

Q: If you take five or ten of your largest
customers, what percentage of that would they make up?

MR. MITCHELL: Do you want the
answer for five or first for five and then
for ten or —

Q: First for five.

A: First for five. There would be probably 25, 30
percent, 25. Something like that.

Q: And your ten largest customers would be what
percent —

A: That I don't know.

Q: — of the total?
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MR. MITCHELL: If you don't know —

A: It’s a small percentage.

MR. MITCHELL: — that’s your
answer.,

A: Yeah.I don’t know.

Q: It’s in excess of 25 percent?

A: For —

Q: Did you just say for five customers it was
roughly 25 percent?

A: Well, it drops way off percentage wise. So it
might be one to two percent because there's so many of
them, it makes up one, two percent.

Q: If you took your top ten customers, would gross
sales to those customers be in excess of a million
dollars?

Yes.

: Your ten largest customers?

Yes.

: Would it be in excess of two million?

: That I don’t know.

: Somewhere between one and two million?
: It’s less than two million.

: Now, do you deal directly with those ten
customers?

A: Do I personally?
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Q: No. Someone from Pucel. Do they go through
distributors or do they work directly with Pucel?

A: They wortk directly through Pucel when they buy
Grizzly Equipment.

Q: Now, how does Pucel typically employ your
customers?

A: We typically will periodically send out
literature. We will do cold calls periodically trying
to gain customers.

Q: Who do you send out literature to?

A: It all depends. Like we've been trying to get
more customers in terms of like the shipping, in that
industry, to we'll move into different targeted areas
to try to get more business. We'll call on certain
people that are potential people that would buy the
equipment.

Q: Do you sell exclusively to companies?

A: I don’t understand that question.

Q: Does Pucel have any individuals that are
customers?

A: Yes, we do.

Q: And how many individuals?

A: I don’t know that.

Q: What do you sell to individuals? :

A: We sell cabinets, workbenches, carts, platform
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trucks, dollies. Anything that they would need.

Q: What percent of the five million would you say
is purchased by individual customers?

A: That I don’t know. I don’t have that
information.

Q: Would you say less than five percent?

A: I don’t know.

Q: Who would know?

A: I'm not sure.

Q: How do you target individuals in your
advertising?

A: Basically through the Internet is the biggest
source to target individuals.

Q: Other than the Internet, how do you target
individuals?

A: We have what we call a scratch and dent through
some of our auctions on some of our returns and we get
a large number of people that come to that, so they’re
continual customers after that. They might have a
small machine shop or they might use it for their own
personal use and they acquire it through that auction
and then they continue and they keep coming back. So
there’s a2 number of customers that we’ve acquired over
the years that will just keep coming back for
equipment.
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Q: And is this like a garage sale?

A: It's a way — some things that are maybe
scratched, you know.

Q: Where does this take place?

A: At our facility.

Q: So they come to Pucel?

A: Um-hmm. -

Q: And there’s an auction and they buy a scratched
desk or cabinet?

A: Yes.

Q: Could be a housewife as far as you know?

A: It could be. Sure.

Q: How do you know they're individuals versus
company representatives?

A: Well, when you talk to them and mingle with
them, you know they’re taking it home or they will
have to come back.

Q: So you mingle with them during the auction?

A: Periodically.

Q: How often do you do that?

A: Once a year, once every other year we try and do
{22 that, Lately it’s been a little bit — we've had more
(23] people coming in so we haven'’t had to have them. We
t24] get rid of some of the stuff.

251  Q: How does the Pucel web site target individuals?
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1 A: Anybody all over the country can actually go
(2 online, as you know, and it could be when they type in
{3 our equipment, ours CoOmes up.
@1  Q: I understand that, but how do you on your web
15] site target individuals?
6] A: By the products that we have.
m  Q: Are they meant for individual use?
®  A: Absolutely.Yes.We also have — we have a
9 company that actually distributes directly to the
no} homes and they sell in children’s bedrooms our
(11} equipment, they go directly into people’s garages some
1121 of our equipment.
(13 Q: What company is that?
{14 MR. MITCHELL: Well, we’ll object
(151 because identity of a customer.
fie1  MR. SCHMIDT: Is the company part
11 of Pucel or is it 2 customer?
g  MR.MITCHELL: It's a customer of
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(Recess had.)

Q: Here's your original for safekeeping as
promised.

A: Goes in my special file,

Q: R-16is a 1967 catalog that doesn’t have any
Bates numbers because we just got that today. So
there’s no numbers, which is fine with me right now,
s0 this is a 1967.That should be enough for all of
us.

A: That's fine.

MR. SCHMIDT:
I guess we're going
to have all these with no numbers.

MR. MITCHELL: Right.You do have
the numbered pages that correspond to the
tabbed sections, but I don’t know what
number they are without looking it up.

Q: If you look at the back page — actually,a
couple — let’s start with this. Looking at the back
page of Exhibit R-16, is this something you put on
when you mail it on who to route to?

A: Pardon me?

Q: When this catalog was mailed, there’s a number
of different types of areas listed on the back that
the catalog may go to.Are you on the last page?
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A: Yes, I am.

Q: Do you see where it says “Please route t0” under
Pucel?

A: Yes.

Q: Are these the type of companies or buyers that
you would traditionally route your catalogs to?
General foreman, is that someone that you would send
them to?

A: We could, but not solely to these people.

Q: But would these be the main people who Pucel
would sell to?

A: Not necessarily. This was done in '67 which was
a little bit before my time with the company, so what
the intent is, it was limited to those people, but
even in —

Q: Is it important for you today to send catalogs
to general foremen of companies?

p r1e1  A: I prefer not to.

s “:'.:l' ] ) pg  Q: How about metal and material handling engineers?

(20 M. That sells directly into the homes. zg  A: No, I wouldn'.

e R MquHELL' And they resell to 1 Q: Maintenance department?

2] individuals in homes for use in the home. ez A: Not necessarily.

23] g Q: Production?

4 (Exhibit Mlakar R-16 was @ A: No.

1251 marked for identification.) ps  Q: Product design?
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i salesmen. M A: Some do.
@  A: That's correct. @ Q: Now,the Pucel 1967 catalog, which is our R-16
Bl Q: So how does Pucel go about when they’re not @ and R4, which is the current catalog, for the most
@ using distributors, how do they go about directly [ part the product line hasn’t changed; is that correct?
5 marketing products? @ A:It's been upgraded. .
61  A: Individuals? ©  Q: But basically what you were selling in 1967 is
m  Q: No.How does Pucel go out to anybody? Do you m what Pucel is selling today? .
18} make sales calls? Do you or your father make sales @ A: Yeah.The elements in '67 are in the '99
9 calls? (9 catalog today, most of them.
10 A: Occasionally we do. o Q: Most of them. And when you say they have —
() Q: What's occasionally? 1 well, they're in the — you're in the same categories
12 A: I'll go and customers — some of our customers (2 in terms of in '67 there were workbenches, cabinets,
113 request me to go into some of the places either for a 1131 desks, carts, drum equipment, racks, stands, tables,
4] presentation or for a specific project. 141 trucks.
15 Q: That’s an existing customer? ps)  A: That'’s correct.
e} A: Yeah.We've also done things with sales leads. el Q: And I would imagine that that fairly well
17 We've had — you can subscribe to it where you have 171 matches today’s index of products.
(18 sales leads where you get an actual contact name. te  A: We just added certain areas, like updated like
ng  Q: Do you make cold calls? 119} computer cabinets that we didn’t have back then.
oy A: Off of those sales leads, if we feel it would be 120} We've updated into more work station applications that
211 a good enough lead, we would follow up with a call. (21 weren’t necessarily there. So we've brought it to a
22 Q: Is there an average size of order that you're 22} different level from then.,
3] aware of for Pucel’s products in terms of hundreds of 23 Q: But they're still workstations or workbenches
123) thousands of dollars? {247 that you —
255 A: I'd probably say about 150, 160. 251 A: That's correct.
Page 99 Page 101
m  Q: And what would some of the larger orders be — m  Q: — designed to fit modern technology?
2 A: We have — 122 A: Yes.
B  Q: — onan annual basis, say? ©  Q: There’s no present plans to expand the product
@ A: Of what one individual order would be, large? 1 line outside of your core line, is there?
51 Q: Yeah. 51 A: No, not at this point. We do have other items
&1  A: Like 3,000. i we’re preparing right now to add into the catalog.
m  Q: Are most of Pucel’s customers fairly m  Q: You don’t plan on selling drill presses next
8 sophisticated as to what type of product they’re 1§ year, do you?
@ looking for and its purposes. @ A: No.
nog  A: Ithink it all depends on the company as to who fg  Q: Or power tools?
{111 they have.I'm not sure. 1) A: No.
13 Q: Well, most of them, if not all of them, have 2 Q: Now, has Pucel licensed anyone to use the
13 some level of experience in purchasing products of 113 trademark Grizzly?
(14 this type, correct? 114  A: No,we haven't.
v A: I would imagine so, yes. psi Q: Have you authorized anyone to use the trademark
el Q: Don’t you talk to them occasionalty? ver Grizzly?
n A: Yes,Ido. 171 A: People use it in their publications that you see
19 Q: And they know you? re) within the people sending out their catalogs.
1 A: Maybe not me specifically. t19  Q: Your distributors?
zg  Q: They know Pucel? 200  A: That’s correct.
e1r A: Yes. 21 Q: You jointly prepare ads with them or authorize
22 Q: They know your father possibly? 22 them to prepare ads using your name?
=3  A: Yes. @) A: We authorize them and then we approve those, the
4  Q: So they know who they're dealing with when 24 construction of them, make sure the wording is
125 they're talking to you? {25 correct.
Parise & Associates (216) 241-5950 Min-U-Script® (27) Page 98 - Page 101
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2: But what they're selling are Pucel products with
. Grizzly name on it?
A: That'’s correct.
Q: They're not using the Grizzly name to sell
oducts other than those products manufactured by
1cel, are they?
A: That's correct. -
Q: Now, Pucel doesn’t have any retail services.

A: Only through the Internet.

Q: If that's tO be considered a retail store, then
t's your getail. You have no physical location?

A: No,we don’t.

Q: Are you aware of any instance where Pucel ever

" jost a sale tO Grizzly Industrial?

A: I'm not awarc of it.The only thing would be
that one letter where that person faxed it over and
was asking for a quote.

Q: That person was wanting to purchase from Pucel,
weren't they?

| A Well, they called up wanting it and then found
1 out that it wasn’t us after we faxed it and then they
q said, “Well, why don’t you quote it.” So it wasa

3 situation like that.

g Q: Where they could have been showing you
5 something, ¢an you give me something like that?
Page 103

A: Could have been.

Q: You're not exactly sutre
@ A: That's correct.

W Q And you didn’t handle that order, if there was
151 one, right?

s A:No.

n Q There's been 2 number of instances, maybe five
8 to ten instances, over the past few years where

19} someone called Pucel or sent fax to Pucel and

110y mentioned either the name Grizzly Industrial or

11 mentioned products that Pucel doesn't sell, correct?
A: Could you repeat that?

Q: There are approximatcly five to ten instances
people have written to

M

2 what their motive was?

(g
113]
(14 that you're aware of where
st Pucel or called Pucel mentioning Grizzly Industrial or
pe a product of Grizzly Industrial that you don’t sell,

(71 is that your understanding?

ps  A: There'sa lot more than just a few over the past
ne few years.

oy Q: Isaid five to te€n.

e A Yeah.There's a lot more than that.

gz Q: How many?

p3y A: I'mnot sure exactly.

paq Q: Do you keep records of that?

5 A: No,not speciﬁcally. Not every case.

e A Nonotspecficaly TV~ ———

Page 102 - Page 105 (28)
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{2
1y for a fact.
[4)
{9)
g wehada call
mlt
18}

9
(o) called from Home
@y they called us. He
pz and that's the extent that 1 know of it. But it would
(3 be like that, instances like that that were occurring
{4 all the time.

9l
120} item that was not
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Q: Then you don't know how many?
A: No,but I know that it's more than five to ten

Q: What more can you tell me about that?

A: Well, for example, just last Thursday of Friday

come in and it was just mentioned to me.
wasn't documented of written down.

Q: What was mentioned to you?

A: Someone calied, it was probably 7:30 a.m.,

Depot and wanted a Grizzly product sO

looked it up and called our number

pe Qe You sell Grizzly products.
e A What's that?
pn Qi You said someonc called you referring to Grizzly

pe products and you sell Grizzly products.

A: That's correct.They called. But it was some
ours.That'sa confusion.
the item was?

ey Q: Doyou know what
ez A: No, 1 don't. Tony might know, put I'm just made
i3 aware of it, just that it's happening and occurring.

4t That's the extent that 1 have of it.

s Q: Doyou know if it was a Grizzly Industrial
Page 105

M product?

a A Occasionally that's what it is they're looking

@ for.They say they want 2 Grizzly product, they start

) giving a part number, we say wWe don’t have that part

s number and then it starts evolving because We g0 under
© the assumption that we're Grizzly. It's Grizzly

m products. So that’s not unusual. So if someone says

@ 1wanta Grizzly product, that’s not an unusual

19 rcqucst.And then they say 1 want model number
(o JN50212, and they're saying like, well, okay, then it

{11 starts going deeper, what is it,and then we start

uz finding out that it's not our product directly.
Q: Do you have girsthand knowledge of any of these
that you're talking about?

13
(14 instances
ps A Yes.
ne  Q: And what's the extent of your firsthand
“n knowledge?

peg At would be
19y came up here.
o Q: Did you talk to
21 documents?

some of the documented issues that

any of the people that sent the

ey A:No,1 haven't.

s Q: So the only knowledge you have is secondhand
pa then?

psy A Directly I know that 've had at least one or
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15
anything that we could.
0 Can those cabinets be used in any industry?
A Yes.
) Now, did you affix labels to the products?
A Yes. |
Q And this was in what year?
A 1978.
0 And did you personally affix labels?
A That's the first thing we did when I came over to

the shipping room. We had to put a label on. Then we
began assembling items with handles, shelves, and the
packaging began after that.

0 Now, what did the label say?

A "Grizzly Equipment Manufactured by Pucel
Enterprises, Incorporated.™

0 And this was in 1978?

A '78.

0 And to your knowledge, has Pucel always used such
a label on its products?

A Yes, on everything, yes.

Q Is that a company policy, to use the label on all
of its products?

A Yes.

Q And tell us what that label indicates.

A On the label, it has the registered mark of a
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I worked on the machines and I also worked in the
shipping room as well.

Q And this would have been from '79 to '83?

A About '78 to '83.

Q Those are your college years, as you have
described them?

A Yes.

Q Okay. Now, when you worked in the shipping
department in the years '78 to '83, did you affix any

labels to the products?

A Yes. We put them on everything that we shipped
out. That was company policy.
Q Okay. Did you actually affix the labels -— and

the labels we're referring to are the Grizzly labels?
A Grizzly Equipment Manufactured By Pucel. That's

the label that we put on.

0 That label is affixed to the actual products?

A Every product.

Q Every product?

A Yes.

Q And during graduate school, you also worked in the

summertime only?
A As I got older, I started working sometimes on
Saturdays during school, because the company would be

open until usually 10:00, and I would go in when they
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A It's about the same.
0] And what was the employment when you began in
1978, if you know?
A I don't know.
Q You have personal knowledge of everything you have
testified to up to this point, correct?
A Yes, that's correct.
Q What was the number of employees at the time you
started full-time in 19857
A Probably 47, 48. I don't know the exact number.
Q Okay. So is it fair to say that you have been

employed full-time from 1985 until the‘present date by
Pucel Enterprises?

A Yes.

o And returning to the subject of the Grizzly label,
has Pucel used the Grizzly label on all of its products

during your full-time employment --

A Yes.

Q -- with Pucel?

A Yes, on all of the products.

Q One thing. Let me try to finish my question
before you answer the question. It will read a little

bit more clearer.
Has Pucel used the Grizzly Bear symbol

continuously on all of its products during your full-
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We can go to Exhibit 31.
(Opposer/Petitioner's Exhibit Number 31 was

marked for identification.)
Q Mr. Mlakar, I have handed you what has been marked
for identification as Exhibit Number 31. Can you
identify that for us.
A It has the word, "Grizzly." It has the Grizzly
Bear on it, and it says, "Grizzly Equipment
Manufactured By Pucel Enterprises, Incorporated,
Cleveland, Ohio, 44114" with our telephone number.
Q That label has a color?
A It has a silver background with blue printing on
it.
) And when was that label used by Pucel?
A This specific one or a label?
Q A label like it with that --
A This my grandfather started back right from the
beginning.
Q Now, at some time in the past, the Grizzly labels

were yellow with black printing?
MR. SCHMIDT: Objection.
Leading.

You're supplying the answer,
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Ken.
Q Were other labels used with different color
schemes?
A When I first started working, the labels were

yellow with a black lettering. They were a little bit
larger than this. The history of why we changed is
because we typically put them on a storage cabinet
right in the front on the top lip there, and the lip
was wider -- was narrower than the label was wider. It
sort of was hanging off by an eighth of an inch. We
shrunk it down to fit perfectly. That's when we made
the change from the yellow and black to the silver and
blue.

Q Okay. And you're referring to Exhibit Number 31
when you say the silver and blue, correct?

A Yes.

Q Now, when was the silver and blue label first

used? If you don't understand the question, what I am

seeking --

MR. SCHMIDT: What you're seeking
is leading. You can't tell him what
you're seeking.

Q When was that label first used?
A I am trying to think of the year of when it was

used. I don't know the year. I just know that we
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created and changed it to fit better.
Q And do you know approximately when that was?
A It was in the '80s.
0 Okay. And before that, another color scheme was
used?

A Yes. We had yellow and black.

(Opposer/Petitioner's Exhibit Number 32 was

marked for identification.)

Q I direct your attention, Mr. Mlakar, to what has
been marked for identification as Opposer/Petitioner's
Exhibit Number 32. If you could, let the court
reporter initial and date it.

MR. SCHMIDT: Ken, if I might
suggest, as far as the exhibits, if
you're finished with one, if you want
to move to admit it, then I can deal
with it and go on to the next one.

It's up to you.

MR. MITCHELL: Well, I don't
think the TTAB requires us to move to
admit each individual exhibit. I was
going to do that at the end rather

than do each one separately. 1If you
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feel the need to make some sort of
objection as we go along, go ahead.
Q In regard to what has been marked for
identification as Opposer/Petitioner's Exhibit Number
32, could you please identify what .that is.
A It has the sticker that is silver and blue. It
has the word, "Grizzly," the registered trademark, and
also the Grizzly Bear and it has our company name and
address and telephone number.
Q And is there another label on Exhibit 32°?
A There is one more label that was created. It has
Grizzly Equipment and the Grizzly Bear, the word
Grizzly and then Pucel Enterprises with the address and
phone number.
Q Okay. Now, could you describe the color scheme of
the larger label, which is part of Opposer/Petitioner's

Exhibit Number 327

A It has a white background with dark blue
lettering.

Q And when was that label first used?

A That was used about two years ago.

Q And how was that label created, and I am referring

to the larger of the two there?
A This label was created when the packaging started

shifting from the corrugated to a stretch wrap machine
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that we purchased. We use corrugated corners, and we
put it on‘a machine and it stretch wraps with a clear
film so to identify our company. We purchased this
label to affix on every product that goes out.

So the larger of the two is used on shrink wrap. It's
on the outside of the carton. The smaller label that's
silver and dark blue goes on each of the products as
they go out. The larger one goes on the outside of

every package.

Q And the smaller one goes on each individual
product?

A That's correct.

0 Are any products shipped without these Grizzly
labels?

A No product is shipped without any of these labels.
Q That's true for Exhibit 31 as well?

A That's correct.

Q = The previous exhibit?

A Yes.

(Opposer/Petitioner's Exhibit Number 33 was

marked for identification.)

Q I direct your attention to what has been marked

for identification as Opposer/Petitioner's Exhibit
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Number 33. Do you personally oversee the assurance
that every product is marked with your Grizzly
trademarks?

A Yes.

Q You have personal knowledge of the use of these
trademarks on the goods since you began with Pucel in
19787

A Yes.

0 What is Opposer/Petitioner's Exhibit Number 33°?
A It's a reduced version of what is printed on our
corrugated cartons. It has the registered bear and
also the Grizzly registered mark Grizzly,
G-r-i-z-z-1-y, Equipment. This is the actual exhibit
that has been reduced.

.} When you say it's a reduced exhibit, is it on
certain types of packaging?

A I was referring to the copy, because I didn't see
this one over there. This is the full version. This
one is smaller, reduced down from the original.

Q Right. And could you describe what that is

mounted on?

A This is mounted on the packaging of our
equipment. It's printed on each of the cartons that we
get 1in.

Q How long has that been used?
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A Since the time that I began I am aware of it.
Q Is it still being used?_
A Yes.

Q And when I say that, has the packaging been
continuously used since you began with Pucel?

A Yes.

Q Is that also a true statement with respect to
Exhibits 31 and 322

A Yes.

(Opposer/Petitioner's Exhibit Number 17 was

marked for identification.)

10
H

have handed to you, and the court reporter has

-

marxed for identification, Opposer/Petitioner’s Exhibit
Number 17. Can you identify what that is?

A This is a sticker that was put on all of our
products of Grizzly Equipment. It has the word
Grizzly, Registered Trademark Grizzly, G-r~i-z-z-1-y,
our bear symbol, and it has the company name and the
address of the company with the yellow and black
lettering.

Q And was that the sticker that was used before the

sticker --

MR. SCHMIDT: Objection.
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You're leading him again.
0 When was that sticker used?
A This sticker was used in tﬁé earlier days in the

time when I first started. This sticker was used on
all of our products that went out the door, all of the
Grizzly Equipment.

Q Now, is your company known as Grizzly Equipment to
its customers?

A Yes.

Q Was the sticker shown in Exhibit 17 used up until

the time that the sticker shown in Exhibit 31 took its

place?
A Yes.
Q Did the sticker shown in Exhibit 31 take the place

of the sticker shown in Exhibit Number 172
A Yes.

Q I would like to mark another exhibit.

(Opposer/Petitioner's Exhibit Number 7 was

marked for identification.)

Q Mr. Mlakar, I have marked for identification
Pucel's Exhibit Number 7. I would like to direct your
attention to that document, and in particular, I would

like to ask you what is that document?
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Wednesday, May 24, 2006
8:30 a.m.
CROSS-EXAMINATION

BY MR. SCHMIDT:

Q Good morning, Mr. Mlakar.
A Good morning.
Q As you know, this is your cross-examination of

your direct testimony from yesterday.

A Yes.

Q So court reporter can hear you, you can speak
straight ahead. Don't feel compelled to have to look

over to me because of the position you are at the

table.
A Okay.
Q Pucel is a very well known name in the material

handling industry, isn't it?

A Yes.

Q And your company phone is answered as Pucel
Enterprises, correct?

A Yes.

Q And the Pucel name is on every page of your web
site, isn't it?

A Yes.

Q And your customers know your company as Pucel,

correct?
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A They know it as Pucel and Grizzly Equipment.
¢ Now, any retail sales that you have really started
when you have went on the Internet, correct?
A Not necessarily.
Q I understand that you had some auctions at your

place of business once a year, and you consider those
to be retail sales, correct?

A That's a part of our retail.

0 Prior to going on the Internet, did you have any

retail sales?

A Yes.
Q And where were they?
A We had people like Conveyer & Caster who had their

show room, and they have items in their show room that

anyone off the street can come and purchase.

Q And was that prior to 19997

A Yes.

Q Was that prior to 19957

A Yes.

Q Prior to 19907

A Yes.

Q When do you think it started?

A Since they were in that building, that I am aware
of.

Q What year would that be?
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A I was aware of them in the '80s.
Q And what percentage of your overall sales would be
sales that they made of your products?
A That, I don't know.
Q Less than one percent?
A I can't answer that.
Q Now, there is various items that you discussed

yesterday that you said that you sell and that you sell

under the Grizzly mark. I am going to list of number

of them.
A Okay.
0 Pucel does not sell anti-vibration mounts

separately, do you?

A They go in conjunction with the equipment.

Q The question is you do not sell them separately,

do you?

A If someone asks, but we don't have them cateloged
separately.

Q Have you ever sold them separately?

A No.

Q Have you ever sold cable ties separately?

A When customers have asked for them, we have sold

them separately.
Q Have you ever sold clamps and vises separately?

A Yes.
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A The only thing we have would be in the accessories
seétion, which is to all the products in the index
where it talks about work bench accessories, and that
would include the switches and all of the accessories
that go on a bench.
Q Are any of these items listed in the index?
A It's listed under the accessories section.
Q Are any of the items specifically listed by the
names that we used?
A (Witness reviewing.)
0 You have reviewed the index, and do you remember
the question?
A Could you repeat the question, please.

(Record read.)
A No.
Q Could you name me a couple of the wood working

customers at Pucel?

A The first one that comes to mind is my next door
neighbor, who is a wood worker. They make wood working
cabinets. They use routers. They have all of our
equipment. They have our work benches. They have

stands in their facility. They have carts.
Q Bob, again, I ask you to name them, not everything
they do.

A Okay.
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You did, and thank you. Other than your neighbor,

can you name a wood working customer?

A General Motors.

Q Do you currently sell to General Motors?

A Yes.

Q Any others?

A Ford has a wood working section in their facility.
Q Do you sell to Ford?

A Yes. Those are the only ones I can think of.

Q Okay. Can you name some of Pucel's metal working
customers?

A Once again, the GM facilities have metal working.
Ford has metal working.

Q You sell to both of them?

A Yes. o

@) Currently?

A Yes.

Q Okay.

A There are also people like Cleveland Art &
Antiques.

Q Would it be fair to say -- I'm sorry.

A There is a number of tool and die people that do

metal working that have our equipment in it.

Q

A

Is that it?

That's it.
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Would it be fair to say that the percentage of

sales to wood working and metal working customers are

less than five percent of your --

A No, I wouldn't say that.

Q What percent would it be?

A I don't know. | .

Q It could be less than five percent, no?

A I know it's five percent.

Q Is it more than 10 percent?

A I would have to say yes.

Q How do you know that if you don't.know -—

A I don't know the specific amount, but I know the
volume we send out. I don't have a percentage.

Q Is the volume that you send out less than 10

percent of your total volume?

A No.

Q Is it more than 10 percent?

A Yes.

Q What is it?

A I don't know what it is._ I know it's more than 10
percent.

0O Global is a major distributor of Pucel, correct?
A Yes.

Q Would you take a look at Exhibit 59, please.

A Yes. I believe you testified that this is
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Global's web page that refers to Pucél products,
correct?
A Yes.
Q And I note that they referred to Pucel Enterprises

products and no where on the page do I see any
reference to Grizzly or Grizzly Equipment; is that
correct? There is no reference on this page to Grizzly
or Grizzly Equipment, is there?

A That's correct.

) What is the average amount of purchase orders for
a Pucel order?

A Probably 500 to 800.

Q Do you agree that Pucel's industrial customers are

sophisticated in the purchase of material handling

equipment?
A Could you repeat the question?
(Record read.)
A I don't know.
Q You deal with customers directly on occasion,
correct?
A Just on occasion.
Q On those occasions, do you think they know what

they're talking about when they're ordering material
handling equipment?

A It all depends. Sometimes you have to help
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BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD A: To the b £ mv k led 9
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE (- A: 20 the best of my tnowledsge.
PUCEL ENTERPRISES, INC., )  CONSOLIDATED @ Q: Now,you've been involved with Pucel for how
Petitioner, } Opposition No. 123,506 [3] long?
) Canceliation No. 31,984 4 A: Well, in my capacity since 1980 and I was in and
vs. ) Gancaliation No. 32,024 51 out of the company since 60, 61, different capacity
)} Cancellation No. 32,025 . 6 .
GRIZZLY INDUSTRIAL, INC.. ) & in 1960, I believe.
) CONFIDENTIAL TRANSCRIPT m  Q: Are you president of the company?
Respondent. ) SUBJECT TO PROTECTIVEORDER | 5j  A: Yes.
DEPOSITION OF ANTHONY F. MLAKAR 1 Q: Now, if you could find R-12 there. Should be in
Tuesday, March 18, 2003 . . . . .
mix here.I i .
Deposition of ANTHONY F. MLAKAR, called by the Respondent troy this c.rc. think it should be a single bage
for examination under the Federal Rules of Civil Procedure, o A: Here it is.
taken before me, the undersigned, Rebecca L. Brown, [12) MR. MITCHELL: Z14.
Registered Professional Reporter, a Notary Public in and for 13 Q: Yeah.Z14.Are you familiar with that
the State of Ohio, at the offices of Baker & Hostetler LLP, 114 document?
200 Nati ity Center, 1900 East 9th Street, Cl d, .
3 _ National C.ny enter ast 9th : reet, Clevelan s A: I saw it the other day.
Ohio, commencing at 3:25 p.m. the day and dale above set . R
forth. e Q: Did you order it?
Pace 2 |17 A: Apparently, yeah.I was surprised with the date
age s , ..
APPEARANCES: 9 (18] because I didn't recall in one of our original
On Behalf of the Petitioner: (19} questions or answers that I had given that it was '95,
Joseph F. Schmidt, Esq. (20] but we had it in the file and I didn’t remember it.
Michael, Best & Friedrich LLC 211 Q: So you've been aware of Grizzly Imports since at
:;(:]1 Nonh":\.lllc.hlgzgsl:\:enue, Suite 1900 (22} least 1995, correct?
icago, llinois . . . ,
On Behalf of the Respondent: ey  A: Well, we did get ths D&B and I'm normally the
Kenneth L. Mitchell, Esq. (4] one that would order it.
Woodling, Krost and Rust s]  Q: Do you know why you ordered it?
9213 Chillicothe Road
Kirttand, Ohio 44094 Page 5
ALSO PRESENT: m  A: No,Idon’t.We must have heard of the company
Robert Mlakar @ and ordered at least this summary document to see what
Page 3 | 131 business they were in and that’s about all that I can
] ANTHONY F. MLAKAR 141 remember about it.
2 called by the Respondent for examination under the 51 Q: Do you have any recollection of what business
@ Federal Rules of Civil Pr9cedure, afFer having been @& they were in at the time of this in 1995?
@) first dyly sworn, as_ hereinafter certified, was m  A: No.Other than this. I must have heard the
5] examined and testified as follows: . ..
“ (8] name because we got the report in our file and it said
@  MR. MITCHELL: This will also be o} power tools and retail and retail power tools and
18} confidential and this witness will also (o] wholesale woodworking and it just passed through me
o read. 111 and I didn’t even remember having it. Somehow it was
it MR.SCHMIDT: This is the 30(b)(6) 112 in the file when they turned over documents to Ken
i1 deposition of Pucel through Anthony Mlakar. (13 Mitchell. ‘
(2] 14 Q: Do you regularly order Dun & Bradstreet or other
03) EXAMINATION (15 types of reports for other companies that bear the
{14 BY MR. SCHMIDT: .
161 name Grizzly?
s} Q: State your name, please. . s .
s A: Anthony F Mlakar 71 A: I might have.I didn't have any in the file,
11 Q: And I'll show you what’s been marked as Exhibit tiey but I had a listing at one time of different Grizzlys.
vel R-1.1want to ask you if you're familiar with that, (e 1 may have inquired, but I may have just looked at the
19 if you've read it before. Take a moment. 120 type of business they were in from their name.
201 A: Yes.I saw that. 211 Q: Why did you do that?
e Q: \fou see that there's a list of subje(;t matter 22 A: Just to see who they were, trying to keep — see
(22 regarding this case and your company listed there. 3 who was using the name Grizzly.
233  A: Yeah. . .
, . 24  Q: Were you concerned that it could possibly
29  Q: And you’re prepared to testify about those ) . )
[25] matters? s} conflict with your business?
Parise & Associates (216) 241-5950 Min-U-Script® (3) -Pages
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m  A: I'would have to say probably.That would be in i  Q: So do you recall sending a Pucel catalog in the
@21 the back of my mind. 2 mid to late 1980’s to a Grizzly Company in Washington
p]  Q: With respect to Grizzly Imports, did you make a i State?
14 determination then that this did not — that Grizzly W A: No.
51 Imports did not conflict with your business? 51 Q: You don't recall?
6}  A: I cannot say that I made that judgment. Somehow © A: No.
m it went out of my mind completely. This probably came m Q: Do you recall ever receiving any correspondence
@ in and I set it down and you go about your business. @ from a Grizzly Company in Washington State prior to
@  Q: Well, you noticed that they were in retail power © 19907
p1g) tools and wholesale woodworking, metal working po A: No.
(111 machinery, correct? g1 Q: If you could look at Exhibit R-14, that’s a
nz  A: Correct.That's probably what I would have i1 two-page letter like this. Keep that out too. We're
113y looked at. (13) going to look at that in a moment.
149 Q: At the time that wouldn't have raised any (14 MR.MITCHELL: I think that's it
[15] concern on your part? 1s5) there.
nel A: Not particularly because I would have acted upon (el Q: May 30th is the date.There’s a couple of them.
(171 it. pn MR. MITCHELL: That’s it, yes.
re)  Q: Ifit did? e Q: Are you familiar with that letter?
ng  A: If it did.I may have looked at the RET.I pel  MR.MITCHELL: Take a look at it
(z0) know I asked the other day what's the RET stand for, 2oy first.
(211 maybe in a different frame of mind, it was retail, and 21 A: Yes.
te21 I wouldn’t have given as much thought to it as I 22 Q: Ulmer & Berne is a law firm that was
{zs1 should have, let me just say that. (23 representing Pucel?
241 Q: Did you ever hear of a Grizzly company selling 29 A: Yes.
zs) power tools and metal working machinery in the 1980's? |25 Q: And you're familiar with Nicole Vickroy, I think
Page 7 : Page 9
i1 A: Not in the 1980’s. (1] it is.
@ Q: Who decides who sends out — and let’s split the @ A:Ihad met her.
@ time period 1985 to 1990.Who made the decision at ®  Q: And this is a letter that Nicole Vickroy sent to
@ that time who to send Pucel catalogs to? ) Grizzly Industrial's attorney? {
B A: Our catalogs? 51 A: Iassume that, yes.That was the attorney.
61 Q: The Pucel catalog. 1  Q: Did you authorize Ulmer & Berne to send this
m  A: It was more of — it was a joint effort you might @ letter on behalf of Pucel?
i8] say. Someone would give us a lead, we would send the @ A: The letter specifically, no, but I requested
(o catalog. I didn’t myself type out the label. We had @9 that they get in touch with Grizzly Industrial.
(1] mailing lists that we developed on our own in those o Q: And did you approve of the May 30th, 2000 letter
1111 days, which if you don’t keep up to date, they become i1 being sent out?
(121 obsolete so it was a constant source. 2 A: Well, I knew they were sending it. I didn’t see
v Q: Do you keep records? (13} a draft of it.
49 A: Some of our advertising you would get reply (14 Q: Did you discuss the letter with your lawyers?
(15 cards, replies. We had the postcard packs that were ns;  A: Idon't remember doing that, no.
(6] mailed out on a regular basis. We would get responses el Q: Do you know what your lawyers were saying in the
07 on the postcards so we would mail out the catalog to u7 letter?
it each one of them. t)  A: Iseen it when I got the copy of it, yes.
ter  Q: Do you keep records of who catalogs are sent to? te1  Q: And did you raise any objection with your lawyer
o A: No.We keep records on some of our higher 20 to that letter having been sent out or did you approve
211 volume catalogs that we supply to our distributors. 21} of the letter?
221 We keep track of how many we send them, you know. 2  Let me ask one question. Did you raise any
231 They ask for 100, they ask for 25, 50, which they pass 123} objection with your lawyers as to sending this letter
l24 around, but we don’t keep a listing of any kind as to 4] out?
s} who we mailed to. 2 A: Idon’t remember making any comments about it,
Page 6 - Page 9 (4) Min-U-Script® Parise & Associates (216) 241-5950
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Page 10
no.

Q: Is it fair to say that you, after having read
the letter that was sent out, approved of it having
been sent out?

MR. MITCHELL: I think I'll show
an objection here because I think he said
he didn’t review a draft.

A: No, I didn’t. I think it went out —

MR. MITCHELL: And —

MR. SCHMIDT: What'’s the
objection?

MR. MITCHELL.: I think the
objection is that it's confusing because
you asked him if there —

MR. SCHMIDT: Can you read the
question back?

MR. MITCHELL: Well, let me just
finish,

MR. SCHMIDT: No, you just have to
make the objection.You can’t explain it.

MR. MITCHELL: You asked me what
the basis was.

MR. SCHMIDT: I didn’t ask you the
basis. I just asked what the objection
was.That’s all I need is confusing or

{1

13
(4]

5]
[6]

8

10
[10]
[t1]
(12)
[13)
[14]
[15]
[16]
17
f1g]
[19)
[20)
[21]
[22]
[23)
24
[25]

Page 11
ambiguous or redundant or asked and
answered.
MR. MITCHELL: Ambiguous.
MR. SCHMIDT:

So can we go back
now and read my question?

(Record read.)

A: I can’t say I approved of it, but I didn’t read
it in depth because now that I see it, and I saw this
the other day, I didn’t even have this in my files
either because I turned everything over that I had on
this matter two years ago or whatever, but I don’t
like what'’s in here now, let me say that.

Q: Were your lawyers acting on your instruction at
that time?

A: Well, we sat down and had the meeting. They had
our catalog. They said they would write a letter to
them saying that, you know, we valued our Grizzly name
and the trademark and whatever else they say here to
the extent our client was aware of it. Don't they say
to cease using the mark and then please provide me
with a list of the goods using the mark since '83.

They don’t make any other statement there.
Was there additional cotrespondence?
Q: This was the first letter.
MR. MITCHELL: There was

Page 12
111 additional, yeah,

@ THE WITNESS: Okay.

@  MR.MITCHELL.: I think this is the

4) first letter.

5]  Q: You authorized — I shouldn't say that.

#  A: This would have been as a result of our first

71 meeting.

©#  Q: That’s the letter you produced and that’s also a

@ letter you produced.There appears to be a string of
no correspondence. Feel free to read that one too.

(11 A: This letter is more familiar to me and I so far
n121 don’t see anything that I would have had qualms about.
113] We objected to the use of the name Grizzly.
(41 Q: Did you see that letter before it went out?

A: No, I can’t say I did.

Q: What exhibit is that?

A: That’s R-13.

Q: Can we look at R-15, which is that list. The
2001 — first of all, there’s a column of years and
then sales. Can I assume that these are gross sales
by Pucel?

A: Yes.

Q: And that the advertising — and these are in
dollars —

A: Yes.

(18]
[16]
(7
(18]
(19]
{20]
21]
[22]
(23
{24
{29)

Page 13
(m  Q: — of the advertising expenditures of Pucel?
iz A: Yes.
@  Q: And in 2001, for example, there’s $87,111 for
] advertising.
5 A: Yes.
68 Q: Is it fair to say that approximately $65,000 of
1 that are fees paid to Thomas Register for listings?
@ A: 20017
g MR. MITCHELL: I'm going to object
(0] to that because Bob has already — that
{111 question’s been asked and answered by Bob.
11z MR. SCHMIDT: He wasn’t sure.
ta)  MR.MITCHELL: Okay.
p41  A: Ithink it was slightly less than the 65 in
115 those years as they keep increasing. It was probably
e 60, 59, 60.
tn  Q: How about in the years from 1983 through the
8 year 2000, looking at those numbers, starting in '83,
f1e1 what part of the 44,000 do you think was the Thomas
20] Register?
211 A: I'd say in those years we were spending about
221 20,000.
e Q: So about —
24  A: So say half of that in '83.
25)  Q: So would the same be true in *84?

=
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() A: I'd say in those early years, yes. I think it (1] say one a month or what, but we —
12} was somewhere around $20,000 a year that we were — @ Q: For how long has that been happening?
@3 that their costs — same goods, but same goods were @ A: More so in the last five, six years that we've
41 advertised, same classifications, the catalog, 4 known about it.
51 complete catalog was in place. So the prices were 5 Q: Could you describe some of them to me? Is it a
6] less in those years, the cost of advertising. 16} phone call, a letter?
m Q: And then — . m  A: Some were faxed to us, a lot of calls. More of
i@ A: SoIwould say no more than 20 in those early @ them would probably have been telephone calls.
19 years. @ Q: Were you involved in any of those phone calls?
o) Q: Would a good part of the remainder be for oy A: No.I was just recently, just recently.
(1] catalogs that you had printed up? ) Q: What happened?
1tz A: There were catalogs, we did trade advertising, 2l A: It was after five o’clock, I answered the phone,
(13) display advertising. (13 someone asked for a particular product, “Are you the
4 Q: What kind of trade advertising? (14} Grizzly?” And I says “No, I'm not.” They said,
ps)  A: In some of the publications, similar to that one 5] “Well, we're looking for this” — well, they started
ite that you showed — Metal Working. (16] out saying they were looking for a saw, vacuum or dust
17 Q: But not Metal Working? 117 collector or something, I don’t remember what it was,
it}  A: No.Idon’t remember ever advertising in there. t1e] and I just said, “No.” I said, “We don’t make that
ne)  Q: The notice of deposition — is that it? (19 and the company is using — that’s our trademark” — I
g A: Yeah. 0] think I said “That’s our trademark and they're using
e Q: That's Exhibit R-1. 121} the same name.” And I said, “I don’t have the number
2 A: R-1.Okay.Yes, I see they're listed. 122 handy, but” — they said “That’s all right. We know
23  Q: Now you're looking at what page there? 23] who the other company is.”
e A: 3. [24) So they apparently chose to choose us first to
25y Q: Page 3 under point number 15. Does this izs) find out who’s handling this product. So that was
Page 15 Page 17
11 represent the extent of your printed publication trade (1 about two weeks ago and that’s the only call that I
@ advertising from ’83 through 2001? @ got myself fairly recently. I'm usually told about
B A: It includes those.To the best of our knowledge 13 these things after the fact, you know.
© when we prepared this, those were the ads — or the 4 Q: Apparently in all instances, but that one where
151 advertising that we did of those various publications (5] you answered the phone, you found out after the fact?
e or directories. # A: That one made my day when I left at 10 after
m  Q: These were all listed in your records? @ 5:00.1 should have left at five o'clock.
B A Yes. @ Q: Is it fair to say that until your web site went
9  Q: And that’s what you found? @ up, that Pucel’s customer were industrial users?
iy A: Yes.That's what we found. tig  A: You know, industrial is a broad term.
(11 Q: You didn’t find anything else? (11 Industrial usually indicates factories, and maybe back
vz A: No. 112 in the ’50s factory use, you know, for heavy carts and
13 Q: Are you aware of any instances where anyone 113) that, but over the years the business grew into
4} purchased a product of Grizzly Industrial instead of (14) warehouses, large and small, storage facilities. They
08 purchasing a Pucel product? st might need handling goods, platform trucks to use the
el A: No.There would be no way of knowing. 16} goods. We used to sell lumber trucks directly through
071 Q: Are you aware of any instances where anyone 117 distributors to the lumber companies. We still have —
118} called or wrote to Pucel thinking that Pucel was pe1 I believe the lumber truck is in our catalog, that’s
t9) Grizzly Industrial? 19y how that product developed. It went into lumber
o) A: Yes. (20 stores, retail and wholesale.
@1 Q: How many instances did that happen? @y Q: So in the '50s, just to reiterate, in the ’50s
221 A: Well, I heard the question you asked and it {22 it was factory? I'm trying to see —
©3) would be very difficult because we didn’t accumulate @3 A: Iwould say it started out that way.They were
24 those as we have in this past couple of years.They 4 called industrial goods. When I hear the word
[25] were coming in on a steady basis, but I couldn’t even s “industrial,” it's kind of a broad word today. We say
Page 14 - Page 17 (6) Min-U-Script® Parise & Associates (216) 241-5950
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~ Page1s Page 20

1 we're in industrial equipment, but it’s warehouses, 1 Right now it's around 30 some volumes. So for $195

21 there’s laboratories, someone that needs a Formica top @ you can buy an old set each year and/or get the

1 wotk surface. Of course we talked about the retail 31 CD-ROM, which you can fit in your pocket. Engineers
@ that we're into. 11 use it extensively, purchasing agents.

51 Q: I'want to start from the '50s though and work up 5 Q: I'would assume there’s a certain core group of
6 there, because the '50s it was factories. And then 18] people that use it. .

1 what kept Pucel going in the '60s? You had m  A: I would have no idea. We get a lot of leads

8 warehouses? @ fromThomas, from all types of people inquiries.

@  A: It was a natural progression with the @ Q: What types of businesses are the inquiries from?
11 distributors as we gathered more, each one specialized oy A: It's really hard to say. It's hard to say. We
111 in certain areas of business. (11 get — since we're accepting credit cards now, we get
2 Q: Then in the '70s what type of accounts dominated (12 businesses that want to put it on their charge card or
113 the Pucel sales? (13 they're individuals, I assume, buying for themselves,
t4)  A: I'd have to say the same probably. 1141 and that’s become an ongoing thing. There’s more and
1s]  Q: Factories, warehouses? (15] more of it.
e} A: Laboratories, yeah.That covers it. ne  Q: Do you know approximately what percentage of
17 Q: Then 1980 came along and what was the heart of 17 your sales to the total would come through sales
ng the sales business through the 1980’s? 118 resulting from the Thomas Register?
tt9)  A: It really hadn’t changed. I can't see where it ey A: I couldn’t answer that. I would have no way of
i20) changed it. It just grew into other areas — 20 knowing.
ey Q: Did it grow — 21 Q: Do you keep track of the source of sales?
@2 A: — naturally. 22 A: No.We know who we bill it to as far as Thomas
@3 Q: Did it grow into other areas in the 1980’s? 23] is concerned. We would know it by the order on-line
R4 A: Well, it would be a gradual thing over the '70s, {24 mechanism.,
(2s) '80s and '90s.There was always distributors coming s)  Q: But you don't keep track of the number of —

Page 19 Page 21

11 in, “Do you make this?” “We got a customer who wants 1 A: No.No.It’s growing, but I couldn’t say —

12 five of these carts, can you put a wheel or a caster {2 even guess at what our percentage would be. We know
@ on it that would be impervious or wouldn't scratch or @ directly now they got us through Thomas Register, but
{4} mar a floor?” @ they may have looked through one of these search

{5) So basically it’s the same goods that we always 15 engines, and I'm not fully aware of all this

16 made, just modifications to it or improvements on it, i) technology, and they go through our web site and

@ you know.The wheel technology changed. You used to m Thomas. It’s kind of tied in, linked in together some

(@ have a steel and a rubber and then they went into 18] way, so I don’t know what percentage comes from

19 polyurethanes, polystyrenes, and all these various @ someone looking in our book or on the CD-ROM disk or —
t1o) plastic terms for non-marking for carpeting, oil ta  Q: Does the largest percentage of sales to the
{11] impervious technology, you know. So I don't see how (11} total come from the Thomas Register?
(127 we could differentiate between the '50s to now, except 12 A: The largest percentage of our sales?
13 there’s a broader market. 0y Q: Because you sell through the Internet, phone,
t4g  Q: Except for the Internet possibly. (4] you have direct contact with customers, you sell
sl A: Well, the Internet is 2 new development, yeah, i15) through catalogs. What is your best source in terms
tie) three, four, five years, how ever it's been. You te] of what sales method that you — let me put it this
(171 know, you've got — you're displayed on a screen. You (17 way.
ttgy don’t have to pick up a phone and order a catalog. v8  This is the question. What sales method
9] They see it right on the computer screen. 91 produces the greatest amount of income to Pucel?
(0 Q: Traditionally who uses the Thomas Register? 2oy  A: Where do those sales come from?
21 MR.MITCHELL: I'm going to object 21 Q: The means that they’re made. Direct contact by
(22} as asked and answered by Bob, but go ahead 2z Pucel?
123 if you can answer again. 23 MR. MITCHELL: If you know.
24 A: Everyone who has access to the books can or can 24 A: Catalog. Catalog, if you keep that —

@25} 8o to the library. That's an extensive library. 2s) differentiate that from directories, yes.
Parise & Associates (216) 241-5950 Min-U-Script® (7) Page 18 - Page 21
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i1 Q: What would come next, directories? And by that
@ I would say is Global and C&H, if that’s accurate. Do
3 you consider C&H and Global directories —

@ A: We call them —
55  Q: — oristhe —
© A: — catalogs.I would call Thomas a directory
71 more. -
B Q: When you say “catalogs,” were you referring to
© the Pucel catalog or to the Pucel catalog and —
110] : Both.
1] : Combined?
112 : Both.Yes.
: Because Global and C&H pass out your catalog?
: They pass out the catalogs.
: So that would be number one source of sales?
18] : Yes.
171 : The number two source would be the Thomas
118) Register?
MR. MITCHELL.: If you know. If
0] you have to guess, then —
2n  A: Yeah.I don't like to guess who's number one
221 and number two because some of our customers have
{23} their own catalogs and we get the orders from them as
e well. I can’t — I couldn’t say one or two. [ really
(25 couldn’t and that’s not even to take into account

[13]
(14
15

oPOoOPLOPLOLP

{19)

Page 23
m what's happening now with the Internet. It changes
12 the whole picture.
B Q: Do you know if Grizzly Industrial is in the
4} Thomas Register?

LA R

s A: No.
i Q: You don’t know?
m  A: I've never seen it. I don’t know.
1  Q: You never seen them in there?
im A: No.
tg  Q: Have you ever seen Grizzly Industrial at any

(1]
12
013

trade show that Pucel has ever attended?

A: No.

Q: Have you ever seen an ad for Grizzly Industrial
in any publication that Pucel has ever advertised in?

A: Not that I'm aware of. At the same time, I
don’t look at all those publications currently, but
I'm not aware of it, no.

You mean the publications that we have

advertised in —

Q: Correct.

A: — in the past? No, I've never seen it.

Q: What type of business are your largest customers
engaged in?

MR. MITCHELL: Objection. That
was asked and answered by Bob.

[14)
15
(18]
17
(18]
9]
[20]
21
f22)
[23]
[24)
[25)

&

Page 24

1 Q: Go ahead and answer.

@ A: What —

B Q: Types of businesses, if you know.

@  MR.MITCHELL: Do you want to take

81 him individually then now? Some of the

(61 questions have already been asked and

@ answered by our 30(b)(6) witness.

#  MR. SCHMIDT: Unless you're

(9 instructing him not to answer, just let him
{10] ANSWETr.
i1 MR. MITCHELL: Well, do you want
(12) him to just stop and now you're testifying
individually?

MR. SCHMIDT: No, I don't.

MR. MITCHELL: Go ahead and
answer.

A: Could you repeat that again?

Q: Take some of your larger accounts —

A: Okay.

Q: — and tell me the types of businesses your large
accounts are involved in, so you're not giving me
their names, but whether they're in the railroad
business or airline business.

A: Our customers, the largest customers we have are
distributors.

13
14
sl
(16)
17
(8]
)
20)
21]
22)
23]
[24]
25]

Page 25
f1  Q: Is that C&H and Global?
@  A: No.No.I wouldn't necessarily say that
¥ they're those.
@ Q: Well, I know of one —
1 A: As a whole, that might be true. Okay. Catalog.
1  Q: Granger distributes products, is that the type
m of customer you're talking about that’s a distributor?
@ A: Not necessarily. We have — over the years we've
91 had some of our other distributors that sell all
(toy around this area that can give us a lot of business
(111 and they could be in those areas they specialize in
(2] even, not necessarily in those areas that I mentioned.
They might be targct'mg"any type of warehouse
(14 facility. It could be industrial plants,
{151 manufacturing plants, and they can give you an order
el of 200 pieces of something and it amounts to a sizable
o dollar.V
Q: And you have a good relationship with those
[t9j distributors?
o) A: We have good relationships with them.
el Q: It's been a long-term relationship?
22 A: In many cases.
231 Q: In many cases.And they personally know you or
124 Robert?
251 A: Theyknowthegoods,they know the phone number.

13

(18]

Page 22 - Page 25 (8)
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m Q: They know Pucel? (1 couldn't — I would have no way of knowing.
@  A: They know Pucel. They know Grizzly. They know 2 Q: Who picked New Equipment Digest to go into?
() Grizzly definitely. Many of them. Many of them, and @  A: They’re a very well thought of publication.
14 I can’t produce it, but a lot of them just know us as @ Q: In what circles?
&1 Grizzly, I have to say, put that — interject that 15 A: I'd say all circles because they feature — each
16 here, because that’s the — 6] month they feature a different segment of business.
m  Q: You would be remiss if you didn’t intetject m It could be electronics one month. They feature one
8 that. 18} month material handling goods. I don’t remember now,
o A: Yes. 19 but each month they have a feature of what they sell.
no  Q: Did your lawyer suggest that you interject that 110 So they have a wide range of mailing —
{111 somewhere? tn  Q: Don’t you —
iz A: No, he didn't. No, he didn’t.1 see the mail ugy  A: — distributor list.
(18] more recently firsthand as opposed to having someone t3  Q: Don’t you go into New Equipment Digest,
114) else slice it open and it's amazing how many envelopes (14 Industrial Equipment News, Industrial Literature
11s) are typed that way, Grizzly, and checks are even (s Review because you're trying to reach a certain target
(e written Grizzly, Grizzly/Pucel. They know of our 6 audience?
1171 company. 171 A: We're not trying to be exclusive. I have to say
e Q: Is it fair to say that a large percentage of \\ (e} that. If anyone would read that ad and respond to
{19 your customers know of your company and who youare?} g that.
g A: Yes. : o Q: You're not advertising in Gentlemen's Quarterly,
27 Q: Have you asked any of your distributors or {21] are you? :
fe2) customers to order a catalog from Grizzly Industrial? ea  A: No.
23 A: No. 23] Q: Why not?
4 Q: Have you asked any of your distributors or 241 A: ILdon't think — I don’t think that they’re going
[25] customers to get any information about Grizzly 28] 10 —
Page 27 Page 29
i1 Industrial? M  Q: You don’'t think the readers of GQ are
iz A: No. 121 necessarily going to buy a cabinet?
@  Q: The trade publications that you've advertised @  A: Probably not, but I'd like to sell to the
M in, which are listed on Exhibit 1 — is that number 25? 1 publisher. I'd like to sell to the publisher. I
5 MR.MITCHELL: 15. 51 don’t know GQ, whatever GQ is.
1  Q: 15, other than the Yellow Pages, which your son B  MR. MITCHELL: It stands for
[ testified is regional in Ohio, you don’t advertise in 7 Gentlemen’s Quarterly. It’s a fashion
e the Yellow Pages outside of Ohio, do you? ] magazine.
g1 A: Internet. © Q: I mean you're not in Newsweek, right?
g Q: Other than the Internet. rop  A: We couldn't afford ir.
1 At Through one of our — as part of our advertising 1y Q: Couldn’t afford it. You're not in the
(12 in the Yellow Pages, we have a presence of all of last (12 newspapers, are you?
113] year on the .com, or whatever you call it, the 1y A: We've advertised in the newspaper.
{141 Internet Yellow Pages. (4 Q: When was that?
nsl Q: Other than the Yellow Pages and so forth, are 15 A: Probably didn’t list them here, did we?
(16] any trade publications there that you advertise in e Q: No.
1171 national or are any of those local? 71 A: That was many years ago. Cleveland Plain
e MR.MITCHELL: Do you want him to (18] Dealer. They featured us one year.They put a little
119} go through each one and say if it’s t19) — we bought six months of ads and it featured our
(e0] national or local? {20 company with a little blurb.
211 A: New Equipment Digest is national. 11 Q: Where in the paper did the ad appear?
22  Q: Who reads New Equipment Digest? 22z A: This was in the Cleveland — I believe it was the
3]  A: Who are they? 123) Cleveland Press.
24  Q: Who reads it? 241 Q: What section of that? What section of the
251 A: They have 100,000 some distribution, but I 12s] newspaper did the ad appear in?
Parise & Associates (216) 241-5950 Min-U-Script® (9) Page 26 - Page 29
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PUCEL ENTERPRISES, INC., )

)

Opposer, )

)

vs. )Opposition No. 123, 506
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and for the State of Ohio, at the offices of Parise &
Associates Court Reporters, 1360 East Ninth Street,
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