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An application was file d by Simmons Processing, Inc. to 

register the mark BOLO for dog a n d cat food alleging use of the 

mark as early as October 1964. Reg i stra t ion has been opposed by 

Bridgford Foods Corporation on t he ground that applicant's mark 

so resembles opposer's registe r e d mark BOLO for luncheon 

meat(l) as to be likely to cause confusion, mistake or 

deception. Applicant denied oppo se r 's al l egations. 

A motion for summary jud gment was filed by opposer on 

the ground that there is no genu i ne issue of mat e r i al fact to be 

determined and that opposer is e n t i tled to judgment as g matter 

(1) Reg. No. 1,308,206 issued De c ember 4, 1984 alleging use as 
of March 9, 1959. 
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of law. Both parties have filed briefs on t he motion. ( 2 ) 

Opposer's position is that the marks involved are 

identical and that the goods in applicant's application are 

similar to those in opposer's registration, move in the same 

trade channels and are sold to the same class of purchasers. 

In support of its motion, opposer has submitted the 

affidavit of Mr. Stanley F. Johnson, identified as the former 

President and Chief Executive Officer of the Northern California 

Grocers Association, who has had thirty years experience 

managing grocers' associations in Northern California. Mr. 

Johnson's statement is made on his personal knowledge and 

familiarity with the retail and wholesale marketing of products 

in supermarkets and grocery stores. 

'Ihe affidavit states that applicant's and opposer's 

products, cat and dog food and luncheon meats, respectively, are 

generally sold in grocery stores or supermarkets to consumers of 

household products who might purc hase both products during a 

single shopping trip; that both parties' products may be found 

in the same aisle in the same sto r e, in the same shopping cart 

' ~ . or checkout counter or in the same newspaper ads or flye~s; that 

the same food groups may be used i n either par~ies' goods and 

(2) Opposer neglected to include a copy of its registration with 
its motion, as noted by applicant in its response thereto. 
However, status and title copies of the registration were filed 
with a reply brief. Applicant neglected to include a copy of 
its affidavit with its submission in response to the motion. It 
W~s filed subsequently. 
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are all consumable by humans; that many manufacturers, including 

Starkist, Ralston-Purina, carnation and Mars candy manufacture 

human as well as cat and dog food but are careful not to allow 

their customers to know that fact; that luncheon meat may be 

found in cans and applicant's dog and cat food are typically 

found in cans; that a small percentage of consumers may eat 

applicant's products as human food; t hat both parties' products 

are meant for the occupants of th e home; and that they are 

likely to be stored on shelves or in the refrigerator in 

proximity to one another. 

Opposer cites several cases in which likelihood of 

confusion was found between the same or similar marks as used on 

human food, on the one hand, and dog and cat food on the other. 

In Plus Products v. Gene r al Mills, Inc., 171 USPQ 178, 

the Board found a likelihood of conf usion between TIGER for dog 

and cat food and TIGER'S MILK (milk disclaimed) for instant high 

protein vitamin mineral food drink, TIGER'S MILK (without the 

disclaimer) for cookies, breads, hamburger buns and rolls and 

TIGER SHAKE (shake disclaimed) for high protein milk shake mix. 

In The American Sugar Refining Co. v. Andreassen, d .b.a_..:;:-Domino 
' -. ..... ... 

Products Co., 132 USPQ 10 (CCPA 1961) likelihood of confusion 

was found between DOMINO for sugar and DOMINO for livestock 

feed; and in V.I.P. Foods, Inc. v. Vulcan Pet, Inc~rporated, 210 

USPQ 662 (N.D. Okl. 1980) between VIP for food products for 

q~man consumption, i.e., frozen vegetables and fruit, frozen 

3 
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fruit pies and pizzas, and V.I.P. for dog and cat food. 

In response, applicant asserts that, in order to 

determine whether factual issues exist, the Board must make the 

thirteen factual inquiries set forth by the court in In re E.I. 

Du Pont de Neumours & Co., 177 USPQ 563 (CCPA 1971) and that in 

doing so, it will be clear that t here is no factual basis on 

which - any of those inquiries may b e d etermined, except perhaps 

the first (similarity of the marks). Applicant states that it 

has attempted to accumulate the information necessary to the 

making of a decision herein but that opposer has refused to 

respond to discovery( 3 ) and therefore the facts necessary to a 

decision are not before the Board. Additionally, applicant 

filed the affidavit of Mr. Mark C. Simmons, applicant's Chairman 

of the Board and Chief Executive Officer in which, applicant 

argues, Mr. Simmons raises the issue of "whether the mark 'BOLO' 

as claimed by opposer is in actual use."( 4 ) 

(3) The discovery period was set to close on March 14, 1988. 
Discovery requests were served o n opposer on November 18, 1987. 
On January 13, 1988, opposer moved for an extension of time to 
respond to discovery stating that it would be filing a motion 
for summary judgment and that, depending upon the outcome of the 
motion, the Board could reset trial and discovery dates~ 
following to issuance of a decision on the motion. The ~motion 
followed and proceedings were suspended. 

(4) Opposer filed a reply brief noting that applicant's 
submission raises no genuine issue of fact and applicant filed a 
supplemental brief attached to which is a copy of the Board's 
decision on a motion for summary judgment in the case of Ampex 
Corporation v. Telex Computer Products, Inc. (Opp. No. 76,170, 
unpublished). 

4 
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summary judgment may be rendered when the moving party 

has shown that there is no genuine issue of material fact which 

remains to be resolved. See Rule 56(c)FRCP and Litton 

Industries, Inc. v. Litronix, Inc., 577 F.2d 7·09, 198 USPQ 280 

(CCPA 1978). We may add to that, "and when the non-moving party 

has failed to rebut that showing". 

Opposer's standing is established by the submission of 

the status and title copy of its registration. The registration 

also resolves the question of priority which does not arise in a 

case in which the opposer has made of record a copy of its 

registration showing status and t i tle.( 5 ) 

In this case, applicant concedes that the marks are 

similar. In fact, they are virtually identical. Opposer's 

affidavit has established a number of similarities in the goods 

and opposer has cited cases holding likelihood of confusion to 

(5) The ~mpex case, supra, which applicant claims to be much the 
same as this case was, indeed quite different. In that case, 
the opposer failed to submit status and title copies of its 
registration raising issues as to opposer's standing and the 
question of priority. Nor did opposer provide proof relative to 
the nature and relationship of the parties' goods, channels of 
trade, purchasers, etc., asking, in effect, that judicial notice 
be taken thereof. This case is not at all the same. · while 
applicant complained that opposer has not responded to i~s 
discovery and that applicant expected thereby to elicit 
information from which the Board could decide this case, it did 
not say that discovery was needed to permit it to respond to 
this motion. Indeed, the facts necessary to challenge the 
motion, i.e., that applicant's goods differ from ogposer's, that 
they move in different channels of trade, are purchased by 
different consumers or that there are numerous third party uses, 
etc. appear to be facts which would be within applicant's 
knowledge and which it would not be necessary to elicit from 
opposer. 

5 
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exist where similar marks are used on foods for human 

consumption and on animal food, respectively. Mr. Johnson's 

affidavit also establishes that such goods as the parties' move 

in the same trade channels and are purchased by the same group 

of purchasers. 

Faced with opposer's showing, applicant has the burden 

to refute the facts thus established through affidavits or other 

competent evidence to raise an issue for trial. Simply reciting 

t h e th i r tee n d u Pon t factor s an d s· tat in g th a t th e Bo a r d ha s n o 

facts before it to allow it to reach a conclusion as to each of 

them and that applicant has made an effort to accumulate the 

information which the Board needs for making its decision in 

this opposition, as evidenced by the service of its 

interrogatories and requests for production, is not enough to 

defeat a summary judgment motion. 

It is important to remember that, in reciting those 

elements which have come to be known as the "du Pont factors", 

the court said that " ... the following, when of record, must be 

considered: .... " There is nothing in this record regarding the 

fame of opposer's mark (factor 5) , third-party marks (factor 6), 
. " ·•~. -. 

a family of marks (factor 9), consents, agreements, assi~nments 

or laches and estoppel (factor 10), etc. Moreover, relative to 

these factors, applicant has not raised by a proper showing any 

factual issues requiring trial. Merely indicating, in effect, 

that an issue may present itself through opposer's discovery 

6 
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responses, is not supportive of appl i cant's position on this 

motion. See Pure Gold, Inc. v. Synte x (U.S.A.) Inc., 739 F.2d 

6 2 4, 2 2 2 USP Q 7 41 ( Fed . Ci r. 19 8 4) . 

Mr. Simmon's affidavit establishes only that applicant 

has used its mark since the early 1960s and that it sells its 

BOLO dog food in eleven states and sells poultry in seventeen 

western states. The fact that Mr. Simmons can't recall ever 

having seen luncheon meats sold under the name BOLO does not, as 

applicant claims, raise an issue as to whether opposer's mark is 

in actual use. If anything, the affidavit supports opposer's 

position since it establishes that applicant is a producer of 

both animal and human food. 

In view of the foregoing, it is clear that applicant 

has failed to raise a genuine issue of fact which must be 

resolved at trial and that summary judgment is appropriate. 

Reviewing the facts, it is noted that the marks are not 

only identical but arbitrary, as well. As we have stated, 

priority is not in issue in view of opposer's ownership of a 

valid and subsisting registration. 

Mr. Johnson stated that companies which produce _both 
... ·-human and animal food are careful not to allow their cus~omers 

to know that fact. However, the caution of such manufacturers 

on this point is not significant if those who encounter the same 

marks on both products are likely to reach that conclusion on 

their own. 

7 
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As the court said in the DOMINO case, supra, where both 

products move through the same channels of trade, are sold in 

the same types of stores to the same customers, it would not 

"require a wide stretch of the imagi nation to conclude that the 

average purchaser, seeing the identical mark on the instant 

goods selling in the same marketplace, might well assume that 

both products emanate from the same source." 

Accordingly, since we are convinced that confusion is 

likely in this case, the opposition is sustained and 

registration to applicant is refused . 

A~t:. 
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E~-9~~ 
Members, Trademark Trial 
and Appeal Board 
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