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Opinion by Stanley, Administrative Trademark Judge: 

Verrica Pharmaceuticals Inc. (“Applicant”) seeks registration on the Principal 

Register of the mark  for the following goods and services:1 

Pharmaceutical products and preparations for the 

treatment of dermatological diseases, in International 

Class 5; and  

 
1 Application Serial No. 90755123, filed on June 4, 2021. The application includes the 

following description of the mark: “The mark consists of the stylized letter ‘V’. Above the 

stylized letter ‘V’ are three circles.” There is no color claim in the application. 
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Retail services through direct solicitation by distributors 

directed to end users featuring pharmaceuticals, in 

International Class 35. 

The Trademark Examining Attorney refused registration of the mark for both 

classes on the basis that the specimens of use are unacceptable under Sections 1 and 

45 of the Trademark Act, 15 U.S.C. §§ 1051 and 1127, because the drawing is not a 

substantially exact representation of the mark as used on the specimens. 

When the refusal was made final, Applicant appealed. The case is now fully 

briefed. We affirm the refusal to register Applicant’s mark in both classes.2 

I. Relevant Prosecution History 

The application was filed under Section 1(b) of the Trademark Act, 15 U.S.C. 

§ 1051(b), alleging a bona fide intention to use the mark in commerce. On October 13, 

2023, following publication for opposition and issuance of a notice of allowance, 

Applicant filed a statement of use and specimens for the identified goods and services. 

The specimens consist of images of the packaging for one of Applicant’s Class 5 

pharmaceutical products and printouts from the website www.fffenterprises.com 

 
2 Citations to the prosecution file are to the USPTO’s TRADEMARK STATUS & DOCUMENT 

RETRIEVAL (“TSDR”) system in .pdf format. Citations to the appeal record are to TTABVUE, 

the Board’s online docketing system.  

As part of an internal Board pilot program, this opinion cites decisions of the U.S. Court of 

Appeals for the Federal Circuit and the U.S. Court of Customs and Patent Appeals by the 

pages on which they appear in the Federal Reporter (e.g., F.2d, F.3d, or F.4th). For decisions 

of the Board, this opinion uses citations to the LEXIS legal database and cites only 

precedential decisions, unless otherwise noted. See TRADEMARK TRIAL AND APPEAL BOARD 

MANUAL OF PROCEDURE (TBMP) § 101.03(a)(2) (2024) for acceptable citation forms to TTAB 

cases. 
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advertising that same product for Applicant’s Class 35 services,3 both of which are 

reproduced below: 

 

 

 
3 October 13, 2023 Statement of Use, TSDR 7-9. 
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On November 29, 2023, the Examining Attorney issued a Non-Final Office Action, 

refusing registration under Sections 1 and 45 of the Trademark Act in both classes 

on the ground that “the specimen does not show the mark in the drawing in use in 

commerce.”4 The Examining Attorney explained that, “because the mark on the 

drawing is only a portion of the mark appearing on the specimen[,]” “the mark on the 

specimen and in the drawing do not match.”5 

On February 13, 2024, Applicant submitted a response, arguing that its mark 

should be allowed to register because “[t]he applied for trademark creates a 

commercial impression separate and apart from the wording[.]”6 Applicant submitted 

additional specimens in the form of printouts from Applicant’s website at 

www.verrica.com and a press release dated February 5, 2024, relevant portions of 

which are reproduced below.7 

 
4 November 29, 2023 Non-Final Office Action, TSDR 2. 

5 Id.  

6 February 13, 2024 Response to Office Action, TSDR 7. 

7 Id. at 11-19. 
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On August 26, 2024, the Examining Attorney issued a Final Office Action, finding 

Applicant’s arguments unpersuasive and maintaining the refusal.8  

 
8 August 26, 2024 Final Office Action, TSDR 1-3. 
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II. Refusal to Register 

The “drawing depicts the mark sought to be registered.” Trademark Rule 2.52, 37 

C.F.R. § 2.52. As such, 

[i]n an application under section 1(b) of the Act, the 

drawing of the mark must be a substantially exact 

representation of the mark as intended to be used on or in 

connection with the goods and/or services specified in the 

application, and once an amendment to allege use under 

§ 2.76 or a statement of use under § 2.88 has been filed, the 

drawing of the mark must be a substantially exact 

representation of the mark as used on or in connection with 

the goods and/or services. 

Trademark Rule 2.51(b), 37 C.F.R. § 2.51(b). The use of the term “substantially” 

allows for some inconsequential variations from the representation in the drawing. 

In re Hacot-Colombier, 105 F.3d 616, 619 (Fed. Cir. 1997) (“The regulation’s term 

‘substantially’ permits some inconsequential variation from the ‘exact representation’ 

standard.”). 

The sole issue before us is whether the mark as it appears in the drawing in the 

application is a substantially exact representation of the mark on the specimens or if 

it is a ‘mutilation’ thereof. See 37 C.F.R. § 2.51(a); TRADEMARK MANUAL OF EXAMINING 

PROCEDURE (TMEP) § 807.12(a) (Nov. 2024). That is, when a proposed mark, as 

represented in the drawing, does not constitute the complete mark, it is sometimes 

referred to as a “mutilation” of the mark. This term indicates that essential and 

integral subject matter is missing from the drawing. See TMEP § 807.12(d).  

As discussed by our primary reviewing court in In re Chem. Dynamics Inc., 839 

F.2d 1569 (Fed. Cir. 1988), the issue of mutilation “all boils down to a judgment as to 

whether that designation for which registration is sought comprises a separate and 
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distinct ‘trademark’ in and of itself.” Id. at 1571 (quoting 1 J.T. MCCARTHY, 

TRADEMARKS AND UNFAIR COMPETITION § 909 (2d ed. 1984)). In other words, an 

applicant has some latitude in selecting the mark it wants to register. The mere fact 

that two or more elements form a composite mark does not necessarily mean that 

those elements are inseparable for registration purposes. An applicant may apply to 

register any element of a composite mark if that element presents, or will present, a 

separate and distinct commercial impression apart from any other matter with which 

the mark is or will be used on the specimen, i.e., the element performs a trademark 

function in and of itself. See, e.g., In re Univ. of Miami, Ser. No. 86616382, 2017 TTAB 

LEXIS 171, at *10-11 (TTAB 2017) (finding that the depiction of the mark in the 

drawing as a personified ibis wearing a hat and sweater created a separate and 

distinct commercial impression from literal elements that appeared on the hat and 

sweater in the specimens of use and thus the mark drawing was a substantially exact 

representation of the mark as used). 

As shown on the specimens of record, Applicant is using the marks 

 , , and , although it seeks to register 

only the V portion,  (the “V and Design”). The question is whether Applicant’s 

use supports such a registration, and to answer that question, we must consider 

whether the V and Design makes a “separate and distinct commercial impression” 
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from , , and , as they appear in the 

specimens. 

Applicant argues that “[t]he applied for V and Design trademark creates a 

commercial impression separate and apart from the wording (1) VERRICA; 

(2) VERRICA PHARMACEUTICALS; (3) VERRICA PHARMACEUTICALS 

REINVENTING SKIN SCIENCE; and (4) REINVENTING SKIN SCIENCE” because 

“[t]he stylized V clearly stands out from the remainder of the ‘VERRICA’ name based 

on at least the different fonts, the different colors, the different shading in the V and 

the three circles having the same different color shading.”9  

The Examining Attorney counters that “the drawing shows only a nonseparable 

part of the mark appearing on the specimen” and “the stylized letter V is not 

separable from the remainder of the singular term VERRICA.”10 

In reply, Applicant argues that “[t]he V and Design is separable from the 

remainder of the wording ‘Verrica’” and that “[t]he public will associate the V and 

Design as a source of origin of applicant’s goods and services separate and apart from 

the trademark VERRICA” because: 

the V and Design in the specimen is larger than the remainder of 

the wording “Verrica;” the V and Design is in a different font than 

the remainder of the wording “Verrica;” the V and Design is in 

different shading, i.e. covering all colors, than the remainder of 

the wording “Verrica;” and the V and Design includes three circles 

 
9 Applicant’s Br., 4 TTABVUE 7.  

10 Examining Attorney’s Br., 6 TTABVUE 5. 
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above the V in different shading, i.e. covering all colors, and 

matching the shading of the V.11  

In making our determination whether the proposed mark comprises “a separate 

and distinct ‘trademark’ in and of itself,” Chem. Dynamics, 839 F.2d at 1571, we look 

to the specific facts of this case, see Institut Nat’l des Appellations D’Origine v. 

Vintners Int’l. Co., 958 F.2d 1574, 1582 (Fed. Cir. 1992) (mutilation “must be decided 

on the facts of each case”), but are guided by previous Board decisions involving 

similar scenarios.  

In In re Miller Sports Inc., Ser. No. 75143020, 1999 TTAB LEXIS 206 (TTAB 

1999), the applicant sought to register the mark shown below on the left, but the 

specimen showed use of the mark on the right: 

   

The Board, in affirming the examining attorney’s refusal of registration, 

explained: 

[I]t is our view that the elements asserted by the Examining 

Attorney to be the mark, the word “Miller” with the design of a 

skater as the initial stroke in the letter “M”, are so merged 

together in presentation that the M and skater design cannot be 

regarded as a separable element creating a separate and distinct 

commercial impression. The word “Miller” flows from the initial 

M and skater design, and the M and skater design is an integral 

part of the word “Miller.” We find that the applied-for mark, M 

 
11 Applicant’s Reply Br., 7 TTABVUE 3-4. 
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and skater design, does not form a commercial impression 

separate and distinct from the entire word “Miller.” 

Id. at *5. 

In In re Yale Sportswear Corp., Ser. No. 78653373, 2008 TTAB LEXIS 34 (TTAB 

2008), the Board affirmed a refusal based on the applicant’s proposed mark UPPER 

90 not being substantially exact to the designation depicted in the specimens where 

a degree symbol immediately followed the proposed mark (UPPER 90°). The Board 

explained that: 

Without the degree symbol, it is unclear what the “90” in the 

drawing might refer to. However, when viewed on applicant’s 

specimens of use, the degree symbol in the mark would clearly be 

perceived as modifying the preceding number, making clear that 

its meaning is ‘ninety degrees,’ indicating that it refers to either 

an angle or a temperature. 

Id. at *8.  

The circumstances in the present appeal are similar to those in the Miller Sports 

and Yale Sportswear decisions. That is, the proposed mark is depicted in the 

specimens as part of a unitary word and cannot be regarded as a separable element 

creating a separate and distinct commercial impression. While we acknowledge that 

the V appears in a slightly larger font and is highly stylized as compared to the 

remaining letters “ERRICA” in the word “VERRICA,” there is not sufficient space 

between the letter “V” and the remaining lettering such that consumers would 

perceive the V and Design as a separate and distinct mark. Rather, consumers will 

immediately understand the word to be “VERRICA” with a stylized V as the first 

letter. Only looking at the  element in the word VERRICA would require that 
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we cast a blind eye on the remainder of the word. The letters “ERRICA” are there and 

we cannot pretend that they are not. Additionally, Applicant’s use of a purple and 

blue color scheme for the V and Design element in the word “VERRICA” on its 

specimens of use is irrelevant. As noted above, no colors are claimed as part of 

Applicant’s mark, and therefore the mark may be displayed in any color or 

combination of colors. 

Applicant string cites several cases where our primary reviewing court and the 

Board have allowed owners of a composite mark to register separately one or more of 

its several elements,12 but the circumstances in those cases vastly differ from this 

appeal. Applicant does not cite any cases where the design element was a letter in 

the word portion of a composite mark. Instead, Applicant cites cases where the 

additional wording in the specimens was descriptive of the goods or services, was a 

house mark or surname, constituted a series of model numbers, or appeared separate 

from the design element.13 Here, Applicant’s mark is so intricately intertwined in the 

word “VERRICA” as to constitute a single composite mark, which differs in 

commercial impression from Applicant’s standalone stylized V appearing on the 

drawing.14 

 
12 Applicant’s Br., 4 TTABVUE 8-10 (citing cases) 

13 Id.  

14 Applicant’s contention that its specimens should be accepted because the same specimens 

were accepted for the application that matured into Registration No. 7249941 for the mark

 and the application that matured into Registration No. 7249940 for the mark 

REINVENTING SKIN SCIENCE (Applicant Br., 4 TTABVUE 7) is misplaced. For those 

applications, the mark displayed in the specimen matched the applied-for mark because it 

was a complete representation of mark shown in the drawing, whereas here, the applied-for 

mark is only for the stylized V letter of the word “VERRICA.” 
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Similar to Chem. Dynamics, the stylized V and the letters “ERRICA,” with which 

it is commingled, “are interrelated elements of a single unified [word].” Chem. 

Dynamics, 839 F.2d at 1571. To paraphrase Miller Sports, “the word [VERRICA] 

flows from the initial [V and Design] ... and the [V and Design] is an integral part of 

the word [VERRICA].” Miller Sports, 1999 TTAB LEXIS 206, at *5. 

Accordingly, having considered all of the evidence and argument of record, we find 

that that the mark in the drawing is not a substantially exact representation of the 

mark shown in the specimens of use. 

III. Decision 

The refusal to register Applicant’s mark in both International Classes 5 and 35 is 

affirmed. 

 

 


