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DESCRIPTION OF RECORD

PROSECUTION HISTORY

The identified services for Applicant’'s DRYPZ mark are “Therapeutic
services, namely, intravenous hydration therapy, intravenous electrolyte
replacement therapy, intravenous vitamin infusion therapy, intravenous hangover
alleviation therapy, intravenous amino acid therapy, intravenous micronutrient
therapy, intramuscular vitamin therapy, lipotropic injection therapy, oxygen therapy,
wellness treatments in the nature of therapeutic intravenous drip services and booster
shots.”

Though the Examining Attorney found no conflicting marks that would bar
registration under Trademark Act Section 2(d), the DRYPZ application was Initially
refused registration. See March 6, 2020 Office Action, TSDR pg. 1. The Examining
Attorney opined that the DRYPZ mark was “merely descriptive” and that the novel
spelling did not change the alleged descriptiveness of the mark.! Id at pgs. 2-3.

Applicant filed its response on September 4,2020. However, registration was
refused again in a Final Office Action because the Examining Attornev determined

that “the applied-for mark merely describes a feature of Applicant’s services” per

' Applicant acknowledges that distinct or phonetic spellings of words does not

change the nature of a term if such a word or phrase is “generic” or “descriptive.”
However, Applicant contends that DRYPZ is not descriptive of Applicant’s services.



Trademark Act Section 2(e)(1), and that the mark DRYPZ is “appears to be generic
in connection with the identified services.”? See September 24, 2020 Office Action,
pg-l.

Applicant submits that DRYPZ, - as applied to the services, should be
registered.

EXAMINING ATTORNEY’S EVIDENCE

In the March 6, 2020 Office Action, the Examining Attorney attached
evidence which the Examining Attorney contended stood for the proposition that “in
the context of the services “drips” is descriptive because it directly and immediately
tells consumers that the Applicant’s service provides intravenous drips.” March 6,
2020 Action, TSDR pg. 2.

In the September 24, 2020 Final Office Action, the Examining Attorney
attached numerous references to how intravenous drips work. The Examining

Attorney concluded that “the wording immediately and directly indicates that

2 Applicant respectfully notes that its argument concerning the mark allegedly
being “generic” was in direct response to the Examiner’s March 6, 2020 Office
Action in which the Examining Attorney sue sponte stated that “in addition to being
merely descriptive, the applied-for mark appears to be generic in connection with
the identified services.” Given that the “generic” issue does not appear to be
presently before this Board, the Applicant will not make any arguments on that
subject, though is available to do so upon the Board’s request.




Applicant’s services involve IV drips.” See September 20, 202¢ Final Office
Action, TSDR pg. 2.

APPLICANT’S EVIDENCE,

In response to the March 6, 2020 Office Action the Applicant attached several
Federal registrations for various derivatives of the word “drip” in similar services,
i.e., VITADRIP, VITADRIP 1V, OASISDRIP, and GETADRIP. (September 4,
2020 Response to Office Action, pgs. 10-17.) Applicant also provided internet web
pages for DRIPS PLUMBING (id. at pg. 6), DRIP COFFEE SHOP (id. at pg. 7) and
“Drips” as a recent slang vernacular associated with fashion, i.e., in the Bruno
Mars/Cardi B song “Finesse.” (id. at pgs. 8-9).

ARGUMENT AND CITATIONS OF AUTHORITIES

The TMERP states that “A mark is considered merely descriptive :fit describes
an ingredient, quality, characteristic, function, feature, purpose, or use of the
specified goods or services. See Inre Tri Vita, Inc., 783 F.3d 872, 114 USPQ2d 1574
(Fed. Cir. 2015). The issue is whether the mark conveys an immediate idea of an
ingredient, quality, characteristic, feature, function, purpose or use of the goods or
services. In re Fat Boys Water Sports LLC, 118 USPQ2d 1511, 1514 (TTAB 2016).
Stated another way, a descriptive mark “is very similar to an adjective.” Leelanau
Wine Cellars, 502 ¥.3d 504, 513 n.5 (6™ Cir. 2007) (quoting Tumblebus, Inc. v.

Cranmer, 399 F.3d 754, 761 n.8 (6th Cir. 2005)} (internal alteration omitted).




The Examining Attorney bears the burden of showing that a mark is merely
descriptive of the relevant goods and services. I re Merrill, Lynch, Pierce, Fenner,
and Smith, Inc., 828 F.2d 1567, 4 U.S.P.Q. 1141, 1143 (Fed. Cir. 1987). Such
burden has not been met. In particular, the Examining Attorney has provided no
evidence as to the common understanding of Applicant's mark as being exclusively

used in the field of intravenous therapy.

Each case determining whether a proposed mark is “descriptive” must be
decided on its own merits. See In re Ampco Foods, Inc., 227 USPQ 331 (TTAB
1985); Inre Venturi, Inc.,197 USPQ 714 (TTAB 1977). Whether DRYPYZ, as applied
to the services is “descriptive” requires consideration of the context in which
DRYPZ is used, and the possible significance that DRYPZ would have to the

average purchaser of the goods or services in the marketplace.

DRYPZ is not descriptive of Applicant’s services; rather, DRYPZ is
suggestive. See Xireme Lashes, LLC v. Xtended Beauty, Inc., 576 F.3d 221, 233 (5th
Cir. 2009) (“A suggestive term suggests, but does not describe, an attribute of the
good; it requires the consumer to exercise his imagination to apply the trademark to
the good.”). A suggestive mark thus “requires the observer or listener to use
imagination and perception to determine the nature of the goods.” Leelanau Wine

Cellars, Ltd. v. Black & Red, Inc., supraat 513 n.3 (6th Cir. 2007) (emphasis added).




See also In re Quik-Print Shops, Inc. 616 F.2d 523, 525, 205 U.S.P.Q. 505, 507

(C.C.P.A. 1980).

The Second Circuit Court of Appeals in Playtex Products v. Georgia-Pacific
Corp., 390 F.3d 158 (2d Cir. 2004), held that the mark “Wet Ones” was suggestive
when used in the context of a moist towelette: “the term ‘Wet Ones,’ without more,
does not itself conjure up the image of a towelette . . . Wet Ones . . . could plausibly

describe a wide variety of products.” Id. at 164.

DRYPZ likewise could involve several different products or services, such as
plumbing, coffee shops, irrigation systems, and fashion. As for use of “drip” in
fashion, slangit.com states that:

“Drip is a slang term that refers to a person's sense of style that is considered

sexy or cool. It is a variation of "Swag" and was made popular by hip-hop
culture,

Drip gained mainstream popularity in 2018 as its use in Rap/Hip-hop songs
spread to listeners who adopted the term as a way to describe a person's, often
a guy's, impressive appearance. Typically, the term refers to fashion, like
clothes and shoes, but it may also refer to how one carries himself, It is
commonly used online, especially on social sites like Twitter, Instagram, and

Facebook.”
Similarly, BIC Corp. v. Far Eastern Source Corp., No. 99 Civ. 11385, 2000
U.S. Dist. LEXIS 18226, at *8 (S.D.N.Y. Dec. 19, 20600) held that that “Wite-Out”

is suggestive, explaining, “The name WITE-QUT could be descriptive of correction

products in that most of the WITE-QUT products are white in color and used to take




‘out’ a mistake. However, although the name WITE-QUT is logically related to its

use, the phrase without more does not imply a correction product.”

DRYPZ is logically related to the Applicant’s services, but the phrase without
more does not necessarily imply Applicant’s services. DRYPZ, to use the phrase in
Playtex Products, supra, “could plausibly describe a wide variety of products.”
There is even an advertised irrigation products business in Arizona callad THE DRIP
STORE (website page is attached as Exhibit “A”). That business obviously has

nothing to do with IV treatments.

There is also the issue of other registrations using the word “drip” in
connection with IV treatment businesses. Applicant acknowledges that third party
marks are not conclusive; however, the long list of similar marks (See September 4,
2020 Response to Office Action at pgs. 10-17.) which have been accepted makes it

perplexing why DRYPZ has been denied registration. See, e.g.:

1. VITADRIP (Registration No. 5956774) for “Amino acids for medical
purposes; Intravenous fluids used for rehydration, nutrition and the
delivery of pharmaceutical preparations; Liquid protein supplements;
Liquid vitamin supplements; Nutritional supplement for eliminating toxins
from the body; Nutritional supplement for eliminating toxins from the

intestinal tract; Nutritional supplements; Nutritional supplements for

6




intravenous therapy; Nutritional supplements in the form of liquid saline
solution; Nutritional supplements, namely, probiotic compositions;

Amino acids for nutritional purposes; Delivery agents in the form of
injectable liquids that facilitate the delivery of nutritional supplements;
Dietary and nutritional supplements; Dietary and nutritional supplements
for endurance sports; Liquid nutritional supplement; Mineral nutritional

supplements.” (Emphasis supplied.)

. VITADRIP IV (Registration No. 5 945406) for “Amino acid preparations

for medical purposes; Amino acids for medica] purposes; Intravenous
bags sold filled with alpha glycerylphosphorylcholine; Dietary
supplement for eliminating toxins from the intestinal tract; Dietary
supplements; Dietary supplements for controlling cholesterol; Dietary
supplements for human consumption; Dietary supplements for treatment
of claustrophobia; Dietary supplements for urinary health; Enzyme dietary
supplements; Glucose dietary supplements; Herbal supplements; Herbal
supplements for sleeping problems; Liquid herbal supplements; Liquid
protein supplements; Mineral supplements; Natural supplements for
treating depression and anxiety; Natural supplements for

treating erectile dysfunction; Natural dietary supplements; Natural dietary

supplements for treatment of claustrophobia; Natural herbal supplements;

7




Vegan liquid protein supplements; Vitamin supplements; Vitamin and

mineral supplements.” (Emphasis supplied.)

. OASISDRIP (Registration No. 5953565) for “Health care services,

namely, wellness programs; Health care services, namely, injecting
vitamin shots and intravenous drips; Health spa services for health and
wellness of the body and spirit; Health spa services for health and wellness
of the body and spirit offered at a health club facility; Health spa services
for health and wellness of the body and spirit offered at a health resort;
Health spa services, namely, providing weight loss programs;
Hydrotherapy services; Hydrotherapy services for injecting fluids,
vitamins, antioxidants, electrolytes, amino acids, and medications for
symptomatic relief of dehydration, exhaustion, nausea, hangovers,
and pain; Vitamin therapy; Bodywork therapy; Nutritional therapy
services; Stress reduction therapy; Wellness and health-related consulting

services.” (Emphasis supplied.)

- GET A DRIP (Registration No. 6045 895) for “Medical services, namely,

administering intravenous vitamins; Therapeutic services, namely,

intravenous vitamin infusion therapy; Medical services, namely,




providing vitamins via booster shots; Wellness treatments in the

nature of therapeutic booster shots.”

CONCLUSION

The relevant factors strongly favor a finding that Applicant’s DRYPZ mark is
not merely descriptive simply because the word “drips” applies to several industries
such as fashion, plumbing, and coffee. Without more, the average consumer will

not know what the DRYPZ business is.

In light of the above, Applicant respectfully requests that the Board grant this
Appeal and allow for the registration of the DRYPZ mark.

Dated this 13" day of May, 2021.

Respectfully submitted,
Sz T

Eric T. Johnson, P.C.

Attorney for Applicant

Georgia State Bar No. 393414

4390 Earney Road, Suite 230

Woodstock, Georgia 30188

770-751-1366

770-751-1675 (fax)

eric@etj-law.com




Salling Online Since 19¢ Enter Part Number or Search Terms Here

Q

Free Shipping

On Orders Over $125
Find Qut More Here

Timers «

Water Connections +  Filters « Tubing -

Sprinklers & Misters +  Kits « Fertilizer injectors

Inventory and Shipping Status Updates

877-597-1669

Questions? Call Us!
Over 1,000 Products IN STOCK!
Fittings «

PV Fittings

& My Account

Family Owned & Operated
Tools & Stakes +  Drippers

Greenhouse > Hydroponies

Shopping Cart (0}

Not a Warehouse, Not a Depot but a Family Owned & Operated STORE

The Drip Store is a farnily owned and operated online store, selling drip irrigation systems since 1996. In our over 20

years in business our mission has never changed; sell quality products at cempetitive prices and perhaps most
importantly offer great customer servicel We preudly list our toll free number at the top of each page!

Walk-In Store now open in Chandler, AZ. / 221 E. Willis Rd. Suite 7

Spring Is Knocking!
Are you ready to Answer?

Get thal vegetable garden working
al peuk preformance this year to
enjoy FRESH produce early and ofters

Vegetable Garden Kits

Now Qualifying
For

FREE SHIPPING
All 500 ft and smaller

coils of 1/2" poly tube
Including All Drip Line!

New Arrivals
These are a few of the rmost recent additions to the store
Click Here to see more

SAEE

SALE SALE SALE
Beginner Drip Automated Drip Robust Landscape 500, 5/8 [15 mil}
Irrigation Kit for Up Irrigation Kit for a Drip Watering Kit Drip Tape with
to 50 Shrubs and Green Roof with for Up to 100 Emitters Every 12
Roses Up to 100 Plants Plants Inches
47500  367.00 $2eee  $N0.00 4560 $12500 $60:68  $50.00

ADD TGO CART ADD TO CART ADD TO CART ALD YO CART

Newsletter Sighup

( Read Qur Blog )

Stay up to date with what's happening
at The Drip Store, our WebSite and the
Drip Irtigation industry.

Enter E-mail Address Subscribe

Be the first 1o find out about our sales,
premotions and new additions,

Need Help ?

First Time User Guide Here
Familiarize yourseif with Drip Irrigation in this easy 10 follow guide

Exhibit "A"

L HARD TO FIND ITEMI ]

DIG Model#t
ML-506B

* .52 GPH

* 6" Spacing
*500 FT

* Brown

EAQ's Are HERE
Not sure of how to order? Maybe wondering
the best way to find a product? Well click
the link above te read all about it and

become an expert en shopping with us!

Custemer Comments

"Just wanted to ket you know that | will
promote your organization at any opportunity!
I'm new to this and spoke with a tech on the
phone who gave me the unit nurmbers of
;everything I needed to order, after patiently
listening to our stuation here. What a refief!
iThen, it all came just as it was ordered {and
équicklyl. | have yet to install it however am
canfident the outcome will be more than
sufficient ta keep our trees alive and wall,
Thanks so ruch?’

Rodney D.

"Thank you so much for having a product that
doesn't leak like the valves | bought at Lowe's!
Yes they were a little more monay but the
quality sthere Il The rea! win is they don't leak
and easy te turn off and on! § will post cn
Facebook to get vou guys some free
advertising because why should | et my
(friends suffer with substandard products from
box stores when they can have stuff shipped to
thern from you s easily and a better quality
product!”

Donald B, Nevada




Check our 9 chapter tutorial Below to increase your knowledge,
common questions and becorme your own expert!

answer many

Answered all my questions on the phone,
dide'nt have to wait for a return email. Got my
order placed right there on the phone, shipped
same day. Thanks Drip Store!

tlessie, Minnesota

EZ-Fi.0 is the fastest
and easiest way to
have a beautiful
landscape and a
healthy garden, EZ-
FLO Hose and Drip
Systems can be used
with any Liguid or
Water Soluble product,
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The low volume drip irrigation experts since 1996, The Drip Store offers drip irrigation

products specifically developed for landscapers, commercial growers, and homeowners, !

[ At The Drip Store,
and solar powered controllers at great p
Laffordable drip irrigation systems.

we offer low volume ir

rigation, tubing, irrigation valves, battery, AfC

rices! Save both water and money with our




Ftore Infennation

Cornpuany information

Some of our suppliers

* Antelco s Primerus
+ Amiad » Lasce

+ Bermad ¢ Netafim

s DIG + Senninger

* Jain * Green King
* Tempo * Bowsmith

* Rivulis * Galeon

Terms of Use
Privacy Policy
Returrs Policy
Shipping Policy
Site Map

About s
Customer Service
Contact Us

Cur Blag

Jobs Listing

i The Drip Store
221 E. Willis Rd. Ste 7
Chandler, AZ 85286

!
|

COPYRIGHT © 2018 - THE DRIP STORE - ALL RIGHTS RESERVED - THE DRIP STORE IS A

REGISTERED TRADEMARK

Acoount Links

Log Into Acecunt
Creata Actount

Customer Orders & Returns

Subscribe to our Newsletter B |



