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EXAMINING ATTORNEY’S APPEAL BRIEF

The applicant, ACT, Inc., has appealed the trademark examining attorney’s final refusal to
register the marks BRONZE (Serial No. 88693022), SILVER (Serial No. 88693155), GOLD (Serial No.
88693139), and PLATINUM (Serial No. 88693119) for the following certification services in International
Class B because the specimens of record do not show evidence of use in commerce as certification
marks under Trademark Act Sections 1, 4, and 45, 15 U.S.C. §§1051, 1054, 1127, and the activities

recited in the identification of services are not registrable services under Trademark Act Sections 1, 2, 3,



and 45, 15 U.S.C. §§1051-1053, 1127: “The rendering and performance of workplace services in the
nature of business management services, business administration services, financial operations services,
architecture, construction and engineering services, Information technology services, agriculture
services, namely, contract farming for others; natural resource services, namely, natural resource
management and research in the field of natural resources; food preparation and serving services; arts
services, namely, graphic art design;, entertainment services, namely, media production services for
film, television and theatrical performances;, media services, namely, media relations and media
production services; communications services namely, telecommunications services; education and
training services, government relation services; public administration services; health science services;
hospitality and tourism services; human resource services; legal services; public safety services in the
nature of firefighting, police and civil protection services; corrections penal services, namely, providing
correctional facilities and security services; contract manufacturing services; marketing and sales
promotion for others; transportation services; logistics management services; community and social
services in the nature of education courses at the primary and secondary level, public housing services
and public medical clinic services; and installation, maintenance and repair services in the field of
automobiles, electronics, appliances and residential and commercial buildings provided to an employer
by individual employees or prospective employees who possess the necessary foundational skills in core
disciplines, namely, reading, math and graphic literacy.” It is respectfully requested that these refusals

be affirmed.

STATEMENT OF FACTS

On November 14, 2019, the applicant ACT, Inc., filed four co-pending applications under
Trademark Act Section 1(a) to register the marks BRONZE (standard characters), SILVER (standard
characters), GOLD (standard characters), and PLATINUM (standard characters) for the following

certification services in International Class B: “The rendering and performance of workplace services by



individuals who possess the necessary foundational skills in core disciplines, namely reading, math and

graphic literacy”.

On February 6, 2020, the examining attorney issued an Office Action in each of the co-pending
applications wherein the applicant was required to identify with great specificity the services being
certified and to amend the certification statement to state with greater specificity the features or

characteristics of the services that are certified.

On April 18, 2020 and April 25, 2020, respectively, the examining attorney issued Priority Actions
wherein registration of the applicant’s mark BRONZE (Serial No. 88693022), SILVER (Serial No.
88693155), and GOLD (Serial No. 88693139) were partially refused under Section 2(d) of the Trademark
Act, 15 U.S.C. §1052(d). The examining attorney also advised the applicant of certain prior pending
applications. Further, the examining attorney issued Examiner’s Amendments amending the
identification of services and certification statements in Serial Nos. 88693022, 88693155, and 88693139.

The services were amended to read as follows in International Class B:

“The rendering and performance of workplace services in the nature of business
management services, business administration services, financial operations services,
architecture, construction and engineering services, Information technology services,
agriculture and natural resource services, food preparation and serving services, arts,
entertainment, media and communications services, education and training services,
government and public administration services, health science services, hospitality and
tourism services, human services, legal services, public safety, corrections and security
services, manufacturing services, marketing and sales services, transportation,
distribution and logistics services, community and social services, and installation,
maintenance and repair services by individuals who possess the necessary foundational
skills in core disciplines, namely reading, math and graphic literacy.”

The certification statements were amended to read as follows:

“The certification mark, as used by persons authorized by the certifier, certifies that the
services are being performed by a person who meets certain standards and measures of
competency set by certifier for the practice in the field of of business management



services, business administration services, financial operations services, architecture,
construction and engineering services, Information technology services, agriculture and
natural resource services, food preparation and serving services, arts, entertainment,
media and communications services, education and training services, government and
public administration services, health science services, hospitality and tourism services,
human services, legal services, public safety, corrections and security services,
manufacturing services, marketing and sales services, transportation, distribution and
logistics services, community and social services, and installation, maintenance and
repair services, an indication that the workplace services are being performed by
individuals with the necessary foundational skills to meet the needs of the employer.”

On June 12, 2020, June 22, 2020, and June 23, 2020, respectively, the applicant submitted
arguments against the partial refusals under Trademark Act Section 2(d) and amended the identification

of services in each of the co-pending applications in International Class B to:

“The rendering and performance of workplace services in the nature of business
management services, business administration services, financial operations services,
architecture, construction and engineering services, Information technology services,
agriculture and natural resource services, food preparation and serving services, arts,
entertainment, media and communications services, education and training services,
government and public administration services, health science services, hospitality and
tourism services, human services, legal services, public safety, corrections and security
services, manufacturing services, marketing and sales services, transportation,
distribution and logistics services, community and social services, and installation,
maintenance and repair services provided to an employer by individual employees or
prospective employees who possess the necessary foundational skills in core disciplines,
namely reading, math and graphic literacy desired by the employer.”

On July 27, 2020, the examining attorney issued Examiner’s Amendments in each of the co-
pending applications amending the identification of services and certification statements. The services

in International Class B were amended to read as follows:

“The rendering and performance of workplace services in the nature of business
management services, business administration services, financial operations services,
architecture, construction and engineering services, Information technology services,
agriculture services, namely, contract farming for others; natural resource services,
namely, natural resource management and research in the field of natural resources;
food preparation and serving services; arts services, namely, graphic art design;,



entertainment services, namely, media production services for film, television and
theatrical performances;, media services, namely, media relations and media production
services; communications services namely, telecommunications services; education and
training services, government relation services; public administration services; health
science services; hospitality and tourism services; human resource services; legal
services; public safety services in the nature of firefighting, police and civil protection
services; corrections penal services, namely, providing correctional facilities and security
services; contract manufacturing services; marketing and sales promotion for others;
transportation services; logistics management services; community and social services in
the nature of education courses at the primary and secondary level, public housing
services and public medical clinic services; and installation, maintenance and repair
services in the field of automobiles, electronics, appliances and residential and
commercial buildings provided to an employer by individual employees or prospective
employees who possess the necessary foundational skills in core disciplines, namely,
reading, math and graphic literacy.”

The certification statements were amended to read as follows:

“The certification mark, as used by persons authorized by the certifier, certifies that the
services are being performed by a person who meets certain standards and measures of
competency set by certifier relating to necessary foundational skills to meet the needs
of the employer with respect to reading, math and graphic literacy.”

On July 29, 2020, the examining attorney issued Examiner’s Amendments in each of the co-

pending applications amending the application filing date to April 18, 2020 per TMEP §204.03.

On August 1, 2020, each of the co-pending applications were approved for publication.

On August 19, 2020, each of the co-pending applications were withdrawn from publication.

On November 2, 2020, the examining attorney issued Office actions in each of the co-pending
applications wherein registration of applicant’s marks were refused under Trademark Act Sections 1, 2,
3, and 45, 15 U.S.C. §§1051-1053, 1127, on the ground that the activities recited in the identification of
services are not registrable services as contemplated by the Trademark Act. Also, registration was

refused under Trademark Act Sections 1, 4, and 45, 15 U.S.C. §§1051, 1054, 1127, because the



specimens of record do not show the applied-for marks as actually used in commerce as certification

marks.

On May 3, 2021, the applicant submitted a response to the Office action in each of the co-
pending applications, wherein applicant argued against the refusal under Trademark Act Sections 1, 2, 3,

and 45.

On June 8, 2021, unpersuaded by applicant’s arguments, the examining attorney issued Final
Office actions in each of the co-pending applications in which the refusal under Trademark Act Sections
1, 2, 3, and 45, 15 U.S.C. §§1051-1053, 1127, was maintained and made final on the ground that the
activities recited in the identification of services are not registrable services as contemplated by the
Trademark Act. Also, the refusal under Trademark Act Sections 1, 4, and 45, 15 U.S.C. §§1051, 1054,
1127, was maintained and made final because the specimens of record do not show the applied-for

marks as actually used in commerce as certification marks.

On August 6, 2021, each of applicant’s co-pending applications were reassigned to the

undersigned examining attorney.

On December 7, 2021, applicant timely filed a Notice of Appeal with the Trademark Trial and

Appeal Board (“Board”) in each of the co-pending applications.

On February 4, 2022, applicant timely filed its Appeal Brief in each of the co-pending

applications.

On February 7, 2022 and February 10, 2022, respectively, the applicant’s Appeal Brief in each of

the co-pending applications were forwarded to the undersigned examining attorney.



On February 16, 2022, the undersigned examining attorney filed a Motion to Consolidate
applicant’s four co-pending applications for the marks BRONZE (Serial No. 88693022), SILVER (Serial No.

88693155), GOLD (Serial No. 88693139), and PLATINUM (Serial No. 88693119).

On February 18, 2022, the Board granted the examining attorney’s Motion to Consolidate.

ISSUES

The issues on appeal are: (1) whether the specimens of record show evidence of use of the
applied-for marks in commerce as certification marks under Trademark Act Sections 1, 4, and 45, 15
U.S.C. §§1051, 1127; and (2) whether the activities recited in the identification of services provided by
employees to employers or prospective employers are registrable services under Trademark Act

Sections 1, 2, 3, and 45, 15 U.S.C. §§1051-1053, 1127.

ARGUMENTS

. OBJECTION TO EVIDENCE SUBMITTED IN APPLICANT’S APPEAL BRIEF

Applicant has submitted new evidence with its appeal brief. Specifically, applicant submitted
what appear to be revised screenshots from its website. February 4, 2022 Applicant’s Appeal Brief,
Exhibits C and D, TSDR p. 41-47. The record in an application should be complete prior to the filing of an
appeal. 37 C.F.R. §2.142(d); TBMP §§1203.02(e), 1207.01; TMEP §710.01(c). Because applicant’s new
evidence was untimely submitted during an appeal, the trademark examining attorney objects to this
evidence and requests that the Board disregard it. See In re Inn at St. John’s, LLC, 126 USPQ2d 1742,
1744 (TTAB 2018), aff’d per curiam, 777 F. App’x 516, 2019 BL 343921 (Fed. Cir. 2019); In re Fiat Grp.
Mktg. & Corp. Commc’ns S.p.A, 109 USPQ2d 1593, 1596 (TTAB 2014); TBMP §§1203.02(e), 1207.01;

TMEP §710.01(c).



Applicant has also submitted a list of registrations. February 4, 2022 Applicant’s Appeal Brief,
TSDR p. 11. However, the mere submission of a list of registrations does not make such registrations
part of the record. See In re Peace Love World Live, LLC, 127 USPQ2d 1400, 1405 n.17 (TTAB 2018)
(citing In re 1st USA Realty Prof’ls, 84 USPQ2d 1581, 1583 (TTAB 2007); In re Duofold Inc., 184 USPQ 638,
640 (TTAB 1974)); TBMP §1208.02; TMEP §710.03. To make registrations part of the record, an
applicant must submit copies of the registrations, or the complete electronic equivalent from the
USPTO’s automated systems, prior to appeal. In re Star Belly Stitcher, Inc., 107 USPQ2d 2059, 2064

(TTAB 2013); TBMP §1208.02; TMEP §710.03. Accordingly, these registrations should not be considered.

Il THE SPECIMENS OF RECORD DO NOT SHOW USE OF THE APPLIED-FOR MARKS AS
CERTIFICATION MARKS

The specimens of record do not show the applied-for marks as actually used in commerce as
certification marks. Trademark Act Sections 1, 4, and 45, 15 U.S.C. §§1051, 1054, 1127; see 37 C.F.R.

§62.45(a)(4)(i)(E), 2.56(a), (b)(5); TMEP §§904.07(a), 1306.02(a)(i)(B).

A certification mark specimen must show how an authorized party other than the owner
actually uses the mark in commerce to certify “regional or other origin, material, mode of manufacture,
quality, accuracy, or other characteristics of that person’s goods or services; or that members of a union
or other organization performed the work or labor on the goods or services.” 37 C.F.R. §2.56(b)(5);
TMEP §1306.02(a)(i)(B). Further, the identification of services in a certification mark describes the

services of the party who will receive the certification. See TMEP §1306.02(c).

As applicant noted, “whether or not specific matter functions as a certification mark depends on
whether the matter is used in connection with the goods or services in such a manner that the

purchasing public will recognize it, either consciously or otherwise, as a certification mark.” TMEP



§1306.04(d)(ii). February 4, 2022 Applicant’s Appeal Brief, TSDR p. 19. In the present case, the
specimens do not show use in a manner that the purchasing public would recognize the applied-for

marks as certification marks for the identified services.

A. The Nature of Applicant’s Services is Merely a Rating System Based on Standardized
Tests

Applicant explained the nature of its certification clearly in its appeal brief. The applicant
provides standardized tests for skills such as math, reading, and graphic literacy, and provides a rating
based on the test scores. See February 4, 2022 Applicant’s Appeal Brief, TSDR p. 3-6. The skills being
tested are not specifically designed for any particular occupation. Applicant merely identifies
fundamental and non-industry specific skills that it believes will be useful for different job positions. See
February 4, 2022 Applicant’s Appeal Brief, TSDR p. 7. Accordingly, applicant is not certifying that the
person certified possesses characteristics or qualifications that are specifically required or designed to
be able to perform the applied-for services of “business management services, business administration
services, financial operations services, architecture, construction and engineering services, Information
technology services, agriculture services, namely, contract farming for others; natural resource services,
namely, natural resource management and research in the field of natural resources; food preparation
and serving services; arts services, namely, graphic art design;, entertainment services, namely, media
production services for film, television and theatrical performances;, media services, namely, media
relations and media production services; communications services namely, telecommunications
services; education and training services, government relation services; public administration services;
health science services; hospitality and tourism services; human resource services; legal services; public
safety services in the nature of firefighting, police and civil protection services; corrections penal
services, namely, providing correctional facilities and security services; contract manufacturing services;

marketing and sales promotion for others; transportation services; logistics management services;



community and social services in the nature of education courses at the primary and secondary level,
public housing services and public medical clinic services; and installation, maintenance and repair

services in the field of automobiles, electronics, appliances and residential and commercial buildings.”

The use of the applied-for marks is analogous to diplomas. In In re University of Mississippi, the
Board held that a seal on a diploma merely signifies that a graduate has met the university’s standards,
and did not represent use as a certification mark. 1 USPQ2d 1909 (TTAB 1987). The applicant in that
case argued that it certifies graduating students, indicating that they have “met the standards of
experience, skill and competency promulgated by the various schools and colleges of the applicant.” /d.
at 1911. However, the Board noted that “it is clear that the applicant is not certifying the quality or
characteristic of any goods or services of others as is required of a certifier.” Id. The same can be said
here, applicant is not certifying the quality or characteristic of any good or service. The applicant is

simply providing an indicator of fundamental skills test results.

Generally, in cases where use as a certification mark for a professional service has been found,
the applicants have demonstrated that the requirements and standards were specifically designed and
created for the particular profession it claims to certify. See In re Council on Certification of Nurse
Anesthetists, 85 USPQ2d 1403 (TTAB 2007); In re Nat'l Inst. for Auto. Serv. Excellence, 218 USPQ 744,

747 (TTAB 1983).

B. Applicant’s Specimens Do Not Show Use of the Applied-for Marks as Certification
Marks

Matter that might appear to be simply a title or a degree may function as a certification mark if
used in the proper manner. TMEP § 1306.04(d)(ii). However, the specimens of record do not show use
of the applied-for marks in a manner that the public would understand that the identified services in the
applications are being certified to be performed under any job-specific standard. The Board noted in In

re Software Publishers Ass’n, “a certification mark for services must be used in a manner analogous to



that of a service mark, namely in the sale or advertising of the services rendered.” 69 USPQ2d 2009,

2014 (TTAB 2003).

In In re National Association of Purchasing Management, the Board held that the mark C.P.M.,
which stands for “certified purchasing manager,” was not being used as a certification mark, where the
only use in the case consisted of business cards of two purchasing managers; this does not constitute

use as a certification mark, but rather functions solely as a title or degree. 228 USPQ 768 (TTAB 1986).

In In re National Association of Legal Secretaries, the Board held the designation PROFESSIONAL
LEGAL SECRETARY, as used on applicant’s specimens, which consisted of business-card-size certificates,
does not constitute use as a certification mark, but rather merely identifies a title awarded to the

cardholder. 221 USPQ 50 (TTAB 1983).

In In re Institute of Certified Professional Business Consultants, the Board held that the mark C P
B C, as used on applicant’s specimens, which consisted of the business cards of an authorized individual,
does not constitute use as a certification mark, but rather merely identifies a title or degree earned by

an individual. 216 USPQ 338 (TTAB 1982).

In In re Professional Photographers of Ohio, Inc., the Board held the mark CERTIFIED
PROFESSIONAL PHOTOGRAPHER, as used on applicant's letterhead specimens, does not constitute use

as a certification mark, but rather as one of a number of titles. 149 USPQ 857 (TTAB 1966).

In the present case, the specimens of record consist of the following:

(1) Pictures of certificates showing an individual has reached the “BRONZE”, “SILVER”,
“GOLD”, or “PLATINUM” level, with what appear to be the individual’s score report on
the back of the certificates. Serial Nos. 88693022, 88693155, 88693139, and

88693119, November 14, 2019 Specimen, TSDR p. 1-2.



(2) Excerpts of informational material provided to the certificate holder. Serial Nos.

88693022, 88693155, 88693139, and 88693119, November 14, 2019 Specimen, TSDR

p. 3.

(3) Excerpts of job postings referencing “BRONZE”, “SILVER”, “GOLD”, or “PLATINUM”
level candidates as preferred candidates. Serial Nos. 88693022, 88693155, 88693139,

and 88693119, November 14, 2019 Specimen, TSDR p. 4-6.

(4) Excerpts of resumes stating that the individual has obtained a “BRONZE”, “SILVER”,
“GOLD”, or “PLATINUM” level certification or award. Serial No. 88693022, November
14, 2019 Specimen, TSDR p. 7-9; Serial No. 88693155, November 14, 2019 Specimen,
TSDR p. 7; Serial No. 88693139, November 14, 2019 Specimen, TSDR p. 7-10; Serial No.

88693119, November 14, 2019 Specimen, TSDR p. 7-9.

The pictures of the certificates by themselves are insufficient to show use as a certification mark
because they are likely to be perceived as merely an indicator of a title or degree. See In re Software
Publishers Ass’n, 69 USPQ2d 2009 (TTAB 2003) (CERTIFIED SOFTWARE MANAGER used on certificate
merely indicates that holder of the certificate has been awarded a title or degree, and is not likely to be
perceived as certification mark). See Serial Nos. 88693022, 88693155, 88693139, and 88693119,

November 14, 2019 Specimen, TSDR p. 2.

The excerpts of the informational material provided to the certificate holder do not show proper
certification mark use because the materials are provided by the mark owner, ACT, Inc. The text
contained in the materials suggest the materials are created by ACT, Inc. The materials state
“Congratulations on earning a [Bronze, Silver, Gold, Platinum] National Career Readiness
Certificate....This credential is registered with ACT and may be verified by employers at

NationalCareerReadiness.org.” See Serial Nos. 88693022, 88693155, 88693139, and 886931139,



November 14, 2019 Specimen, TSDR p. 3. These informational materials are similar in nature to the
promotional materials discussed in In re Council on Certification of Nurse Anesthetists, where the Board
determined that materials used to promote a mark to prospective authorized users do not show use as a

certification mark. 85 USPQ2d 1403, 1410 (TTAB 2007).

The excerpts of the job postings do not show proper certification mark use because the postings
merely tell the reader what the preferred qualifications of the employer are. Moreover, the job postings
do not show use by persons offering any of the services identified in the applications. The purpose of a
certification mark is to inform purchasers that the goods or services of a person possess certain
characteristics or meet certain qualifications or standards established by another person. TEMP
1306.01(b). Here, the job postings do not serve the purpose of informing purchasers that it meets
certain certification standards; rather, the postings merely communicate to the reader what are the
preferred qualifications of a prospective employee. See Serial Nos. 88693022, 88693155, 88693139, and

88693119, November 14, 2019 Specimen, TSDR p. 4-6.

The excerpts of the resumes do not show proper certification mark use because they merely
show that an individual has obtained an award or certificate named “National Career Readiness
Certificate (NCRC) — [Bronze, Silver, Gold, Platinum].” See Serial No. 88693022, November 14, 2019
Specimen, TSDR p. 7-9; Serial No. 88693155, November 14, 2019 Specimen, TSDR p. 7; Serial No.
88693139, November 14, 2019 Specimen, TSDR p. 7-10; Serial No. 88693119, November 14, 2019
Specimen, TSDR p. 7-9. As used in the resumes, the applied-for marks merely indicate a rating for
general fundamental skills that are not specified for any particular job position. Accordingly, there is

nothing in the resumes to indicate what specific services of the individual are being certified.

In the present case, the applicant lists the following certification services in International Class B:



“The rendering and performance of workplace services in the nature of business
management services, business administration services, financial operations services,
architecture, construction and engineering services, Information technology services,
agriculture services, namely, contract farming for others; natural resource services,
namely, natural resource management and research in the field of natural resources;
food preparation and serving services; arts services, namely, graphic art design;,
entertainment services, namely, media production services for film, television and
theatrical performances;, media services, namely, media relations and media production
services; communications services namely, telecommunications services; education and
training services, government relation services; public administration services; health
science services; hospitality and tourism services; human resource services; legal
services; public safety services in the nature of firefighting, police and civil protection
services; corrections penal services, namely, providing correctional facilities and security
services; contract manufacturing services; marketing and sales promotion for others;
transportation services; logistics management services; community and social services in
the nature of education courses at the primary and secondary level, public housing
services and public medical clinic services; and installation, maintenance and repair
services in the field of automobiles, electronics, appliances and residential and
commercial buildings provided to an employer by individual employees or prospective
employees who possess the necessary foundational skills in core disciplines, namely,
reading, math and graphic literacy.”

None of the specimens of record show use of the applied-for marks as certification marks in connection
with any of the applied-for services. More importantly, none of the specimens indicate that a holder of

the certificate has met specific standards of any particular job position.

In In re Council on Certification of Nurse Anesthetists, the specimens were found to show use of
the applied-for mark in a manner which the consuming public would understand that it is a certification
mark. See In re Council on Certification of Nurse Anesthetists, 85 USPQ2d 1403 (TTAB 2007). In that
case, the Board determined the following specimens together to be persuasive in showing use as a
certification mark: certification certificate and brochures bearing the certification mark, both of which
are displayed by certified nurses at their places of business, as well as, literature about the requirements
that are specifically designed for nurse anesthetists for certification that are made available to the

public. /d. at 1409-1410. This type of use is absent in the present case.



For the reasons stated above, the specimens of record do not show the applied-for marks as

actually used in commerce as certification marks under Trademark Act Sections 1, 4, and 45.

. THE ACTIVITIES IDENTIFIED IN THE APPLICATIONS ARE NOT SERVICES CONTEMPLATED BY THE
TRADEMARK ACT

Registration is refused because the activities recited in the identification of services, when
viewed in conjunction with the specimen, are not registrable services as contemplated by the
Trademark Act. Trademark Act Sections 1, 2, 3, and 45, 15 U.S.C. §§1051-1053, 1127; see TMEP

§§904.07(b), 1301.01 et seq.

The following activities recited in the identification of services in International Class B are not
registrable services as contemplated by the Trademark Act: “The rendering and performance of
workplace services in the nature of business management services, business administration services,
financial operations services, architecture, construction and engineering services, Information
technology services, agriculture services, namely, contract farming for others; natural resource services,
namely, natural resource management and research in the field of natural resources; food preparation
and serving services; arts services, namely, graphic art design;, entertainment services, namely, media
production services for film, television and theatrical performances;, media services, namely, media
relations and media production services; communications services namely, telecommunications
services; education and training services, government relation services; public administration services;
health science services; hospitality and tourism services; human resource services; legal services; public
safety services in the nature of firefighting, police and civil protection services; corrections penal
services, namely, providing correctional facilities and security services; contract manufacturing services;

marketing and sales promotion for others; transportation services; logistics management services;



community and social services in the nature of education courses at the primary and secondary level,
public housing services and public medical clinic services; and installation, maintenance and repair
services in the field of automobiles, electronics, appliances and residential and commercial buildings
provided to an employer by individual employees or prospective employees who possess the
necessary foundational skills in core disciplines, namely, reading, math and graphic literacy.”

Trademark Act Sections 1, 2, 3, and 45, 15 U.S.C. §§1051-1053, 1127; see TMEP §§1301.01 et seq.

The activities set forth as services in an application are reviewed using the following criteria to

determine whether the services are registrable:

(1) A service is a real activity, not an idea, concept, process, or system.
(2) A service is performed primarily for the benefit of someone other than the applicant.
(3) A service is an activity that is sufficiently separate and qualitatively different from an

applicant’s principal activity, i.e., it cannot be an activity that is merely incidental or

necessary to an applicant’s larger business.

TMEP §1301.01(a); see In re Dr Pepper Co., 836 F.2d 508, 509-510, 5 USPQ2d 1207, 1208-1209 (Fed. Cir.

1987); In re Canadian Pac. Ltd., 754 F.2d 992, 994-95, 224 USPQ 971, 973 (Fed. Cir. 1985).

The examining attorney does not dispute whether professional activities identified in the
application are “real activities” as defined by the Trademark Act. However, the examining attorney
contends that applicant’s specimens and the evidence presented by the applicant show that the
underlying “activity” that is the subject of applicant’s certification are fundamental skills rather than the

list of professional activities specified in the identification.

The examining attorney also argues that the services identified in the application are not

primarily performed for the benefit of someone other than the applicant. The activities performed for



an employer by an employee or prospective employee may arguably be performed for the benefit of the
employer. However, an employee is hired by an employer specifically to contribute to the employer’s
business endeavor. In effect, employees generally act as agents of the employer. Thus, in a regular
employment situation, the services being offered by the holder of the certification (agent) are not really
qualitatively different from the employer’s (principal) larger business. Accordingly, the second and third

criteria for determining what constitutes a service are not met here.

The examining attorney requests the Board take judicial notice of the attached online
encyclopedia entries from Wikipedia, for “Employment,” “Law of Agency,” and “Consumer”, which
describe the employer-employee and consumer-business relationships. TBMP §1208.04.
“Employment” is described as “a relationship between two parties regulating the provision of paid
labour services.... Employees work in return for wages.... An employee contributes labor and expertise
to an endeavor of an employer or of a person conducting a business or undertaking...and is usually hired
to perform specific duties which are packaged into a job.” See attached Wikipedia online encyclopedia
entry. According to the “Law of Agency,” “A business owner often relies on an employee or another
person to conduct a business.” See attached Wikipedia online encyclopedia entry. “Consumer” is
described as “a person or group who intends to order, orders, or uses purchased goods, products, or
services primarily for personal, social, family, household and similar needs, not directly related to
entrepreneurial or business activities.” See attached Wikipedia online encyclopedia entry. Because an
employer does not “purchase” an employee’s activities for its own personal need, but rather only in

relation to its business activities, it cannot be characterized as a “service.”

As discussed above, a certification mark is used by someone other than the applicant. Thus, the
user of the certification mark steps in the shoes of the applicant. In an employer-employee relationship,
the employee acts on behalf of the employer, and when the employee’s activities are conducted for the

employer’s principal business, they are not distinct services. The TMEP illustrates this distinction by



explaining that “a company that sets up a personnel department to employ workers for itself is merely
facilitating the conduct of its own business, while a company whose business is to recruit and place
workers for other companies is performing employment agency services.” TMEP 1301.01(a)(ii). The
facts in the present case are distinguishable from those in American Int’l Reinsurance Co. v. Airco, Inc.
570 F.2d 941 (C.C.P.A. 1978). While the Court found that the retirement income plan offered to
employees constitute services, the retirement income plan offered by the employer to its employees is
distinctly different from the employer’s principal business of manufacturing of sundry products. /d.. In
the present case, the activities provided to an employer by individual employees or prospective
employees are merely facilitating the conduct of the employer’s own business. Accordingly, they are

not “services” as contemplated by the Trademark Act.

Applicant cites several cases to support its argument that the services provided to an employer
by individual employees are considered services contemplated within the Trademark Act. See February
4, 2022 Applicant’s Appeal Brief, TSDR p. 18-23. The examining attorney argues that the facts in the
cited cases are not analogous to the facts in the present case; therefore, the applicant’s cited cases are

not persuasive in the present case.

In the Huthwaite case, the court held that the defendant’s sales training program offered to its
own employees constituted a service within the meaning of the Lanham Act because the employees
benefitted by being able to take their sales training experience with them. See Huthwaite, Inc., v.
Sunrise Assisted Living, Inc., 204 USPQ 692 (TTAB 1979). The facts in the Huthwaite case are not
analogous to the facts in the present case because in the present case employers do not derive any
benefit from employees’ activities conducted in the course of their employment that is separable from

the employers’ overall business endeavors.



With respect to In re The Council on Certification of Nurse Anesthetists, In re National Council for
Therapeutic Recreation Certification, Inc., and Am. Int’| Reinsurance Co., none of these cases show that
the mark is being used in an employment-seeking situation; thus, the facts are not analogous to the fact
in the present case. See In re Council on Certification of Nurse Anesthetists, 85 USPQ2d 1403 (TTAB
2007); In re National Council for Therapeutic Recreation Certification, Inc., 2006 TTAB LEXIS 411 (T.T.A.B.

2006); Am. Int’l Reinsurance Co. v. Airco, Inc., 570 F.2d 941 (C.C.P.A. 1978).

Further, in the ACT, Inc. case, the court merely determined that there is a triable question as to
whether applicant’s marks are certification marks, but did not make a decision on that issue. See ACT,
Inc. v. 22 Worldwide Interactive Network, No. 3:18-cv-186, 2019 U.S. Dist. LEXIS 136927 (E.D. Tenn. Aug.

14, 2019).

Applicant also cites U.S. Registration No. 2768919 for the mark DIAMOND CERTIFIED for the
following certification services in International Class B: “Home construction, repair, maintenance, and
furnishings services, personal care services, health care services, automobile maintenance, repair and
parts supply services, transportation services, financial services, namely, banking, financial planning, real
estate loan, insurance, stock brokerage, tax preparation, savings and loan, and resume preparation
services, employment agency services, professional services, namely, accounting, architectural, and legal
services, appliance repair services, carpet and drapery cleaning services, equipment rental services,

catering services, dating services, day care services, diaper services, and cemeteries.”

The specimen in Registration No. 2768919 shows a newspaper advertisement for window
installation services with a certification mark on the advertisement next to the name and contact
information for the company providing the window installation services indicating the company is a
“Diamond Certified” company. June 8, 2021 Final Office Action, TSDR p.3. Window installation services

are encompassed within the applicant’s “home...repair, maintenance” services. Accordingly, the



specimen in Registration No. 2768919 shows proper use of the certification mark in connection with the
applied-for services. In contrast, the specimens of record in the present case do not show proper use of

the certification mark in connection with the applied-for services for the reasons set forth above.

CONCLUSION

For the foregoing reasons, the specimens of record do not show evidence of use of the applied-
for marks in commerce as certification marks under Trademark Act Sections 1, 4, and 45, 15 U.S.C.
§8§1051, 1054, 1127, and the activities recited in the identification of services provided by employees to
employers or prospective employers are not registrable services under Trademark Act Sections 1, 2, 3,
and 45, 15 U.S.C. §§1051-1053, 1127. Accordingly, it is respectfully requested that the refusal to

register be affirmed.

Respectfully submitted,

/Julie Choe/

Trademark Examining Attorney

United States Patent and Trademark Office
Law Office 126

(571) 270-3368

julie.choe@uspto.gov

Andrew Lawrence



Managing Attorney
Law Office 126
571-272-9342

Andrew.Lawrence@uspto.gov
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Employees and employers [edi]

Not to be confused with Supervisor.
Further information: List of largest employers, List of professions, and Tradesman

An employee contributes labor and expertise to an endeavor of an employer or of a person conducting a business or
undertaking (PCB)[Z] and is usually hired to perform specific duties which are packaged into a job. In a corporate context,
an employee is a person who is hired to provide services to a company on a regular basis in exchange for compensation
and who does not provide these services as part of an independent business.[*!

Independent contractor |edit]
This section is about the classification in general. For other uses, see Independent contractor (disambiguation).

An issue that arises in most companies, especially the ones that are in the gig economy, is the classification of workers. A
lot of workers that fulfill gigs are often hired as independent contractors.

To categorize a worker as an independent contractor rather than an employee, an independent contractor must agree
with the client on what the finished work product will be and then the contractor controls the means and manner of
achieving the desired outcome. Secondly, an independent contractor offers services to the public at large, not just to one
business, and is responsible for disbursing payments from the client, paying unreimbursed expenses, and providing his or
her own tools to complete the job. Third, the relationship of the parties is often evidenced by a written agreement that
specifies that the worker is an independent contractor and is not entitled to employee benefits; the services provided by
the worker are not key to the business; and the relationship is not permanent.[“]

As a general principle of employment law, in the United States, there is a difference between an agent and an
independent contractor. The default status of a worker is an employee unless specific guidelines are met, which can be
determined by the ABC test.’l Thus, clarifying whether someone who performs work is an independent contractor or an
employee from the beginning, and treating them accordingly, can save a company from trouble later on.

Provided key circumstances, including ones such as that the worker is paid regularly, follows set hours of work, is
supplied with tools from the employer, is closely monitored by the employer, acting on behalf of the employer, only works
for one employer at a time, they are considered an employee,®l and the employer will generally be liable for their actions
and be obliged to give them benefits.”! Similarly, the employer is the owner of any invention created by an employee
“hired to invent,” even in the absence of an assignment of inventions. In contrast, a company commissioning a work by an
independent contractor will not own the copyright unless the company secures either a written contract stating that itis a
“work made for hire” or a written assignment of the copyright. In order to stay protected and avoid lawsuits, an employer
has to be aware of that distinction.[*!

Employer—worker relationship edit]

Employer and managerial control within an organization rests at many levels and has important implications for staff and
productivity alike, with control forming the fundamental link between desired outcomes and actual processes. Employers
must balance interests such as decreasing wage constraints with a maximization of labor productivity in order to achieve
a profitable and productive employment relationship.

Labor acquisition / hiring [edit]
Further information: Application for employment

The main ways for employers to find workers and for people to find employers are via jobs listings in newspapers (via
classified advertising) and online, also called job boards. Employers and job seekers also often find each other via
professional recruitment consultants which receive a commission from the employer to find, screen and select suitable
candidates. However, a study has shown that such consultants may not be reliable when they fail to use established
principles in selecting employees.[!] A more traditional approach is with a "Help Wanted" sign in the establishment
(usually hung on a window or door!®! or placed on a store counter).®] Evaluating different employees can be quite
laborious but setting up different techniques to analyze their skills to measure their talents within the field can be best
through assessments. Employer and potential employee commonly take the additional step of getting to know each other
through the process of a job interview.
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Training and development |edit]

Training and development refers to the employer's effort to equip a newly hired
employee with the necessary skills to perform at the job, and to help the
employee grow within the organization. An appropriate level of training and
development helps to improve employee's job satisfaction.[®]

Remuneration [edit]

There are many ways that employees are paid, including by hourly wages, by
piecework, by yearly salary, or by gratuities (with the latter often being combined

Wiki-training with employees of &
Regional Institute of Culture in
with another form of payment). In sales jobs and real estate positions, the Katowice 02

employee may be paid a commission, a percentage of the value of the goods or

services that they have sold. In some fields and professions (e.g., executive

jobs), employees may be eligible for a bonus if they meet certain targets. Some executives and employees may be paid
in stocks or stock options, a compensation approach that has the added benefit, from the company's point of view, of
helping to align the interests of the compensated individual with the performance of the company.

Under the faithless servant doctrine, a doctrine under the laws of a number of states in the United States, and most
notably New York State law, an employee who acts unfaithfully towards his employer must forfeit all of the compensation
he received during the period of his disloyalty.[ll11II12I13](14]

Employee benefits |[edit]

Employee benefits are various non-wage compensation provided to employees in addition to their wages or salaries. The
benefits can include: housing (employer-provided or employer-paid), group insurance (health, dental, life etc.), disability
income protection, retirement benefits, daycare, tuition reimbursement, sick leave, vacation (paid and non-paid), social
security, profit sharing, funding of education, and other specialized benefits. In some cases, such as with workers
employed in remote or isolated regions, the benefits may include meals. Employee benefits can improve the relationship
between employee and employer and lowers staff turnover.[%]

Organizational justice [edit]
Organizational justice is an employee's perception and judgement of employer's treatment in the context of fairness or
justice. The resulting actions to influence the employee-employer relationship is also a part of organizational justice.!'5!
Workforce organizing |edit]

Employees can organize into trade or labor unions, which represent the workforce to collectively bargain with the
management of organizations about working, and contractual conditions and services.['®]

Ending employment [edit]

Usually, either an employee or employer may end the relationship at any time, often subject to a certain notice period.
This is referred to as at-will employment. The contract between the two parties specifies the responsibilities of each when
ending the relationship and may include requirements such as notice periods, severance pay, and security measures.!"6]
In some professions, notably teaching, civil servants, university professors, and some orchestra jobs, some employees
may have tenure, which means that they cannot be dismissed at will. Another type of termination is a layoff.
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Concepts [edit]

The reciprocal rights and liabilities between a principal and an agent reflect commercial and legal realities. A business
owner often relies on an employee or another person to conduct a business. In the case of a corporation, since a
corporation can only act through natural person agents, the principal is bound by the contract entered into by the agent,
so long as the agent performs within the scope of the agency.

Athird party may rely in good faith on the representation by a person who identifies himself as an agent for another. It is
not always cost effective to check whether someone who is represented as having the authority to act for another actually
has such authority. If it is subsequently found that the alleged agent was acting without necessary authority, the agent will
generally be held liable.

Brief statement of legal principles [edt)

There are three broad classes of agent: [¢ation needed]

1. Universal agents hold broad authority to act on behalf of the principal, e.g. they may hold a power of attorney (also
known as a mandate in civil law jurisdictions) or have a professional relationship, say, as lawyer and client.

2. General agents hold a more limited authority to conduct a series of transactions over a continuous period of time;
and

3. Special agents are authorized to conduct either only a single transaction or a specified series of transactions over
a limited period of time.

Authority of Agency [edit]

An agent who acts within the scope of authority conferred by their principal binds the principal in the obligations they
creates against third parties. There are essentially three kinds of authority recognized in the law: actual authority (whether
express or implied), apparent authority, and ratified authority (explained here).

Actual authority [edit]
Main article: Actual authority

Actual authority can be of two kinds. Either the principal may have expressly conferred authority on the agent, or authority
may be implied. Authority arises by consensual agreement, and whether it exists is a question of fact. An agent, as a
general rule, is only entitled to indemnity from the principal if they have acted within the scope of their actual authority,
and if they act outside of that authority they may be in breach of contract, and liable to a third party for breach of the
implied warranty of authority.

Express actual authority [ edit]

Express actual authority means an agent has been expressly told they may act on behalf of a principal.

Implied actual authority [edit]

Implied actual authority, also called "usual authority", is authority an agent has by virtue of being reasonably necessary to
carry out his express authority. As such, it can be inferred by virtue of a position held by an agent. For example, partners
have authority to bind the other partners in the firm, their liability being joint and several, and in a corporation, all
executives and senior employees with decision-making authority by virtue of their position have authority to bind the
corporation. Other forms of implied actual authority include customary authority. This is where customs of a trade imply
the agent to have certain powers. In wool buying industries it is customary for traders to purchase in their own names.!
Also incidental authority, where an agent is supposed to have any authority to complete other tasks which are necessary
and incidental to completing the express actual authority. This must be no more than necessary!®!
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Apparent authority [edit]
Main articles: Apparent authority and Estoppel

Apparent authority (also called "ostensible authority") exists where the principal's words or conduct would lead a
reasonable person in the third party's position to believe that the agent was authorized to act, even if the principal and the
purported agent had never discussed such a relationship. For example, where one person appoints a person to a position
which carries with it agency-like powers, those who know of the appointment are enitled to assume that there is apparent
authority to do the things ordinarily entrusted to one occupying such a position. If a principal creates the impression that
an agent is authorized but there is no actual authority, third parties are protected so long as they have acted reasonably.
This is sometimes termed "agency by estoppel" or the "doctrine of holding out", where the principal will be estopped from
denying the grant of authority if third parties have changed their positions to their detriment in reliance on the
representations made.!*!

« Rama Corporation Ltd v Proved Tin and General Investments Ltd [1952] 2 QB 147, Slade J, "Ostensible or apparent
authority... is merely a form of estoppel, indeed, it has been termed agency by estoppel and you cannot call in aid an
estoppel unless you have three ingredients: (i) a representation, (ii) reliance on the representation, and (iii) an
alteration of your position resulting from such reliance."

Watteau v Fenwick in the UK [edit]

In the case of Watteau v Fenwick,[! Lord Coleridge CJ on the Queen's Bench concurred with an opinion by Wills J that a
third party could hold personally liable a principal who he did not know about when he sold cigars to an agent that was
acting outside of its authority. Wills J held that "the principal is liable for all the acts cf the agent which are within the
authority usually confided to an agent of that character, notwithstanding limitations, as between the principal and the
agent, put upon that authority." This decision is heavily criticised and doubted,®! though not entirely overruled in the UK. It
is sometimes referred to as "usual authority" (though not in the sense used by Lord Denning MR in Hely-Hutchinson,
where it is synonymous with "implied actual authority"). It has been explained as a form of apparent authority, or "inherent
agency power".

Authority by virtue of a position held to deter fraud and other harms that may befall individuals dealing with agents, there
is a concept of Inherent Agency power, which is power derived solely by virtue of the agency relation.I” For example,
partners have apparent authority to bind the other partners in the firm, their liability being joint and several (see below),
and in a corporation, all executives and senior employees with decision-making authority by virtue of their declared
position have apparent authority to bind the corporation.

Even if the agent does act without authority, the principal may ratify the transaction and accept liability on the transactions
as negotiated. This may be express or implied from the principal's behavior, e.g. if the agent has purported to actin a
number of situations and the principal has knowingly acquiesced, the failure to notify all concerned of the agent's lack of
authority is an implied ratification to those transactions and an implied grant of authority for future transactions of a similar
nature.

Liability [edi

Liability of agent to third party [edit]

If the agent has actual or apparent authority, the agent will not be liable for acts performed within the scope of such
authority, as long as the relationship of the agency and the identity of the principal have been disclosed. When the agency
is undisclosed or partially disclosed, however, both the agent and the principal are liable. Where the principal is not bound
because the agent has no actual or apparent authority, the purported agent is liable to the third party for breach of the
implied warranty of authority.

Liability of agent to principal |edit]

If the agent has acted without actual authority, but the principal is nevertheless bound because the agent had apparent
authority, the agent is liable to indemnify the principal for any resulting loss or damage.

Liability of principal to agent |edit]

If the agent has acted within the scope of the actual authority given, the principal must indemnify the agent for payments
made during the course of the relationship whether the expenditure was expressly authorized or merely necessary in
promoting the principal's business.

7:17:46 PM 4/4/2022



< c 0O @ en.wikipedia.org/wiki/Law_of agency Q

®
%

% 0O

Duties [edit]
An agent owes the principal a number of duties. These include:

« a duty to undertake the task or tasks specified by the terms of the agency;
« a duty to discharge his duties with care and due diligence;

An agent must not accept any new obligations that are inconsistent with the duties owed to the principal. An agent can
represent the interests of more than one principal, conflicting or potentially conflicting, only after full disclosure and
consent of the principal. An agent must not usurp an opportunity from the principal by taking it for himself or passing it on
to a third party.

In return, the principal must make a full disclosure of all information relevant to the transactions that the agent is
authorized to negotiate.

Termination [edit]

The internal agency relationship may be dissolved by agreement. Under sections 201 to 210 of the Indian Contract Act
1872, an agency may come to an end in a variety of ways:

1. Withdrawal by the agent — however, the principal cannot revoke an agency coupled with interest to the prejudice of
such interest. An agency is coupled with interest when the agent himself has an interest in the subject-matter of
the agency, e.g., where the goods are consigned by an upcountry constituent to a commission agent for sale, with
poor to recoup himself from the sale proceeds, the advances made by him to the principal against the security of
the goods; in such a case, the principal cannot revoke the agent's authority till the goods are actually sold and
debts satisfied, nor is the agency terminated by death or insanity (illustrations to s. 201);

2. By the agent renouncing the business of agency;

3. By discharge of the contractual agency obligations.

Alternatively, agency may be terminated by operation of law:

1. By the death of either party;
2. By the insanity of either party;
3. By the bankruptcy (insolvency) of either party;

The principal also cannot revoke the agent’s authority after it has been partly exercised, so as to bind the principal (s.
204), though he can always do so, before such authority has been so exercised (s. 203). Further, under s. 205, if the
agency is for a fixed period, the principal cannot terminate the agency before the time expired, except for sufficient cause.
If he does, he is liable to compensate the agent for the loss caused to him thereby. The same rules apply where the
agent, renounces an agency for a fixed period. Notice in this connection that want of skill, continuous disobedience of
lawful orders, and rude or insulting behavior has been held to be sufficient cause for dismissal of an agent. Further,
reasonable notice has to be given by one party to the other; otherwise, damage resulting from want of such notice, will
have to be paid (s. 206). Under s. 207, the revocation or renunciation of an agency may be made expressly or implicitly
by conduct. The termination does not take effect as regards the agent, till it becomes known to him and as regards third
party, till the termination is known to them (s. 208).

When an agent's authority is terminated, it operates as a termination of subagent also (s. 210).1%]
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Partnerships and Companies |[edit]

This has become a more difficult area as states are not consistent on the nature of a partnership. Some states opt for the
partnership as no more than an aggregate of the natural persons who have joined the firm. Others treat the partnership
as a business entity and, like a corporation, vest the partnership with a separate legal personality. Hence, for example, in
English law a partner is the agent of the other partners, whereas in Scots law "a [partnership] is a legal person distinct
from the partners of whom it is composed"l®] and so a partner is the agent of the partnership per se. This form of agency
is inherent in the status of a partner and does not arise out of a contract of agency with a principal.[c@00n needed] The
Partnership Act 1890 of the United Kingdom (which includes both England and Scotland) provides that a partner who acts
within the scope of his actual authority (express or implied) will bind the partnership when he does anything in the
ordinary course of carrying on partnership business. Even if that implied authority has been revoked or limited, the partner
will have apparent authority unless the third party knows that the authority has been compromised. Hence, if the
partnership wishes to limit any partner's authority, it must give express notice of the limitation to the world. However, there
would be little substantive difference if English law was amended:") partners will bind the partnership rather than their
fellow partners individually. For these purposes, the knowledge of the partner acting will be imputed to the other partners,
or to the firm if a separate personality. The other partners or the firm are the principal and third parties are entitled to
assume that the principal has been informed of all relevant information. This causes problems when one partner acts
fraudulently or negligently and causes loss to clients of the firm. In most states, a distinction is drawn between knowledge
of the firm's general business activities and the confidential affairs as they affect one client. Thus, there is no imputation if
the partner is acting against the interests of the firm as a fraud. There is more likely to be liability in tort if the partnership
benefited by receiving fee income for the work negligently performed, even if only as an aspect of the standard provisions
of vicarious liability. Whether the injured party wishes to sue the partnership or the individual partners is usually a matter
for the plaintiff since, in most jurisdictions, their liability is joint and several.

Agency relationships [edit]
Agency relationships are common in many professional areas.
« employment.
« financial advice (insurance agency, stock brokerage, accountancy)

« contract negotiation and promotion (business management) such as for publishing, fashion model, music, movies,
theatre, show business, and sport.

An agent in commercial law (also referred to as a manager) is a person who is authorized to act on behalf of another
(called the principal or client) to create a legal relationship with a third party.

Alegal entity may also act as an agent: For example, two corporate groups may assign the task of intermediating an M&A
transaction to a business agency, that acts as a 3rd party, in order to finalize the deal. This happens for example when
you move over an entity to an intermediary holding company, before settling it into its final destination entity.

Agency relationship in a real estate transaction |edit]

Real estate transactions refer to real estate brokerage, and mortgage brokerage. In real estate brokerage, the buyers or
sellers are the principals themselves and the broker or his salesperson who represents each principal is his agent.
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Applications in jurisdictions [edit]

In English law [edit]
Main article: Agency in English law

Agency law in the United Kingdom is a component of UK commercial law, and forms a core set of rules necessary for the
smooth functioning of business. Agency law is primarily governed by the Common law and to a lesser extent by statutory
instruments.

In 1986, the European Communities enacted Directive 86/653/EEC on self-employed commercial agents. In the UK, this
was implemented into national law in the Commercial Agents Regulations 1993.1'! Thus, agent and principals in a
commercial agency relationship are subject both to the Common law and the Commercial Agents Regulations.

The Commercial Agents Regulations require agents to act “dutifully and in good faith” in performing their activities (Reg.
3); co-extensively, principals are required principals to act “dutifully and in good faith” in their “relations” with their
commercial agents (Reg 4). Though there is no statutory definition of this obligation to act “dutifully and in good faith”, it
has been suggested that it requires principals and agents to act "with honesty, openness and regard for the interests of
the other party to the transaction". Two "normative precepts" 2] assist in concretising this standard of conduct:

"Firstly, expressing honesty and openness, commercial agents and principals must mutually co-operate in the
performance of their agreement. Conduct in good faith requires that each party proactively take action to assist the other
in the realisation of their bargain, as opposed to mere abstention from obstructive behaviour. However, whether a party
has acted in good faith must not be determined by reference to a moral or metaphysical notion of co-operation; this
assessment must be based on an objective appraisal of the actual commercial agency relationship. Accordingly, the
intensity of the required co-operation will vary, depending on the terms of the contract and the pertinent commercial
practices.

Secondly, commercial agents and principals must not exploit asymmetries in their agency relationship in such a manner
that frustrates the legitimate expectations of the other party. In this respect, whether a conduct is in breach of the
Obligation must be appraised holistically, considering all aspects of the relationship; material facts will include the
contractual and commercial leverage of each party, their objective intentions as enshrined in the contract, and the
business practices of the sector in question. Nevertheless, the starting axiom of this investigation must be that these are
commercial relationships in which professionals are expected to be self-reliant and must be free to pursue their self-
interest. Critically, this will not be an estimation aimed at achieving ontological fairness, a just bargain or equilibrium
between the giving and receiving of commercial agents and principals".[?]

In Irish law [edit]

In Ireland, Directive 86/653/EEC was implemented in the Commercial Agents Regulations of 1994 and 1997.[1%

India [edit]

In India, for the purposes of contractual law, section 182 of the Contract Act 1872 defines Agent as “a person employed to
do any act for another or to represent another in dealings with third persons™.l'¥]

According to section 184 as between the principal and third persons, any person (whether he has contractual capacity or
not) may become an agent. Thus, a minor or a person of unsound mind can also become an agent.
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Notes [edit]

1. A "Document-ld: 911000" &, Trans-Lex.org, "Restatement of Agency (Second) § 1. Agency; Principal; Agent. "(1) Agency is ths
fiduciary relation which results from the manifestation of consent by one person to another that the other shall act on his or her
behalf and subject to her control, and consent by the other so to act. (2) The one for whom action is to be taken is the principal.
(3) The one who is to act is the agent.™

.~ Cropper v Cook 1867

* Rosenbaum v Belson 1900

A "Document-Id: 911000"&, Trans-Lex.org, "Restatement of Agency (Second)§ 27: "Except for the execution of instruments

under seal or for the conduct of transactions required by statute to be authorized in a particular way, apparent authority to do an

act is created as to a third person by written or spoken words or any other conduct of the principal which, reasonably
interpreted, causes the third person to believe that the principal consents to have the act done on his behalf by the person
purporting to act for him.""

~[1893] 1 QB 346

* e.g. GHL Fridman, 'The Demise of Watteau v Fenwick: Sign-O-Lite Ltd v Metropolitan Life Insurance Co' (1991) 70 Canadian

Bar Review 329

* Restatement of Agency (Second) § 8A. Inherent Agency Power. "Inherent agency power is a term used in the restatement of

this subject to indicate the power of an agent which is derived not from authority, apparent authority or estoppel, but solely from

the agency relation and exists for the protection of persons harmed by or dealing with a servant or other agent.”
* Pandia — Principles of Mercantile Law, 8th edition, by Ramkrishna R. Vyas.
* Partnership Act 1890, s. 4.&
10. » Law Commission Report 283 (Archived)
11. * Andrea Tosato (2010), An exploration of the European dimension of the Commercial Agents Regulations&
12.4ab Tosato, Andrea (2016-09-01). "Commercial Agency and the Duty to Act in Good Faith" (PDF). Oxford Journal of Legal
Studies. 36 (3): 661—695. doi:10.1093/0jls/gqv040e. ISSN 0143-6503¢.

13. ~ O'Donovan, D., Commercial Agents Directive - Termination of Commercial Agency&, Orpen Franks Solicitors, accessed 2
December 2020

14. ~ "Document-id: 911000"&?, Trans-Lex.org
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« The right to safety: To be protected against the marketing of goods that are
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« The right to be informed: To be protected against fraudulent, deceitful, or grossly misleading information, advertising,

Widiedia Commons labeling, or other practices, and to be given the facts he needs to make an informed choice.

Languages o « The right to choose: To be assured, wherever possible, access to a variety of products and services at competitive

Deutsch prices; and in those industries in which competition is not workable and Government regulation is substituted, an

Espariol assurance of satisfactory quality and service at fair prices.

Eg"g‘:'s « The right to seek redressal: Consumers have the right to seek redressal against unfair trade practices and

;ahano exploitation. If any damage is done to a consumer, he has the right to get compensation depending on the degree of
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|3 49 more Economics and marketing (edit

# Editlinks In an economy, a consumer buys goods or services primarily for consumption and not for resale or for commercial

purposes. Consumers pay some amount of money (or equivalent) for something - goods or services - which they (or their
families["]) then consume (use up). As such, consumers play a vital role in the economic system of a capitalist systemfs]
and form a fundamental part of any economy.®Il7I€l without consumer demand, producers would lack one of the key
motivations to produce: to sell to consumers. The consumer also forms one end of the chain of distribution.

Recently*€77l in marketing, instead of marketers generating broad demographic profiles and Fisio-graphic profiles of
market segments, marketers have started to engage in personalized marketing, permission marketing, and mass
customization to target potential consumers.!°!

Largely due to the rise of the Internet, consumers are shifting more and morel94anii towards becoming prosumers,
consumers who are also producers (often of information and media on the social web) - they influence the products
created (e.g. by customization, crowdfunding or publishing their preferences), actively participate in the production
process, or use interactive products.['0II1I[12]
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