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DOCKET NO. 52PK- 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

TRADEMARK TRIAL AND APPEAL BOARD 

 
In re application of: 
 
ACT, Inc. 
 

Serial Nos. Marks: 
88/693,022  BRONZE 
88/693,155  SILVER 
88/693,139  GOLD 
88/693,119  PLATINUM 

 
Filed:  November 14, 2019 
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)
)
)
)
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)
) 
) 
) 
) 

 
Examining Attorney:  Kyle Aurand 
 
Trademark Law Office 126 
 
 
APPLICANT’S APPEAL BRIEF 

 
Applicant ACT, Inc. (“Applicant” or “ACT”) submits its brief in support of its appeal1 of the 

Examining Attorney’s refusal to register Applicant’s marks BRONZE (U.S. App. Serial No. 88693022), 

SILVER (U.S. App. Serial No. 88693155), GOLD (U.S. App. Serial No. 88693139), and PLATINUM 

(U.S. App. Serial No. 88693119). 

I. QUESTION PRESENTED 

The question raised in this appeal is whether an employer purchases services from its employees.  

The indisputable answer to this question is “yes.”  It was error for the Examiner to reject ACT’s applications 

for its certification marks on the grounds that employers do not purchase services from employees.  ACT 

respectfully requests that its certification marks be published in the Official Gazette for registration on the 

Principal Register. 

II.  INTRODUCTION 

ACT certifies foundational work skills.  Certification is based on results from ACT’s workplace 

readiness assessments, WorkKeys.®  Authorized users  (“Users”) of  ACT’s certification marks, BRONZE, 

SILVER, GOLD and PLATINUM, (collectively, the “ACT Marks”) use the ACT Marks to market 

 
1 This brief is being filed in support of Applicant’s appeals on each of the following applications:  BRONZE (Ser. No. 
88693022), SILVER (Ser. No. 88693155), GOLD (Ser. No. 88693139), and PLATINUM (Ser. No. 88693119). 
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themselves to employers.  Use of the ACT Marks on a resume or LinkedIn profile, for example, conveys 

to prospective and actual employers that the User has the foundational skills to perform on the job.  

Employers can more accurately and efficiently identify skilled workers based on ACT’s certification marks.  

And employers who participate in ACT’s WorkKeys job profiling system can determine whether a 

particular job requires BRONZE, SILVER, GOLD or PLATINUM level skills, and can match certified 

employees to particular positions.    

ACT, Inc. filed separate applications (the “Applications”) for each of the four ACT Marks.  The 

Examiner issued a final office action rejecting the Applications on the grounds that an employer or 

“perspective [sic] employer” is not a “purchaser” of “an employee’s services.”  The Examiner’s ground for 

refusal is incorrect as a matter of law and fact because employers purchase services from employees.  

Indeed, the exchange of workplace services for compensation is the very nature of the employment 

relationship.  Employment services can be the proper subject of certification marks. In re The Council on 

Certification of Nurse Anesthetists, 85 U.S.P.Q.2D (BNA) 1403, 1405-06 (T.T.A.B. 2007).  Indeed, a 

district court has determined that the “relevant purchasing public” for the services at issue here are 

“prospective employers.” ACT, Inc. v. Worldwide Interactive Network, No. 3:18-cv-186, 2019 U.S. Dist. 

LEXIS 136927, at *2 (E.D. Tenn. Aug. 14, 2019). The Examining Attorney has not cited any authority to 

the contrary. ACT’s certification marks meet the requirements of Section 45 of the Lanham Act, 15 U.S.C. 

§ 1127 and should mature to registration.   

III.  FACTS  

A. ACT 

Applicant ACT, Inc. (“ACT”) is a non-profit organization and trusted leader in both college and 

career readiness.  ACT provides more than a hundred high-quality education and workforce development 

assessments grounded in nearly 60 years of research. 

B. ACT’s WorkKeys  

In the early 1990s, ACT developed a work readiness assessment called “WorkKeys.”  The initial 

ACT WorkKeys assessments were introduced in 1992.  WorkKeys assessments are a collection of proctored 
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tests that measure and certify whether a person has the necessary, foundational and in-demand workplace 

skills, which ACT defines as the skills that are essential for conveying and receiving information that is 

vital to work-related training and success. WorkKeys assessments are a first step toward closing skills gaps 

and improving workforce quality. 

Among other things, WorkKeys assessments measure competency in math, reading and writing, as 

these skills are used in the performance of workplace job duties.  The fundamental workplace skills 

measured by WorkKeys are relevant to most occupations and levels across multiple industries.  As criterion-

related assessments, their scores align to a clearly defined set of job skills that an examinee demonstrated.     

C. ACT’s National Career Readiness Certificate 

WorkKeys assessments are part of a larger skills assessment system that helps employers select, 

hire, train, develop, and retain their workforce.  Successful completion of WorkKeys assessments can lead 

to earning the National Career Readiness Certificate (NCRC®)—the nation’s most recognized work 

readiness credential that is recommended by tens of thousands of employers.  The ACT® WorkKeys® 

NCRC® certifies whether an individual possesses the skills required for 77 percent of jobs (based on ACT’s 

research and data).  https://www.workreadycommunities.org/index/about. The NCRC not only certifies 

essential skills and competencies for workplace success, but also serves as the basis of state and county-

level workforce and economic development initiatives.   

The NCRC is awarded at four different certification levels: BRONZE, SILVER, GOLD, and 

PLATINUM, based on a test-taker’s performance on three specific WorkKeys assessments—Applied 

Math, (previously, Applied Mathematics), Graphic Literacy (previously, Locating Information), and 

Workplace Documents (previously, Reading for Information).  Each certification level is set and measured 

by ACT. 

Employers nation-wide recognize the ACT Marks as certifying to the employer that the certified 

employee can perform his or her job duties with a certain level of competency in foundational work place 

skills consisting of reading, math and interpreting graphic information necessary to function successfully 

in the workplace. 
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D. Use of BRONZE, SILVER, GOLD and PLATINUM 

Authorized users of ACT’s marks are job applicants.  They use the ACT Marks to advertise to 

employers that they are certified to perform their duties and services at particular levels of skills or 

competency.  Specifically, ACT grants third party prospective employees the right to use each ACT Mark 

as follows: 

�x BRONZE can be used if the job applicant scores a three (3) or above across all three 

assessments.  ACT’s BRONZE Certification indicates that an individual possesses the 

essential foundational skills required for at least 15% of jobs profiled—or surveyed—by 

the Applicant.  See Exhibit A  at 2.   

�x SILVER can be used if the job applicant scores a four (4) or above across all three 

assessments.  ACT’s SILVER Certification indicates that an individual possesses the 

essential foundational skills required for at least 67% of jobs profiled—or surveyed—by 

the Applicant.  See Exhibit A  at 2.   

�x GOLD can be used if the job applicant scores a five (5) or above across all three 

assessments.  ACT’s GOLD Certification indicates that an individual possesses the 

essential foundational skills required for at least 93% of jobs profiled—or surveyed—by 

the Applicant.  See Exhibit A  at 2.   

�x PLATINUM can be used if the job applicant scores a six (6) or above across all three 

assessments.  ACT’s PLATINUM Certification indicates that an individual possesses the 

essential foundational skills required for at least 99% of jobs profiled—or surveyed—by 

the Applicant.  See Exhibit A at 2.   

These cut-off scores are set by ACT based on extensive research and psychometric evaluation, 

including research correlating the WorkKeys assessments to foundational workplace skills and job 

performance. 

The authorized users of ACT’s Marks use the ACT Marks to gain a competitive advantage in the 

recruiting and job selection process, in which job applicants market the fact that ACT has certified that they 
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have met certain standards.  In particular, job applicants use the ACT Marks on their resumes, in cover 

letters, and on employment-related websites such as LinkedIn or Indeed and similar recruiting services.  Job 

applicants may also upload their resumes bearing their certification status to ACT’s work ready community 

sites, where employers who consider these certifications can access qualified resumes.   

For example, below is screenshot of a portion of a resume on LinkedIn that advertises the job 

applicant’s GOLD certified employment services: 

 
See Exhibit B  (Specimen filed in support of Ser. No. 88/693,139 (GOLD) at p. 7 of 10).  Employers 

can verify an applicant or employee’s certification status through ACT. 

E. The Number of Certificates Issued To Date and Number of Employers Who 
 Support the NCRC  

Below is a summary of the certificates issued to date (as of January 31, 2022):  

 

See Exhibit C  at 1. 
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F. The WorkKeys Job Profiling System 

ACT developed and administers a job profiling system that is part of WorkKeys.  See Exhibit D.  

The ACT WorkKeys job profiling system links job tasks with ACT WorkKeys assessments to pinpoint 

benchmarks for hiring, recruiting, advancement, and training.  Id.  Job profiling helps employers identify 

skills and skill levels needed by current and prospective employees in order to be successful in a particular 

job.  ACT job profiling takes a focus-group approach, using input from employees to ensure customized 

job analysis.  The focus groups are led by ACT-Authorized Job Profilers who have completed an intensive 

training program conducted by ACT where they have gained an in-depth understanding of the WorkKeys 

Skills and Skill Levels.  Id.  

Job profiling is appropriate if an employer intends to use the results to determine hiring standards 

and decides that they are covered by the Uniform Guidelines on Employee Selection Procedures (the 

“Uniform Guidelines”).  Id.  The Uniform Guidelines apply to all selection procedures used to make hiring, 

promotion and other employment decisions.  Id. They are designed to aid in the achievement of equal 

employment opportunity without discrimination on the grounds of race, color, sex, religion or national 

origin, and provide a framework for determining the proper use of tests and other selection procedures.  

Employers may find that a WorkKeys job profile meets their needs as it provides the documentation 

(namely, a customized task list and a content validity report) needed to show that the tests used are relevant 

to the jobs being performed and therefore in compliance with the Uniform Guidelines.  Id. 

G. Work Ready Communities 

ACT developed and administered a program called WorkReady Communities that is administered 

at the state and county level and encourages the workforce to become certified and also encourages 

employers to recognize the ACT® WorkKeys® NCRC®.  See Exhibit C .     

H. The Specimens 

ACT submitted several specimens with each of its Applications, each of which show use of the 

ACT Marks.  These specimens consist of: (1) sample certificates bearing ACT’s Marks, issued by ACT to 

people who have taken WorkKeys; (2) ACT score reports provided by ACT to WorkKeys test-takers (who 
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can provide them to employers); (3) online job postings by employees advertising the certification issued 

by ACT; and (4) publicly available resumes that include the certification level. 

The first group of specimens consist of ACT WorkKeys NCRC certificates showing that an 

individual has a “BRONZE”, “SILVER”, “GOLD”, or “PLATINUM” designation: 

  

  
 

The second group of specimens consist of score reports.  Images of the score report specimens, 

shown below, each display one of ACT’s Marks for BRONZE, SILVER, GOLD, or PLATINUM level-

designations: 
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The third group of specimens consist of samples of informational materials provided to individuals 

who have obtained the ACT certification exam.  Excerpts of the specimens, provided here, each display 

one of ACT’s Marks for BRONZE, SILVER, GOLD, or PLATINUM level-designations: 
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The fourth group of specimens consist of publicly available job postings on LinkedIn.  Excerpts of 

the specimens, provided here, each display one of ACT’s Marks for BRONZE, SILVER, GOLD, or 

PLATINUM level-designations: 

 
 

 

 

 
The fifth group of specimens consist of publicly available resumes posted on LinkedIn.  Excerpts 

of the specimens, provided here, each display one of ACT’s Marks for BRONZE, SILVER, GOLD, or 

PLATINUM level-designations: 
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I.  ACT’s Registered Marks 

ACT owns many registered trademarks, including three U.S. trademark registrations for 

WORKKEYS: U.S. Reg. No. 3128324 for WORKKEYS in International classes 9, 16, 35, and 41 

(registered on August 15, 2006); U.S. Reg. No. 5617931 for WORKKEYS in International classes 9, 16, 

35, 41, and 42 (registered on November 27, 2018); and U.S. Reg. No. 6014613 for ACT WORKKEYS 

NCRC in International class 35 (registered on March 17, 2020).   

ACT also owns U.S. trademark registrations for NCRC: U.S. Reg. No. 4339450 for NCRC in 

International classes 9, 16, 35, and 41 (registered on May 21, 2013); and U.S. Reg. No. 6014613 for ACT 

WORKKEYS NCRC in International class 35 (registered on March 17, 2020) (also listed above). 

IV.  PROSECUTION HISTORY 

A. The Applications 

On November 14, 2019, ACT submitted its certification mark applications for BRONZE (U.S. App. 

Serial No. 88693022), SILVER (U.S. App. Serial No. 88693155), GOLD (U.S. App. Serial No. 88693139), 

and PLATINUM (U.S. App. Serial No. 88693119) (the “Applications”). 

The identification of goods and services in each Application stated as follows: “The rendering and 

performance of workplace services by individuals who possess the necessary foundational skills in core 

disciplines, namely reading, math and graphic literacy.”2 

 
2 As explained below, this identification of services has since been amended by ACT at the request of the 
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The certification statement in each such application states as follows: “The certification mark, as 

used by persons authorized by the certifier, certifies that the services are being performed by a person who 

meets certain standards and measures of competency set by certifier relating to necessary foundational skills 

to meet the needs of the employer with respect to reading, math and graphic literacy.” 

B. The Office Actions 

On February 6, 2020, the Examiner issued nonfinal office actions in response to each of the four 

Applications, refusing to register the ACT Marks on the Principal Register on the grounds that further 

specificity was required as to the services being certified and as to the certification statements for each 

Application.  

On April 18, 2020, the Examiner issued a Combined Examiner’s Amendment/Priority Action, 

partially refusing to register ACT’s BRONZE mark on grounds of likelihood of confusion, and provided 

amendments to the identification of services and certification statement.  

Also on April 18, 2020, the Examiner issued a Combined Examiner’s Amendment/Priority Action, 

refusing to register ACT’s SILVER mark on grounds of likelihood of confusion, and advised of a prior 

pending application that, if registered, could cause a likelihood of confusion with ACT’s mark, and 

provided amendments to the identification of services and certification statement.  

On April 25, 2020, the Examiner issued a Combined Examiner’s Amendment/Priority Action, 

refusing to register ACT’s GOLD mark on grounds of likelihood of confusion, and provided amendments 

to the identification of services and certification statement.  

On June 12, 2020, ACT responded to the office action for the GOLD mark by demonstrating that 

the services identified in the application are registerable as contemplated by the Trademark Act and that the 

specimens show certification mark use.  ACT also stated that it was amendable to a further amendment to 

its identification of services and requested further amendment.   

 
Examiner.  ACT does not believe that the amendment is necessary.  ACT maintains that the original 
identification – “the rendering and performance of workplace services by individuals who possess the 
necessary foundational skills in core disciplines, namely reading, math and graphic literacy” – is 
appropriate. 
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On June 22, 2020, ACT responded to the office actions for the BRONZE and SILVER mark by 

demonstrating that there was no likelihood of confusion between ACT’s BRONZE and SILVER marks and 

marks cited by the Examiner, and requested further amendment of the identifications of services and 

certification statements to further clarify the relevant trade channels and targeted consumers for ACT’s 

marks.  ACT requested further amendments after corresponding with the Examiner who suggested to ACT 

that it might aid the Examiner’s analysis with regard to the likelihood of confusion with the marks cited in 

the previous office actions as likely to cause confusion with ACT’s BRONZE and SILVER mark.  

On June 23, 2020, ACT responded to the office action for the PLATINUM mark, noting that it 

previously proposed amendments to its identification of services and certification statement containing the 

required specificity which the Examiner already approved and were expected to be entered into the record 

as an Examiner’s Amendment.  ACT requested further amendment to its identification of services after 

corresponding with the Examiner, who suggested that it might aid his analysis with regard to the potential 

likelihood of confusion refusals. 

On July 8, 2020, the USPTO issued a Notice of Publication for the GOLD mark. 

On July 27, 2020, the USPTO issued Examiner’s Amendments for the ACT Marks.  

On July 28, 2020, the application for the GOLD mark was published in the Trademark Official 

Gazette.   

On July 30, 2020, ACT amended its identification of services to state as follows: 

The rendering and performance of workplace services in the nature of business 
management services, business administration services, financial operations services, 
architecture, construction and engineering services, Information technology services, 
agriculture services, namely, contract farming for others; natural resource services, namely, 
natural resource management and research in the field of natural resources; food 
preparation and serving services; arts services, namely, graphic art design;, entertainment 
services, namely, media production services for film, television and theatrical 
performances;, media services, namely, media relations and media production services; 
communications services namely, telecommunications services; education and training 
services, government relation services; public administration services; health science 
services; hospitality and tourism services; human resource services; legal services; public 
safety services in the nature of firefighting, police and civil protection services; corrections 
penal services, namely, providing correctional facilities and security services; contract 
manufacturing services; marketing and sales promotion for others; transportation services; 
logistics management services; community and social services in the nature of education 
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courses at the primary and secondary level, public housing services and public medical 
clinic services; and installation, maintenance and repair services in the field of automobiles, 
electronics, appliances and residential and commercial buildings provided to an employer 
by individual employees or prospective employees who possess the necessary foundational 
skills in core disciplines, namely, reading, math and graphic literacy.3    
 
On August 19, 2020, the USPTO issued a Notice of Publication for the ACT Marks.    

On September 8, 2020, the ACT Marks were published in the Trademark Official Gazette. 

On November 2, 2020, the Examiner issued a nonfinal office action for the ACT Marks, indicating 

that its previous publication confirmation provided on September 8 was sent out in error, and refusing to 

register ACT’s Marks on grounds that the activities recited in the identification of services were not 

registrable services as contemplated by the Trademark Act and also on grounds that the specimen of record 

did not show certification mark use.   

On May 3, 2021, ACT responded to the office action for the ACT Marks demonstrating that the 

employers and prospective employers are the legitimate consumers of the services listed in ACT’s 

identification of services, and that the specimens show certification mark use.  

On June 8, 2021 the Examiner issued final office actions objecting to the text above in bold and 

italics.  This final office action rejects the Applications on the grounds that an employer or “perspective 

[sic] employer” is not a “purchaser” of “an employee’s services.” 

The Final Office Actions further state that the services in the application “are not registrable 

services to be certified” because they “are not services that are in trade.”  The Examiner further explained 

that he took issue not with the services themselves, but, rather, with the fact that they are provided by 

employees.  According to the Examiner, a registration should not issue because the services identified in 

the Application “are merely provided from an employee (prospect or current) to an employer in the course 

of their employment, and thus, not provided directly to any actual consumers or the public.”  Final Office 

Action, citing TMEP § 1306.01(a). 

 
3 As stated in footnote 1, ACT amended the services at the suggestion of the Examiner.  ACT does not 
believe that the amendment is necessary.  ACT maintains that the original identification – “the rendering 
and performance of workplace services by individuals who possess the necessary foundational skills in core 
disciplines, namely reading, math and graphic literacy” – is appropriate.   
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ACT now appeals from the Examiner’s June 8, 2021 Final Office Action for each of the ACT 

Marks. 

V. ARGUMENT 

A. The Marks At Issue Meet The Statutory Definition of “Certification  Marks”  

“A certification mark is a special creature created for a purpose uniquely different from that of an 

ordinary service mark or trademark . . ..” TMEP § 1306.01 (quoting In re Florida Citrus Comm’n, 160 

U.S.P.Q. (BNA) 495, 499 (T.T.A.B. 1968)).  “Certification mark” is defined in the Lanham Act as follows: 

“The term ‘certification mark’ means any word, name, symbol, or device, or any 
combination thereof— 
 

(1) used by a person other than its owner, or 
 
(2) which its owner has a bona fide intention to permit a person other than the 
owner to use in commerce and files an application to register on the principal 
register established by this chapter, 

 
to certify regional or other origin, material, mode of manufacture, quality, accuracy, or 
other characteristics of such person’s goods or services or that the work or labor on the 
goods or services was performed by members of a union or other organization.” 

 
Section 45 of the Lanham Act, 15 U.S.C. § 1127 (emphasis added); 37 C.F.R. § 2.56(b)(5); TMEP § 

1306.02(a)(i)(B).   

As shown below, both elements (1) and (2) are met here, and the Examiner did not contend 

otherwise. 

1. The Marks Are “Used by A Person Other Than Its Owner” 

Unlike trademarks, certification marks must be “used by a person other than [the mark’s] owner.”  

Section 45 of the Lanham Act, 15 U.S.C. § 1127.  That requirement is met here.  A “person” is defined in 

the statute to include “a natural person.”  Id.  Here, the marks are used by natural people, namely, actual 

and prospective employees, as shown in the specimens.  Therefore, the first requirement for a certification 

mark is met here, and the Trademark Examiner has not contended otherwise. 

2. The Marks Certify Certain Standards and Tests of Competency 

The second requirement for a certification mark is that it must be used to certify among other things, 



 

15 
 

“quality, accuracy, or other characteristics of [a] person’s … services.”  15 U.S.C. § 1127.  Applicant’s 

Mark here is used by job applicants and employees to convey that they meets certain standards and measures 

of competency and have demonstrated necessary foundational employment skills in reading, math and 

graphic literacy, as measured and certified by ACT’s WorkKeys System.  Thus, the second requirement for 

a certification mark is met here, and the Trademark Examiner has not contended otherwise.  

B. TMEP § 1301.01 (a) Does Not Prevent Registration, Contrary To The 
 Examiner’s Erroneous Belief 

As explained above, the Examiner refused registration based on TMEP § 1301.01 (a) on the 

grounds that services provided by employees to employers are not a valid “service” under the Lanham Act.4  

However, TMEP § 1301.01 (a) does not prohibit registration.  It states: 

1301.01(a)  Criteria for Determining What Constitutes a Service 

The following criteria have evolved for determining what constitutes a service:  (1) a 
service must be a real activity; (2) a service must be performed to the order of, or for the 
benefit of, someone other than the applicant; and (3) the activity performed must be 
qualitatively different from anything necessarily done in connection with the sale of the 
applicant’s goods or the performance of another service.   In re Canadian Pac. Ltd., 754 
F.2d 992, 224 USPQ 971 (Fed. Cir. 1985); In re Betz Paperchem, Inc., 222 USPQ 89 
(TTAB 1984); In re Integrated Res., Inc., 218 USPQ 829 (TTAB 1983); In re Landmark 
Commc'ns, Inc., 204 USPQ 692 (TTAB 1979). 

 
Each of the three requirements identified above are met here.   

1. Employment Services Are Real Activities 

The first requirement – that the service must be a real activity, merely excludes “[a] mere idea or 

concept.”  TMEP § 1301.01(a)(i).  The TMEP further explains that, for example, “an idea for an accounting 

organizational format or a recipe for a baked item, is not a service.  Similarly, a system, process, or method 

is not a service.”  Id. citing In re Universal Oil Prods. Co., 476 F.2d 653 (C.C.P.A. 1973); In re Citibank, 

N.A., 225 U.S.P.Q. (BNA) 612 (T.T.A.B. 1985); In re Scientific Methods, Inc., 201 U.S.P.Q. (BNA) 917 

(T.T.A.B. 1979); In re McCormick & Co., 179 U.S.P.Q. (BNA) 317 (T.T.A.B. 1973).5 

 
4 The Lanham Act itself does not define what constitutes a “service.”  Huthwaite, Inc. v. Sunrise Assisted 
Living, Inc., 261 F. Supp. 2d 502, 512 (E.D. Va. 2003).   
 
5 The TMEP further explains that “[t]he commercial context must be considered in determining whether a 
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Here, it cannot be disputed that employment services are real activities, rather than ideas or 

concepts.  Real employers pay real money to real employees to perform real services.  The first element – 

that of a “real activity” – is met here. 

2. The Employment Services Are Performed for the Benefit of Employees 
 and Employers, Not ACT 

The services at issue with a certification mark must be performed for someone other than the 

applicant.  “The controlling question is who primarily benefits from the activity for which registration is 

sought.”  TMEP § 1301.01(a)(ii).    

Here, unquestionably, this element is met.  The users of ACT’s certification marks perform, and 

seek to perform, employment services for the benefit of their prospective and actual employers, not for 

ACT.  This is demonstrated by the specimens submitted with the Application, which include examples of 

certificates earned, score reports, and resumes and job listings displayed on LinkedIn.  In particular, the 

specimen resumes from LinkedIn alone evidence how ACT BRONZE-certified, SILVER-certified, GOLD-

certified and/or PLATINUM-certified individuals utilize LinkedIn, for example, to advertise and market 

their services to a wide variety of employers across many industries, and not to ACT.   

As another example, the score reports that are included as specimens in support of the applications 

direct successful test-takers to “Share Your ACT WorkKeys NCRC with Employers” and to “[i]nclude 

information about your achievement on the ACT WorkKeys NCRC on your resume or job applications and 

invite employers to verify its authenticity.”  See, e.g., Exhibit B  (Specimen filed in support of Ser. No. 

88/693,139 (GOLD) at p. 2 of 10). 

As demonstrated by the specimens, ACT certifies whether a prospective employee has the essential 

career-relevant skills that are needed for effective job performance.  The fact that ACT benefits by selling 

the certification curriculum and study materials to individuals, schools, municipalities, etc., is immaterial.  

 
real service is being performed.”  TMEP § 1301.01(a)(i).  “For example, at one time the activities of grocery 
stores, department stores, and similar retail stores were not considered to be services.  However, it has long 
been recognized that gathering various products together, making a place available for purchasers to select 
goods, and providing any other necessary means for consummating purchases constitutes the performance 
of a service.”  Id. 
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“If the activity is done primarily for the benefit of others, the fact that applicant derives an incidental benefit 

is not fatal.”  TMEP § 1301.01(a)(ii) citing In re Venture Lending Assocs., 226 U.S.P.Q. (BNA) 285 

(T.T.A.B. 1985).  Thus, the second element is met here.  The purchasing segment of the public here are 

employers who hire the employees certified by ACT. 

3. The Services Performed Are Not Ancillary 

The Examiner did not cite the third prong - TMEP § 1301.01(a)(iii), and it does not prohibit 

registration in any event.  That subsection is intended to prevent a registrant from obtaining registrations 

for allegedly separate services that are merely ancillary to the applicant’s primary services.  As explained 

in the TMEP, “[f]or example, operating a grocery store is clearly a service.  Bagging groceries for customers 

is not considered a separately registrable service, because this activity is normally provided to and expected 

by grocery store customers, and is, therefore, merely ancillary to the primary service.”  TMEP § 

1301.01(a)(iii).  As another example, the TMEP states that “[c]onducting clinical trials for one’s own 

pharmaceuticals is generally considered to be a normally expected and routine activity that is not separately 

registrable from the principal activity of providing the goods themselves because the U.S. Food and Drug 

Administration legally requires clinical trials as a prerequisite of pharmaceutical approval.”  Id. citing 

TMEP § 1301.01(b)(vi).    

The case of In re Landmark Communs., Inc. is instructive.  In re Landmark Communs., Inc., 204 

U.S.P.Q. (BNA) 692 (T.T.A.B. 1979).  In that case, the applicant owed a registered trademark (that is not 

identified in the opinion) for use in connection with the newspaper that it published.  It sought to register 

THE DAILY BREAK on the Principal Register for a section of that newspaper containing comics, the Dear 

Abby syndicated advice column, and other entertainment features.  The Examiner refused the registration 

on the grounds that “[a]pplicant sells goods, not services, and already owns a registration for the trademark 

used on the goods here in issue.  There is no significant economic difference between applicant as a 

publisher (manufacturer) of a periodical (tangible product) and applicant as a provider of its alleged 

services.”  Id. at 696.  The refusal was upheld on appeal for the same reason.  Here, in contrast, ACT is not 

seeking to register the same mark on a subset of its own goods or services.  TMEP § 1301.01(a)(iii) is not 
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at issue here and does prohibit registration of the ACT Marks. 

4. Additional Authority Supports ACT’s Position 

ACT’s position that employment services can be the valid subject of a certification mark is further 

supported by Huthwaite.  261 F. Supp. 2d 502 (finding infringement over use of SPIN and SPIN SELLING 

registered marks for sales-training related goods and services).  In that case, the court held that the 

defendant’s sales training program, offered solely to its own employees, constituted a “service” within the 

meaning of the Lanham Act because the employees received a valuable benefit from the training and 

“constitute a segment of the relevant market for such services.”  Id. at 516.   

Since a sales training program offered by an employer to employees is a “service” under the 

Lanham Act, it logically follows that the employment services at issue here – offered by prospective and 

actual employees to prospective and actual employers – are also “services” entitled to protection under the 

Lanham Act in this case.   

C. Employers Are the “Purchasing Public” or the “Relevant Public” Here 

The Examiner cites no authority to support the proposition that employment services cannot be the 

subject of a certification mark, or that the “purchasing public” or “relevant public” must be end consumers.  

ACT has found no authority prohibiting employers who seek to hire or promote employees from being part 

of the “purchasing public.”  To the contrary, the TMEP, numerous cases, and ACT’s use of the designations 

as shown in its specimens support the fact that employers are the purchasing public for services offered 

under the ACT Marks.   

Although the Examiner did not cite to TMEP § 1306.04(d)(ii), that section applies here.  Section 

1306.04(d)(ii) states, in relevant part: 

Whether or not specific matter functions as a certification mark depends on whether the 
matter is used in connection with the goods or services in such a manner that the 
purchasing public will recognize it, either consciously or otherwise, as a certification 
mark.   
 

TMEP § 1306.04(d)(ii) (internal citations omitted) (emphasis added).6   

 
6 “[T]he TMEP is instructive, but ‘is not established law.’”  In re Sones, 590 F.3d 1282, 1288 (Fed. Cir. 
2009) (quotation omitted).  Nevertheless, the TMEP represents the USPTO’s established policies, and 
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As explained above, the specimens submitted with the Applications show that those employers who 

purchase the employment services at issue recognize the ACT Marks as certification marks. 

The Board has previously interpreted the language in TMEP § 1306.04(d)(ii) to include employers 

as part of the “purchasing public.”  In re The Council on Certification of Nurse Anesthetists, 85 U.S.P.Q.2D 

(BNA) 1403, 1405-06 (T.T.A.B. 2007).  In that case, the Examiner rejected an application for the 

certification mark, “CRNA,” an acronym for “Certified Registered Nurse Anesthetist,” on the grounds that 

it did not function as certification mark used to certify that anesthesia services are being performed by a 

person who meets certain standards and tests of competency.7   Id. at 1405.   

On appeal, the Board overturned the Examiner’s decision.  The Board in Nurse Anesthetists cited 

TMEP § 1306.03, the precursor to TMEP § 1306.04(d)(ii), quoted above, for the proposition that “[w]hether 

or not specific matter functions as a certification mark depends on whether the matter is used in connection 

with the goods or services in such a manner that the purchasing public will recognize it, either consciously 

or otherwise, as a certification mark.”  Id. at 1405-06 (emphasis added).   

The Board in Nurse Anesthetists identified the “purchasing public” and “relevant public” for 

anesthesia services rendered and administered by certified registered nurse anesthetists as consisting 

“primarily of the ultimate recipients of the services, i.e. surgical patients, and doctors and hospital 

administrators.”  Id. at *1411 (emphasis added).  Thus, the Board recognized that the doctors and hospital 

administrators – the people who employ certified nurse anesthetists – were included in the “purchasing 

public,” as that term is defined in the TMEP, for the certified nurse anesthesia services at issue in that case.    

Here, the Examiner concedes in the Final Office Action that Nurse Anesthetists “does involve a 

look at doctors and hospital administrators as being recipients of nurse anesthetist services, and they may 

in certain circumstances be viewed as employers of nurses.”  Final Office Action at 3-4.  Despite this, 

 
Courts regularly follow its guidance.  See In re Pennington Seed, Inc., 466 F.3d 1053, 1059 (Fed. Cir. 2006) 
(deciding to follow the TMEP’s guidance and describing that, although “the TMEP is not established law,” 
it does “represent the USPTO’s established policy . . . that is entitled to [the court’s] respect”). 
 
7 Refusal in Nurse Anesthetists was also based on grounds of genericness, or in the alternative, merely 
descriptive and not sufficiently distinctive of the services.  Id. at 1405.   
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however, the Examiner here was ultimately “not persuaded” by that case because, he reasoned, the record 

there, unlike the instant case, “showed that the certificates at issue would be on display at the place of 

business where the services would be conducted, and the inclusion of the end consumer of the services 

(e.g., the surgical patients). [sic]”  Id.  This is a red herring.  There is no requirement that the “purchasing 

public” consist only of “the end consumer of the services.”  As the Board concluded in Nurse Anesthetists, 

and as common sense dictates, the “purchasing public” here is employers.  There is no legal authority 

prohibiting employers from purchasing certified employment services.   The Examiner’s statement that 

“[a]n employer is not a purchaser of services from their employees” is plainly incorrect as a matter of fact, 

law and common sense.   

The Examiner’s statement that “[a]n employer is a provider of services to consumers, and these 

services are offered by the employer through their own employees” may be true, but is irrelevant here.  

What matters is that, for the purpose of the certification mark, the employer is part of the “purchasing 

public.”  Nurse Anesthetists, 85 U.S.P.Q.2D (BNA) at 1405-06, 1410.  

The Examiner stated that “[a]pplicant’s attempt to twist an employee-employer relationship into a 

consumer-service supplier type relationship fails to convince the examining attorney, as they are two 

completely different situations.”  Final Office Action at 3.  This statement further reveals the Examiner’s 

misunderstanding.  An employer can be both part of the “purchasing public” for the purpose of a 

certification mark, and, at the same time, its business can supply services to a different set of purchasers.  

Only the employer’s role and perception as purchaser of the certified services are relevant to a determination 

of whether a mark functions as a certification mark.  Nurse Anesthetists, 85 U.S.P.Q.2D (BNA) at 1405-06, 

1410. 

In re National Council for Therapeutic Recreation Certification, Inc., 2006 TTAB LEXIS 411 

(T.T.A.B. 2006) also supports ACT’s contention that employers are part of the purchasing public.  That 

case is also a certification mark case.  The identification of services in that case included recreational 

therapy and recreational therapy counseling.  The Board found that the relevant public with respect to that 

applicant’s services consisted of “persons in the recreational therapy field, i.e. recreational therapists who 
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are candidates for applicant’s certification, recreational therapists certified by the applicant and who may 

use [the designation] in listing their professional qualifications, persons involved in the hiring of 

recreational therapists, and coordinators of academic programs in the recreational therapy field; as well as 

persons needing/receiving recreational therapy.”  Id. at *36.  “Persons involved in the hiring of therapists” 

are the employers.  Employers are thus part of the “purchasing public.”  

The Examiner attempted to distinguish Therapeutic Recreation on the grounds that it was “before 

the board was in regards to a generic refusal, or in the alternative that the mark was merely descriptive and 

the showing of acquired distinctiveness was insufficient.  Thus, the board looked at the relevant public of 

people in the recreational therapy filed [sic] to determine if the mark was generic, not whether the mark 

satisfied the requirements of being a certification mark.”  Final Office Action at 3.  The Examiner concluded 

that “[b]ecause this cited case involves a different refusal under the Trademark Act, it is not viewed as 

persuasive to the examining attorney.”  Id.  That is immaterial because the Board specifically determined 

that that the relevant public with respect to that applicant’s services included “persons involved in the hiring 

of recreational therapists,” i.e., employers. Therapeutic Recreation, 2006 TTAB LEXIS 411 at *36.   

Nor is there any basis to reject the application on the grounds that, as stated by the Examiner, “[t]he 

specimens show that the person offering the services is simply offering the identified services as part of 

their employment, which merely benefits the employer. The specimens do not show that the service 

provider, either the employee or the employer, would use the applied for certification mark to certify his or 

her services meet a certain qualification or standard to the public.”  Final Office Action at 2.  To the contrary, 

ACT’s specimens submitted with the Application—certificates, resumes, job postings, and score reports—

prove the opposite and support registration of ACT’s Marks.  For example, as discussed above, the 

specimen resumes posted on LinkedIn show how prospective and existing employees use ACT’s Marks to 

market and advertise their services and relevant skill sets to the relevant public, which are employers that 

use LinkedIn as a platform to find and hire qualified employees.  

A district court has determined that employers are the relevant purchasing public for the BRONZE, 

SILVER, GOLD and PLATINUM employment services that ACT assesses and certifies.  ACT, Inc. v. 
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Worldwide Interactive Network, No. 3:18-cv-186, 2019 U.S. Dist. LEXIS 136927, at *2 (E.D. Tenn. Aug. 

14, 2019).  The court in that case denied a motion for summary judgment brought against ACT.  Id. at *36.  

In denying the motion, the court stated that ACT raised a triable issue of fact “as to whether the relevant 

purchasing public – prospective employers – would perceive ‘PLATINUM,’ ‘GOLD,’ ‘SILVER,’ and 

‘BRONZE’ as certification marks or merely as a title or degree held by the certificate holder.”  Id.  The 

court recognized that the purchasing public are prospective employers.  Id.  So should the Board.  Here, the 

Examiner recognized that the marks are perceived by employers as certification marks, but rejected the 

Applications due to an incorrect belief that employers cannot be included in the “purchasing public” for 

certified services.  That rejection is wrong as a matter of fact, law and common sense, as indicated by the 

court in ACT v. WIN, as well as the Nurse Anesthetists and Therapeutic Recreation cases issued by the 

TTAB and cited above.    

Am. Int’l Reinsurance Co. v. Airco, Inc. also supports ACT’s position in this case.  570 F.2d 941 

(C.C.P.A. 1978).  (In that case, the applicant, whose principal business was the manufacture of sundry 

products, offered its employees a Retirement Income Plan. It was for this latter service that the applicant 

sought to register a service mark. In holding that such an activity constituted a “service” within the meaning 

of the Lanham Act, this Board’s predecessor, the United States Court of Customs and Patent Appeals 

(CCPA), stated that the “fact that the services in question are offered only to applicant’s employees . . . is 

of no moment; the Act does not preclude registration simply because the services are offered only to a 

limited segment of the public.”  Id. at 944. The CCPA added that being employed by the applicant did not 

strip the employees of their status as members of the public.  Id.  Similarly, here, the Trademark Act does 

not preclude registration of a certification mark simply because the marks are used by a limited segment of 

the public, namely employers. 

Moreover, the present case is no different in practice than, for example, the DIAMOND 

CERTIFIED program in which the registrant certifies certain standards and tests of competency to 

prospective employers of the individuals or companies who will provide the service.  In the DIAMOND 

CERTIFIED scenario, as in the present case, the authorized user (the service provider) uses the registrant’s 
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mark to certify that the person has certain standards and has been tested for competency.  The identification 

of services for DIAMOND CERTIFIED certification mark, U.S. Registration No. 2,768,919, is as follows:  

“Home construction, repair, maintenance, and furnishings services, personal care services, 
health care services, automobile maintenance, repair and parts supply services, 
transportation services, financial services, namely, banking, financial planning, real estate 
loan, insurance, stock brokerage, tax preparation, savings and loan, and resume 
preparation services, employment agency services, professional services, namely, 
accounting, architectural, and legal services, appliance repair services, carpet and drapery 
cleaning services, equipment rental services, catering services, dating services, day care 
services, diaper services, and cemeteries.” 
 
The only difference between the DIAMOND CERTIFIED identification of services and ACT’s  

identification of services is the inclusion, in the latter case, of from and to whom the certification is made. 

That is a distinction without a difference here and should not result in refusal.  The Examiner distinguished 

the DIAMOND CERTIFIED scenario and the instant case on the grounds that the specimen in DIAMOND 

CERTIFIED “goes out to the purchaser of window/doors, not to an employer. Thus, this situation is 

substantially different from the current situation and therefore, not persuasive.”  Final Office Action at 3. 

The Examiner acknowledges that “the applied for mark is used by an employee to tell an employer 

that they have certain qualifications to perform their job.”  Final Office Action at 2.  Thus, even by his own 

logic, employers are the “purchasing public.”  His belief that the “purchasing public” cannot include 

employers is entirely unsupported and incorrect.  All of the authority on this issue demonstrates that the 

premise upon which Examiner based his repeated refusals, i.e. that employers are not the relevant 

purchasing public for purposes of certification mark registration, was error, and should be corrected by the 

Board in this appeal. 

D. The Specimens Were Rejected for the Same Incorrect Reason  

The Examiner also rejected the Applications on the same grounds, namely, that “he disagrees that 

an employer or perspective employer is a ‘purchaser’ of an employee’s services. As such, the examining 

attorney maintains that the specimens do not show proper certification mark use, and the specimen refusal 

is maintained and made final.”  Final Office Action at 4.  As explained above, this determination is incorrect 

as a matter of fact and law.  Employers purchase employees’ services.  Because the specimens show that 
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the prospective employees advertising their certified services to employers, the relevant purchasing public, 

they are suitable specimens. 

E. There Is No Applicable “In Trade” Requirement 

The Examiner refused registration on the grounds that the services in the Application “are not 

services that are in trade.”  (emphasis added).  The concept of goods or services “in trade” is set forth in 

TMEP § 1202.06, and does not apply here.  That section states, “Before rights in a term as a trademark can 

be established, the subject matter to which the term is applied must be ‘goods in trade.’”  TMEP § 1202.06.  

The TMEP further explains that “[i]ncidental items that an applicant uses in conducting its business (such 

as letterhead, invoices, reports, boxes, and business forms), as opposed to items sold or transported in 

commerce for use by others, are not "goods in trade.”  Id. (citations omitted).  The issue involving goods 

or services “in trade” involves whether the “identified goods comprise independent goods in trade, or are 

merely incidental to the applicant's services.”  Id.  Thus, although the Examiner raised the issue of “in 

trade,” that issue is not actually presented in this appeal.8  

F. The “In Commerce” Requirement Is Met Here 

Although there is no applicable “goods in trade” requirement that applies here, there is a statutory 

requirement that the services be rendered “in commerce.”  15 U.S.C. §1127.  That statute defines commerce 

as “all commerce which may lawfully be regulated by Congress.”  Id.  This is a jurisdictional requirement.  

Utah Lighthouse Ministry v. Found. for Apologetic Info. & Research, (FAIR), 527 F.3d 1045, 1054 (10th 

Cir. 2008) (federal trademark case explaining that “commerce” is a jurisdictional requirement under the 

Lanham Act) (“It is important to distinguish between the merely jurisdictional ‘in commerce’ requirement, 

see 15 U.S.C. § 1127, and the ‘in connection with any goods and services’ requirement that establishes a 

violation of section 43 of the Lanham Act.”).  

Employment services provided by employees to employers are rendered “in commerce” and are 

 
8 To the extent that there is a requirement that the services be rendered “in trade,” they are.  “Trade” means 
to buy, sell or exchange.  See https://www.dictionary.com/browse/trade (last visited June 22, 2021).  The 
act of selling services to one’s employer in exchange for compensation is a trade. 
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widely regulated by Congress.  For example, there are  federal anti-discrimination laws, federal wage and 

hour laws, federal workplace safety and health laws, and federal laws governing workplace compensation, 

employee benefits security, and family medical leave, to name a few. See, e.g., Title VII of the Civil Rights 

Act of 1964, 42 U.S.C. § 2000e et seq. (prohibiting employers from discriminating against applicants and 

employees on the basis of race, color, religion, sex, and national origin, including membership in a Native 

American tribe); Age Discrimination in Employment Act of 1967 (ADEA), 29 U.S.C. § 621 et seq.; Fair 

Labor Standards Act of 1938 (FLSA), 29 U.S.C. § 201 et seq.; Occupational Safety and Health Act of 1970 

(OSHA), 29 U.S.C. § 661 et seq.; Employee Retirement Income Security Act of 1974 (ERISA), 29 U.S.C. 

§ 1001 et seq.; Family Medical Leave Act of 1993 (FMLA), 29 U.S.C. § 2601 et seq.; see also United States 

v. Darby, 312 U.S. 100, 108 (1941) (provisions of the FLSA regarding record-keeping of wages and hours 

worked by employees by employers, even as to records of intrastate transactions, found to be a valid 

exercise of Congress’ power over interstate commerce). 

Thus, the “in commerce” requirement is satisfied here. 

VI.  CONCLUSION 

For the reasons explained above, the Examiner erroneously concluded that an employer does not 

purchase services from its employees.  That error should be corrected now.  Applicant has demonstrated 

that the services identified in the Application are registrable as contemplated by the Trademark Act and that 

the specimens demonstrate certification mark use.  Applicant respectfully requests that Applicant’s Mark 

be passed to publication in the Official Gazette for registration on the Principal Register. 

Dated:  February 4, 2022 SHEPPARD, MULLIN, RICHTER & HAMPTON LLP 
 

By //Laura L. Chapman//  
 Michelle D. Kahn 
 Laura L. Chapman 
 Attorneys for Applicant 
 ACT, Inc. 

Four Embarcadero Center, 17th Floor 
San Francisco, CA 94111 
mkahn@sheppardmullin.com 
lchapman@sheppardmullin.com 
Tel:  (415) 434-9100 
Fax: (415) 434-3947 
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TEC H NICAL BRIEF 

The ACT WorkKeys assessment 
system measures job skills that are 
valuable for any occupation-skilled 
or professional-at any level and in 
any industry. 

The ACT National Career 

Readiness Certificate is an 
industry-recognized, portable, 
evidence-based credential 
that certif ies achievement of 
foundational skills essential for 
workplace success. 

The Occupational Information 

Network (O*N ET) is an electronic 
portal used to access occupational 
information generated by federal 
agencies. Different employers often 
identify the same job with different 
titles; to remedy this, every JOb 
profile is assigned a code that links 
it to an O'NET occupation and, by 
extension, to data and information 
that pertain to it. 

Mary Lefebvre is a principal research 

scientist specializing in workforce research, 

policy evaluation, and competency supply/ 

demand analysis. 

Job Qualifications of ACT NCRC® Recipients 
M A RY LEFEBVRE 

Two decades of collecting data generated by the 

ACT WorkKeys® assessment system contributes 

to unique ACT data sets. ACT JobPro®, ACT's 

proprietary database of occupational information, 

represents a one-of-a-kind repository of data 

describing the tasks, skills, and skill requirements 

establ ished by more than 20,000 job analysis 

studies. The common language of the ACT 

WorkKeys system creates linkages between 

ACT JobPro and the abundant examinee data 

produced by administering millions of ACT 

WorkKeys assessments. 

Linking these data sets creates a unique 

perspective on skill supply-and-demand forces 

within the workforce, one that is useful to 

individuals, employers, workforce and economic 

developers, and policymakers. ACT data also help 

individuals connect with jobs, enable employers 

to identify qualified applicants, facilitate standards 

for jobs and training programs, and serve as an 

indicator of career and work readiness. 

The multilevel ACT National Career Readiness 

Certificate' (ACT NCRC) is based on the ACT 

WorkKeys system and its linked data sets. These 

relationships often lead to questions such as 

"How does an ACT NCRC level relate to skill 

requirements?" 

"Qualified for " versus "Meets 
Skill Requirements" 
What jobs are ACT NCRC holders qualif ied for? 

Individuals who have earned the ACT NCRC have 

demonstrated that they have the core foundational 

skills to be successful in a job. Individuals with a 

Silver ACT NCRC, for example, have the essential 

foundational skills needed for 67% of jobs. 

Determining the precise number of jobs for which 

an ACT NCRC recipient has the skill requirements 

is challenging for a number of reasons, including: 

ACT JobPro organizes task, skill, and skill level 

information in terms of O'NET occupations. 

Multiple profiles have been completed for most 

occupations. 

The ACT NCRC level is determined by the 

lowest score its recipient achieved on Applied 

Mathematics (AM), Reading for Information 

(RI), and Locating Information (LI). This 

means that many combinations of scores are 

associated with the same certificate level. For 

example, a Bronze ACT NCRC is issued for 

combinations of scores that include 3(AM)-

3(Rl)-3(LI), 3-4-3, 3-4-4, 4-4-3, 5-3-5, 3-5-3, 

3-3-5, and many others. 

Skill requirements for occupations list ed in 

ACT JobPro can be expressed as more than 

one hundred different combinations of scores 

achieved on the three assessments supporting 

the ACT NCRC. 

Some occupations listed in ACT JobPro do not 

require the three assessments associated with 

the ACT NCRC. This is because related job 

profiles concluded that other ACT WorkKeys 

skill areas are more essential to performing the 

tasks these occupations require. 

ACT Technical Briefs provide reliabi lity, validity, and other psychometric analysis on ACT education and workforce development 

assessments, services, and programs. For more on ACT WorkKeys and the ACT NCRC, visit www.act.org/workkeys, 

ACT~ National Career 
Readiness Certificate -

(Cl 2015 by ACT. Inc. A ll rights reserved. ACT JobProe, ACT NCRC1', and ACT WorkKeys111 are registered trademarks and 4051 
ACT National Career Read iness Certificate- is a trademark o f ACT, Inc. 
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The Question of "Qualified for " 
A conservative approach can be used to 

estimate the number of jobs-and percentage 

of profiled jobs-for which a certificate 

recipient is qualified, based on possession 

of the essential foundational skills.1 An ACT 

WorkKeys score indicates the ability to 

perform skills associated with a specific skill 

level and all of the level s that precede it: a 

Level 6 score on Reading for Information 

reports the ability to perform skills that are 

associated with Level 6 as well as Levels 3- 5. 

ACT NCRC level Percentage of jobs 

99% 

93% 

Source: ACT JobPro database, 2004-2014. 

ACT NCRC level Percentage of jobs 

67% 

15% 

A Platinum ACT NC RC requires minimum 

scores of Level 6 on th ree assessments, 
Percentage of jobs recip ients of each ACT NC RC level have the essent ial foundational 

skills for 
so the individual who earns this credential 

would meet the score requirements for 

any job requiring scores of Level 6 or 

lower in Reading for Information, Applied 

Mathematics, and Locating Information. 

Similarly, the recipient of a Gold ACT NCRC 

would qualify for all occupations requiring 

scores of Level 5 or lower in these three ACT 

WorkKeys sk ill areas. 

This approach yields a breakdown of jobs by 

certificate level. •~obs" are O*NET-defined 

occupations identified in ACT JobPro. At 

least one profile for each occupation was 

performed between 2004 and 2014, and 

the profile(s) identified the three ACT NCRC 

skills as essential. 

The f igure should be interpreted as showing 

that individuals w ith a Silver ACT NCRC have 

the essent ial foundational skills needed for 

670/oof jobs. 

ACT National Career 
Readiness Certificate 
The ACT NCRC is a portable, evidence­

based credential that certifies foundational 

skills essential for workplace success. This 

credential is used across all sectors of the 

economy and verifies the following cognitive 

skills: 

Problem solving 

Critical thinking 

Reading and using work-related text 

Applying information from workplace 

documents to solve problems 

Applying mathematical reasoning to 

work-related problems 

Setting up and performing work-related 

mathematical calculations 

1 "Pro fi led Jobs " are o•NET-defined occupa tions identified in ACT JobPro fo r which at least one profile for each 

occ upation was performed between 2004 and 2014 and the profi le(s) identi fied the three ACT NCRC ski ll s as 
essen tial. ACT NCRC leve ls were ass igned to each job pro file in ACT JobPro based on the maxim um score for each 
of the th ree ACT NCRC ski ll assessments . 
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Locating, synthesizing, and applying 

information that is presented graphically 

Comparing, summarizing, and analyzing 

information presented in multiple related 

graphics 

Key Takeaway 
The question of which jobs an individual who 

has earned the ACT NCRC is qualified to 

perform is difficult to answer due to many 

variables. Rather than qualified for, the key is 

to address how the core skill levels achieved 

meet job skill requirements. For example, an 

individual w ith a Silver ACT NCRC has the 

essential foundational skills required by 67% 

of jobs. • 
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