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INTRODUCTION 

Applicant SunFlora, Inc. respectfully appeals from the Trademark Attorney’s refusal to 

register under Trademark Act Section 2(d), 15 U.S.C. §1052(d). 

Applicant’s mark is  (“Applicant’s Mark”) for skin creams, lip balm, body 

oils, body lotion and cosmetic preparations for skin care, all containing CBD derived from hemp 

and less than 0.3% THC; none of the foregoing being a medicine or medical treatment or promoted 

as a medicine or medical treatment, in International Class 003 (“Applicant’s Non-medicated 

Skincare Products”). The Trademark Attorney has  refused registration of Applicant’s Mark on 

grounds that there is a likelihood of confusion with the marks of U.S. Registration No. 5,913,315 

(the “‘315 Registration”) for the mark   (“SUNMED GROWERS 

MEDICINE FROM THE SUN and Design”) and U.S. Registration No. 5,913,258 (the “‘258 

Registration”) for the mark SUNMED GROWERS, both for providing medical information, 

agricultural information, and news in the field of medical cannabis (collectively, “Registrant’s 

Medical Cannabis Information Services”). The SUNMED GROWERS MEDICINE FROM THE 

SUN and Design mark and the SUNMED GROWERS mark are hereafter referred to collectively 

as the “Registrant’s Marks”).  

For the reasons set forth hereafter, there is no likelihood of confusion between the 

SUNMED, on the one hand, and the mark SUNMED GROWERS MEDICINE FROM THE SUN 

and Design or the mark SUNMED GROWERS, on the other hand. 
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FACTS 

Applicant filed this application, U.S. Application Ser. No. 88/498,433 (“Applicant’s 

Application”) on July 2, 2019, for the mark  for “skin creams, lip balm, body oils, 

body lotion and cosmetic preparations for skin care, all containing CBD derived from hemp and 

less than 0.3% THC,” in International Class 003. 

On September 25, 2019, the Trademark Attorney issued a Non-final Office Action 

requiring a disclaimer of the word “med” in Applicant Mark and identifying each of U.S. 

Application Serial Nos. 88387465, 88384248 and 88045764 as having an earlier filing date or 

effective filing date than Applicant’s Application, and if the marks in the cited applications 

registered, the U.S. Patent & Trademark Office may refuse registration of Applicant’s Mark under 

Section 2(d) because of a likelihood of confusion with the registered marks. 

On March 25, 2021, Applicant filed a response to the September 25, 2019, Non-final Office 

Action entering a disclaimer of the word “med.” 

On April 2, 2020, the Trademark Attorney issued a Suspension Notice based upon U.S. 

Application Serial Nos. 88387465, 88384248 and 88045764. 

On August 26, 2021, the Trademark Attorney refused registration of Applicant’s Mark 

because of a likelihood of confusion with the Registrant’s Marks.  In support of the refusal, the 

Trademark Attorney stated that Applicant’s Mark, on the one hand, and the Registrant’s Marks on 

the other hand, convey the same overall meaning and commercial impression of being from 

SUNMED.  In support of the Trademark Attorney’s position that Applicant’s skin creams, lip 

balm, body oils, body lotion and cosmetic preparations for skin care, all containing CBD derived 

from hemp and less than 0.3% THC, the Trademark Attorney attached Internet evidence from 

Wellcare Botanicals, Im-bue Botanicals and Hemplucid for establishing that the same entity 
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commonly manufactures, produces, or provides the relevant goods and services and markets the 

goods and services under the same mark and that the relevant goods and services are sold or 

provided through the same trade channels and used by the same classes of consumers in the same 

fields of use.    

On February 28, 2021, Applicant filed an amendment in response to the Office action 

mailed on August 26, 2021, wherein Applicant amended the description of goods to read, “Skin 

creams, lip balm, body oils, body lotion and cosmetic preparations for skin care, all containing 

CBD derived from hemp and less than 0.3% THC; none of the foregoing being a medicine or 

medical treatment or promoted as a medicine or medical treatment, in Class 003.”  In the 

amendment, Applicant stated that Applicant’s Mark and the Registrant’s Marks have different 

meanings when used in connection with the parties’ respective goods and services and therefore 

convey different overall commercial impressions.  Applicant stated further that Applicant’s Non-

medicated Skincare Products are unrelated to Registrant’s Medical Cannabis Information Services 

since non-medicated cosmetic preparations that are not promoted as medicines or medical 

treatments are different from providing medical information, agricultural and news about medical 

cannabis. Applicant also pointed out that the USPTO has not accorded a broad scope of protection 

to the mark SUNMED when used in connection with providing medical information, agricultural 

information, and news in the field of medical cannabis. 

On March 17, 2022, the Trademark Attorney issued a final refusal to register Applicant’s 

Mark because of a likelihood of confusion with the Registrant’s Marks.  In support of the refusal, 

the Trademark Attorney stated again that Applicant’s Mark, on the one hand, and the Registrant’s 

Marks on the other hand, convey the same overall meaning and commercial impression of being 

from SUNMED. In support of the Trademark Attorney’s position that Applicant’s Non-medicated 
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Skincare Products and Registrant’s Medical Cannabis Information Services are considered related 

for likelihood of confusion purposes, the Trademark Attorney attached Internet evidence from 

Kingdom Harvest, Calm by Wellness, Highline Wellness, Cheef Botanicals, First Crop, 

SimplyCBD, Green Leaf, Tanasi, and Redeem Therapeutics for establishing that the same entity 

commonly manufactures, produces, or provides the relevant goods and services and markets the 

goods and services under the same mark and that the relevant goods and services are sold or 

provided through the same trade channels and used by the same classes of consumers in the same 

fields of use.    

In response to the arguments and evidence submitted by Applicant in the amendment dated 

February 28, 2022, the Trademark Attorney concluded that the parties’ respective marks convey 

the same overall meaning and commercial impression of being from “sun med”.  The Trademark 

Attorney further concluded that the parties’ respective goods and services are similar since 

Applicant’s Non-medicated Skincare Products containing CBD derived from hemp and less than 

0.3% THC and the evidence in the record demonstrates that CBD can provide medical benefits 

and the phrase “medical cannabis” could encompass the entire industry of cannabis and cannabis-

derived products, including CBD, which can all provide medical benefits. 

On September 19, 2022, Applicant filed a Notice of Appeal to the Trademark Trial & 

Appeal Board, (the “Board”). 
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ISSUES 

 Whether there is a likelihood of confusion between the mark for “Skin 

creams, lip balm, body oils, body lotion and cosmetic preparations for skin care, all containing 

CBD derived from hemp and less than 0.3% THC; none of the foregoing being a medicine or 

medical treatment or promoted as a medicine or medical treatment,” in International Class 003, on 

the one hand, and the mark    and the mark SUNMED GROWERS, 

both for providing medical information, agricultural information, and news in the field of medical 

cannabis. 
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ARGUMENT 

The test for determining the applicability of § 2(d) of the Trademark Act is whether an 

appreciable number of ordinarily prudent purchasers are likely to be misled or confused as to the 

source of the products or services.  McGregor-Doniger, Inc., v. Drizzle, Inc., 202 USPQ 81 (2nd

Cir. 1979) (holding no likelihood of confusion between DRIZZLE for women’s overcoats and 

DRIZZLER for golf jackets).  In considering the issue of likelihood of confusion, the trademarks 

must be compared in their entireties and must be considered in conjunction with the particular 

goods and/or services with which they are used.  In re National Data Corp., 753 F.2d 1056, 1058 

(Fed. Cir. 1985). Likelihood of confusion has been said to be synonymous with “probable” 

confusion—it is not sufficient if confusion is merely “possible.”  See Rodeo Collection, Ltd. v. W. 

Seventh, 812 F.2d 1215, 1217 (9th Cir. 1987) (stating that “[l]ikelihood of confusion requires that 

confusion be probable, not simply a possibility”); see also J. Thomas McCarthy, McCarthy on 

Trademarks and Unfair Competition (“McCarthy”) § 23:3, 16-17 (4th ed. 2004). Further, the 

Trademark Office must take into consideration the scope of protection to be accorded the marks. 

Similarities or differences in the appearance, sound, meaning, and commercial connotation 

of trademarks play a significant role in determining whether a likelihood of confusion exists.  See 

AMF, Inc. v. Sleekcraft Boats, 599 F.2d 341, 351 (9th Cir. 1979).  However, “[s]imilarity of the 

marks in one respect—sight, sound or meaning—will not automatically result in a finding of 

likelihood of confusion even if the goods are identical or closely related.”  TMEP § 1207.01(b)(i); 

see also McCarthy § 23:21.  

Here, the marks look different in that Applicant’s Mark consists of two words, six letters 

and the design  located between the two words, while the mark of the ‘258 Registration 
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consists of a thirteen letters and two words, i.e., SUNMED GROWERS, and the mark of the ‘315 

Registration consists of thirty-one letters and six words, i.e., SUNMED GROWERS MEDICINE 

FROM THE SUN.  Additionally, the parties’ respective marks sound different in that Applicant’s 

Mark consists of two-syllables, while the mark of the ‘258 Registration consists of a four syllables 

and the mark of the ‘315 Registration consists of ten syllables.  The sound of the parties’ marks 

are further distinguished since the mark of the ‘258 Registration includes the word “growers,” a 

word that is absent from Applicant’s Mark, while the mark of the ‘315 Registration includes the 

words “growers,” “medicine,” “from,” “the” and “sun,” all of which are absent from Applicant’s 

SUNMED mark. Furthermore, Applicant’s Mark includes the design located between 

the words “sun” and “med”.  Contrary thereto, the Registrant’s Marks include, inter alia,  the 

single, unitary term SUNMED, which is not SUN MED and does not and cannot include the design 

 or any other design between SUN and MED.  

The marks also have different meanings.  Applicant’s Mark includes the phrase “sun med,” 

and the Registrant’s Marks include the term “sunmed,” which consists of a combination of the 

word “sun” and the word “med.”  “Sun” can mean “the luminous celestial body around which the 

earth and other planets revolve, from which they receive heat and light, which is composed mainly 

of hydrogen and helium, and which has a mean distance from earth of about 93,000,000 miles 

(150,000,000 kilometers), a linear diameter of 864,000 miles (1,390,000 kilometers), and a mass 

332,000 times greater than earth,” “the heat or light radiated from the sun,” “one resembling the 

sun (as in warmth or brilliance)”, “to expose to or as if to the rays of the sun” or “to sun oneself.”  
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See definition of “sun” at https://www.merriam-webster.com/dictionary/sun, a copy which is 

attached hereto as Exhibit A. The word “med” can mean “medical” or “medication.” See definition 

of “med” at https://www.merriam-webster.com/dictionary/med, a copy of which is attached hereto 

at Exhibit B.  “Medical” can mean “of, relating to, or concerned with physicians or the practice of 

medicine” or “requiring or devoted to medical treatment.” See definition of “medical” at 

https://www.merriam-webster.com/dictionary/medical, a copy of which is attached hereto at 

Exhibit C.  “Medicine” can mean “a substance or preparation used in treating disease,” “the 

science and art dealing with the maintenance of health and the prevention, alleviation, or cure of 

disease” and  “an object held in traditional American Indian belief to give control over natural or 

magical forces.” See definition of “medicine” at https://www.merriam-

webster.com/dictionary/medicine, a copy of which is attached hereto at Exhibit D.  In addition to 

“sunmed,” each of the cited marks also includes the word “growers.”  “Growers” can mean “a 

persons who grows something” or “a person or thing that grows in a certain way,” (see definition 

of “grower” at https://www.dictionary.com/browse/grower, a copy of which is attached hereto at 

Exhibit E).  

When used in connection with Applicant’s Non-medicated Skincare Products, “sun med” 

connotes brilliance and, in particular, that use of Applicant’s Non-medicated Skincare Products 

promotes wellness and healthy, brilliant skin.  In Applicant’s Mark, “sun med” may also connote 

that Applicant’s Non-medicated Skincare Products help maintain healthy skin that has potential to 

be damaged by sun exposure or other concerns or to prevent sun damage.  Contrary thereto, when 

used in connection with providing medical information, agricultural information, and news in the 

field of medical cannabis, “sunmed growers” connotes that Registrant’s Medical Cannabis 

Information Services are intended for use by or directed towards cultivators of medical cannabis, 
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i.e., cannabis grown as a source of THC.  Applicant’s Mark does not connote that Applicant’s 

Non-medicated Skincare Products are intended for use by growers of medical cannabis. This 

connotation is completely absent from the Applicant’s Mark.   Similarly, Registrant’s Marks do 

not connote brilliance or that use of Registrant’s Medical Cannabis Information Services promote 

healthy, brilliant skin.   

Interpretation of a mark is not carried out in a vacuum and must be done in view of the 

relevant goods and services. Thus, even marks that are identical in sound and/or appearance may 

create sufficiently different commercial impressions when applied to the respective parties’ goods 

or services so that there is no likelihood of confusion. See, e.g., In re Sears, Roebuck & Co., 2 

USPQ2d 1312, 1314 (TTAB 1987) (holding CROSS-OVER for bras and CROSSOVER for ladies’ 

sportswear not likely to cause confusion, noting that the term "CROSS-OVER" was suggestive of 

the construction of applicant’s bras, whereas "CROSSOVER," as applied to registrant’s goods, 

was "likely to be perceived by purchasers either as an entirely arbitrary designation, or as being 

suggestive of sportswear which "crosses over" the line between informal and more formal wear . . 

. or the line between two seasons"); In re British Bulldog, Ltd., 224 USPQ 854, 856 (TTAB 1984) 

(holding PLAYERS for men’s underwear and PLAYERS for shoes not likely to cause confusion, 

agreeing with applicant's argument that the term "PLAYERS" implies a fit, style, color, and 

durability suitable for outdoor activities when applied to shoes, but "'implies something else, 

primarily indoors in nature'" when applied to men’s underwear); In re Sydel Lingerie Co., 197 

USPQ 629, 630 (TTAB 1977) (holding BOTTOMS UP for ladies’ and children’s underwear and 

BOTTOMS UP for men’s clothing not likely to cause confusion, noting that the wording connotes 

the drinking phrase "Drink Up" when applied to men’s clothing, but does not have this connotation 

when applied to ladies’ and children’s underwear).
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The differences between the parties’ respective marks, when taken together, undoubtedly 

preclude a likelihood of confusion.  See EZ Loader Boat Trailers, Inc. v. Cox Trailers, Inc., 706 

F.2d 1213 (Fed. Cir. 1983) (finding SUPERLOADER not confusingly similar to EZ LOADER or 

MINI LOADER for boat trailers).  “[T]he mere fact that the marks in issue share elements, even 

dominant elements, does not compel a conclusion of likelihood of confusion.”  General Mills, Inc. 

v. Kellogg Co., 824 F.2d 622, 627 (11th Cir. 1985).  

The Trademark Attorney’s sole basis for refuting the Applicant’s position that the parties’ 

respective marks convey different meanings and commercial impressions is that, 

“the sole wording in the applied-for mark is SUN MED. As discussed above, the 

dominant wording of registrant’s marks is SUNMED. These wordings are identical 

except for a slight difference in appearance between registrant’s mark, which 

appears as a compound word with no space separating the words, that is, SUNMED; 

and applicant’s mark, which appears as multiple words with space separating the 

words, that is, SUN MED. As such, these wordings are identical in sound and 

virtually identical in appearance, and are thus confusingly similar for the purposes 

of determining likelihood of confusion.” 

This conclusion fails to address the crux of Applicant’s arguments which is the marks convey 

different commercial meanings when considered in view the goods and services with which they 

are used.  The Trademark Attorney completely fails to address this point.  The Trademark Attorney 

also fails to address the cited Board’s decisions in In re Sears, Roebuck & Co., In re British 

Bulldog, Ltd., and In re Sydel Lingerie Co., wherein the Board held that identical marks (i.e., 

CROSS-OVER vs CROSS OVER, PLAYERS vs. PLAYERS and BOTTOMS UP vs BOTTOMS 

UP) for goods (i.e., brassieres vs ladies' sportswear, men’s underwear vs shoes and ladies’ and 

children’s underwear vs men’s clothing) that are much more similar to one another than are 

Applicant’s Mark and Non-medicated Skincare Products and Registrant’s Marks and Medical 

Cannabis Information Services were not confusingly similar because the subject marks create 
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sufficiently different commercial impressions when applied to the subject goods or services. 

Certainly, if CROSS-OVER for brassieres conveys an overall different meaning and commercial 

impression than CROSS OVER for ladies’ sportswear, then  SUNMED for Applicant’s Non-

medicated Skincare Products conveys an overall different meaning and commercial impression 

than SUNMED GROWERS for providing medical information, agricultural information, and 

news in the field of medical cannabis, especially given the Trademark Attorney has failed to 

address the overall meaning and commercial impression of the parties’ marks when used in 

connection with their respective goods and services. 

Furthermore, the Trademark Attorney gives absolutely no weight to the existence of the 

 design in Applicant’s Mark or the affect of the separation of the word “sun”  from the 

word “med” by the design. Thus, contrary to the Trademark Attorney’s representation, Applicant’s 

Mark is not fully encompassed within the Registrant’s Marks and they are not virtually identical 

in appearance.  Lastly, the dominant portion of Applicant’s Mark is not even “sun med,” but 

instead is “sun” since Applicant’s Mark begins with the word “sun.”  Contrary thereto, each of the 

Registrant’s Marks begins with the term “sunmed.”    

In addition to the differences between the parties’ respective marks, the parties’ respective 

goods/services are not related. Applicant’s goods are Skin creams, lip balm, body oils, body lotion 

and cosmetic preparations for skin care, all containing CBD derived from hemp and less than 0.3% 

THC; none of the foregoing being a medicine or medical treatment or promoted as a medicine or 

medical treatment, in Class 003.  By virtue of their inclusion in Class 003 and the express language 

of the goods description in the application, Applicant’s skincare products are limited to non-

medicated products. Registrant’s services are providing medical information, agricultural 
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information, and news in the field of medical cannabis. Registrant’s Medical Cannabis Information 

Services do not include Applicant’s Non-medicated Skincare Products, and vice-versa.  For 

example, providing medical information, agricultural information, and news in the field of medical 

cannabis in Class 044 is different than skin creams, lip balm, body oils, body lotion and cosmetic 

preparations for skin care, all containing CBD derived from hemp and less than 0.3% THC; none 

of the foregoing being a medicine or medical treatment or promoted as a medicine or medical 

treatment, in Class 003.  Because Applicant’s Non-medicated Skincare Products are different from 

the Registrant’s Medical Cannabis Information Services (e.g., non-medicated cosmetic 

preparations that are not promoted as medicines or medical treatments vs. providing medical 

information, agricultural and news about medical cannabis), potential consumers of Applicant’s 

Non-medicated Skincare Products will not be confused into purchasing any of the Registrant’s 

Medical Cannabis Information Services since these services simply would not suit the consumers’ 

needs and would, therefore, not confuse the consumers as to source.  The same is true with respect 

to potential purchasers of Registrant’s Medical Cannabis Information Services.  Applicant’s Non-

medicated Skincare Products would not serve the needs of consumers of any of Registrant’s 

Medical Cannabis Information Services, and therefore, they would not be confused as to source. 

Thus, there is no likelihood of confusion between Applicant’s Mark and the Registered Marks 

because of the extremely different applications of the goods and services sold under each of the 

marks. See Checkpoint Sys., Inc. v. Check Point Software Techs., Inc., 269 F.3d 270, 282 (3d Cir. 

2001) (“mark similarity is not necessarily determinative of likely confusion, particularly when the 

products do not directly compete”); see also W.W.W. Pharmaceutical Co., Inc. v. Gillette Co., 808 

F. Supp. 1013 (S.D.N.Y. 1992), order amended, (July 14, 1992) and judgment aff’d, 984 F.2d 567 
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(2d Cir. 1993)(RIGHT GUARD SPORT STICK for deodorant does not infringe SPORTSTICK 

for lip balm).   

The Trademark Attorney argues that the parties’ respective goods and services are related 

since the same entity commonly manufactures, produces, or provides the relevant goods and 

services and markets the goods and services under the same mark and that the relevant goods and 

services are sold or provided through the same trade channels and used by the same classes of 

consumers in the same fields of use.  In support of this argument, the Trademark Attorney provided 

two third-party trademark registrations and website screen shots from twelve third-party websites 

showing that skincare products containing CBD and information about medical cannabis emanate 

from the same source.  However, as is the case here, when the relatedness of the goods and services 

is not evident, well known, or generally recognized, "something more" than the mere fact that the 

goods and services are used together must be shown. In re St. Helena Hosp., 774 F.3d 747, 754, 

113 USPQ2d at 1087 (Fed. Cir. 2014) (finding that substantial evidence did not support relatedness 

of hospital-based residential weight and lifestyle program and printed materials dealing with 

physical activity and fitness). 

In In re St. Helena Hosp., the Board affirmed the examiner’s rejection of St. Helena’s 

trademark application for the mark TAKETEN for health care services, namely, evaluating weight 

and lifestyle health and implementing weight and lifestyle health improvement plans in a hospital-

based residential program as likely to cause confusion with the mark TAKE 10 for printed manuals, 

posters, stickers, activity cards and educational worksheets dealing with physical activity and 

physical fitness. The Board concluded that consumers are likely to believe that health care services 

and “similarly marked” printed materials come from the same source or are somehow connected 

with or sponsored by a common company based on several examples of organizations that render 
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health care services and distribute printed materials. The Board further found that St. Helena's 

services and the registrant's printed materials “would be encountered by the same persons under 

conditions and circumstances that could, because of the similarity of the marks, cause them to 

believe that they emanate from the same source.”  

The U.S. Court of Appeals for the Federal Circuit disagreed finding that, while the 

references relied on by the examiner do show that printed materials are used “in connection” with 

various health services programs, that the mere fact that goods and services are “used together” 

does not, on its own, show relatedness.  The Court stated that to rely on the similarity of the goods 

and services as a basis for refusing registration, the USPTO must come forth with a persuasive 

evidentiary showing of relatedness between the goods and services at issue since the relatedness 

of the goods and services is obscure or less evident.  In that instance, the USPTO is required to 

show “something more” than the mere fact that the goods and services are “used together.” The 

“something more” standard has application whenever the relatedness of the goods and services is 

not evident, well-known or generally recognized. In this case, the Trademark Attorney has not 

shown that Applicant’s Non-medicated Skincare Products and the Registrant’s Medical Cannabis 

Information Services are generally recognized as being related, nor has the Trademark Attorney 

shown “something more” to establish relatedness in the circumstances of this case.   

Further, upon inspection of the twelve third-party websites, none of the twelve sellers 

identified in the evidence relied upon by Examining provide information in the field of medical 

cannabis.  To the contrary, each of the sellers provide information in the field of hemp and CBD, 

while, at times, distinguishing hemp and CBD from marijuana and THC, respectively.  Thus, the 

Trademark Attorney’s reliance on the twelve sellers is misplaced and improper.  
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More particularly, Kingdom Harvest is an online provider of topical products containing 

CBD derived from hemp and less than 0.3% THC.  The Kingdom Harvest evidence relied by the 

Examiner Attorney shows that Kingdom Harvest promotes its products by providing on its website 

health benefits information about products containing CBD derived from hemp and less than 0.3% 

THC.  To the extent the evidence includes information about medical cannabis, that information 

is limited to information about the legal status of medical cannabis.  See pages 30-59 of Final 

Office action, mailed on March 17, 2022. The Kingdom Harvest evidence includes no agriculture 

information and no medical information or news in the field of medical cannabis.  

Calm by Wellness is an online provider of topical products containing CBD derived from 

hemp and less than 0.3% THC.  The Calm by Wellness evidence relied by the Examiner Attorney 

shows that Calm by Wellness promotes its products by providing on its website health benefits 

information about products containing CBD derived from hemp and less than 0.3% THC.  To the 

extent the evidence includes information about medical cannabis, that information is limited to  

information about the differences between medical marijuana and hemp and the legal status of 

medical marijuana.  See pages 69-74 and 77 of Final Office action, mailed on March 17, 2022. The 

Calm by Wellness evidence includes no agriculture information and no medical information or 

news in the field of medical cannabis. 

Highline Wellness is an online provider of topical products containing CBD derived from 

hemp and less than 0.3% THC.  The Highline Wellness evidence relied by the Examiner Attorney 

shows that Highline Wellness promotes its products by providing on its website health benefits 

information about products containing CBD derived from hemp and less than 0.3% THC.  To the 

extent the evidence includes information about medical cannabis, that information is limited to  

information about the differences between THC and CBD, differences between hemp and 
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marijuana,  and general information about CBD and THC.  See pages 94-112 of Final Office action, 

mailed on March 17, 2022. The Highline Wellness evidence includes no agriculture information 

and no medical information or news in the field of medical cannabis.  

Cheef is an online provider of topical products containing CBD derived from hemp and 

less than 0.3% THC.  The Cheef evidence relied by the Examiner Attorney shows that Cheef 

promotes its products by providing on its website health benefits information about products 

containing CBD derived from hemp and less than 0.3% THC. Cheef also provides news 

information about the legal status of recreational marijuana, general and historical information 

about marijuana and comparisons of marijuana and hemp and THC and CBD. See pages 130-133, 

135-138, 140-143 and 145-152 of Final Office action, mailed on March 17, 2022. Recreational 

marijuana and medical marijuana are not the same. Medical cannabis is used to ease symptoms 

caused by certain medical conditions, while recreational marijuana is used to get intoxicated. The 

Cheef evidence includes no agriculture information, no medical information or news in the field 

of medical cannabis. 

First Crop is an online provider of topical products containing CBD derived from hemp 

and less than 0.3% THC.  The First Crop evidence relied by the Examiner Attorney shows that 

First Crop promotes its products by providing on its website health benefits information about 

products containing CBD derived from hemp and less than 0.3% THC.  First Crop also provides 

information comparing CBD to THC and agriculture information about growing hemp.  See page 

157-163 and 172 of Final Office action, mailed on March 17, 2022.  The First Crop evidence 

includes no agriculture information, news or medical information in the field of medical cannabis. 

Simply CBD is an online provider of topical products containing CBD derived from hemp 

and less than 0.3% THC. The Simply CBD evidence includes medical information about products 
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containing CBD derived from hemp and less than 0.3% THC, information comparing and 

contrasting medical cannabis and CBD-containing products and the legal status of medical 

marijuana and CBD-containing products.  See page 174-182 of Final Office action, mailed on 

March 17, 2022.  The Simply CBD evidence includes no agriculture information and no medical 

information in the field of medical cannabis. The evidence does include news in the field of 

medical cannabis.  

The Green Leaf evidence includes medical information about products containing CBD 

derived from hemp and less than 0.3% THC, and information comparing and contrasting medical 

cannabis and CBD-containing products.  See pages 201-205 of Final Office action, mailed on 

March 17, 2022.  The Green Leaf evidence includes no agriculture information and no medical  

information or news in the field of medical cannabis. 

The Tanasi evidence includes medical information about products containing CBD derived 

from hemp and less than 0.3% THC.  The Tanasi evidence includes no agriculture information and 

no medical information or news in the field of medical cannabis. 

The Redeem Therapeutics includes medical information about products containing CBD 

derived from hemp and less than 0.3% THC and general information about medical marijuana.   

See page 232-233 of Final Office action, mailed on March 17, 2022. The Tanasi evidence includes 

no agriculture information and no medical information or news in the field of medical cannabis. 

Wellcare Botanicals is an online provider of topical products containing CBD derived from 

hemp and less than 0.3% THC.  The Wellcare Botanicals evidence relied by the Examiner Attorney 

shows that Wellcare Botanicals promotes its products by providing on its website health benefits 

information about products containing CBD derived from hemp and less than 0.3% THC.  

Additionally, Wellcare Botanical provides general information about THC.  See page 23 of Non-
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final Office action, mailed on August 26, 2021. The Wellcare Botanicals evidence includes no 

agriculture information and no medical information or news in the field of medical cannabis. 

Imbue Botanicals is an online provider of topical products containing CBD derived from 

hemp and less than 0.3% THC.  The Imbue Botanicals evidence relied by the Examiner Attorney 

shows that Imbue Botanicals promotes its products by providing on its website health benefits 

information about products containing CBD derived from hemp and less than 0.3% THC.  

Additionally, Imbue Botanical provides information comparing hemp and marijuana, general 

information about THC and information about the legal status and history of hemp and marijuana.  

See pages 37-41 of Non-final Office action, mailed on August 26, 2021. The Imbue Botanicals 

evidence includes no agriculture information and no medical information or news in the field of 

medical cannabis. 

Hemplucis is an online provider of topical products containing CBD derived from hemp 

and less than 0.3% THC.  The Hemplucis evidence relied by the Examiner Attorney shows that 

Imbue Botanicals promotes its products by providing on its website health benefits information 

about products containing CBD derived from hemp and less than 0.3% THC.  Additionally, 

Hemplucis provides information comparing hemp and marijuana, general information about THC 

and information about the legal status and history of hemp and marijuana.  See pages 49-57 of 

Non-final Office action, mailed on August 26, 2021. The Hemplucis evidence includes no 

agriculture information and no medical information or news in the field of medical cannabis. 

In addition to relying upon the seller evidence, the Trademark Attorney relies on two third-

party trademark registrations to show that sellers of topical preparations containing CBD derived 

from hemp and less than 0.3% THC allegedly also regularly provide medical information, 

agriculture information and news in the field of medical cannabis.  Two third-party registrations 
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hardly evidence that sellers of topical preparations containing CBD derived from hemp and less 

than 0.3% THC regularly provide medical information, agriculture information and news in the 

field of medical cannabis.  Further, one of the third-party references, namely, U.S. Trademark 

Registration No. 6,041,429 for the mark U NUHUMUN (stylized) does not encompass providing 

information about THC or marijuana, much less  medical information, agriculture information and 

news in the field of medical cannabis. Instead, that registration’s goods and services are limited to 

“Non-medicated herbal skin salves containing cannabidiol (CBD) derived from cannabis with a 

delta-9 THC concentration of not more than 0.3% on a dry weight basis” and  “Providing 

information in the fields of health and wellness; providing a website featuring information in the 

fields of health and wellness; providing health and wellness information regarding cannabinoids, 

cannabidiol (CBD), and cannabidiol products; providing a website featuring health and wellness 

information regarding cannabinoids, cannabidiol (CBD), and cannabidiol products.” The 

Trademark Attorney’s reliance on U.S. Trademark Registration No. 6,041,429 is misplaced and 

does not evidence that sellers of topical preparations containing CBD derived from hemp and less 

than 0.3% THC also regularly provide medical information, agriculture information and news in 

the field of medical cannabis. 

Lastly, with respect to the relatedness of the Applicant’s Non-medicated Skincare Products 

and the Registrant’s Medical Cannabis Information Services, the Trademark Attorney’s arguments 

are flawed because the Trademark Attorney has improperly construed the breadth of  Registrant’s 

“providing medical information, agricultural information, and news in the field of medical 

cannabis” services, while ignoring the phrase “none of the foregoing being a medicine or medical 

treatment or promoted as a medicine or medical treatment,” as set out in the Applicant’s Non-

medicated Skincare Products description. The Trademark Attorney’s improper construction of 
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Registrant’s Medical Cannabis Information Services arises from the Trademark Attorney’s failure 

to give meaning to the word “medical” in the phrase “medical cannabis,” which functions to 

narrowly define the information services of the Registrant.  Registrant’s Medical Cannabis 

Information Services do not relate broadly to cannabis but instead to the field of medical cannabis. 

Further, Applicant’s Non-medicated Skincare Products are not merely products that contain CBD.  

Instead, Applicant’s Non-medicated Skincare Products are products that contain CBD derived 

from hemp and less than 0.3% THC.  CBD derived from hemp and less than 0.3% THC is not 

derived from medical marijuana.   Hemp is not medical marijuana or medical cannabis.  

According to the Mayo Foundation for Medical Education and Research (MFMER), 

“medical cannabis” means “medical marijuana” and is “a term for derivatives of the Cannabis 

sativa plant that are used to ease symptoms caused by certain medical conditions.” See

https://www.mayoclinic.org/healthy-lifestyle/consumer-health/in-depth/medical-marijuana/art-

20137855, attached hereto at Exhibit F.  U.S. federal law prohibits the use of whole plant Cannabis 

sativa, i.e., “medical marijuana,” or its derivatives for any purpose. See id. In 

contrast, CBD derived from the hemp plant (less than 0.3% THC) is legal under federal law. See 

id.  In the 2018 Farm Act, Congress removed hemp from the definition of marijuana in the 

Controlled Substances Act and defined the term hemp to mean cannabis or any part of that plant, 

“including … all derivatives, extracts, cannabinoids, isomers, acids, salts and salts of isomers” that 

had “a delta-9 [THC] concentration of not more than 0.3% on a dry weight basis.”  7 U.S.C. 

¶1639o(1).  Because hemp-derived products like Applicant’s Non-medicated Skincare Products 

are not marijuana, much less medical marijuana or medical cannabis, when considered in view of 

a proper interpretation of Registrant’s Services, much of the evidence relied upon by the 

Trademark Attorney to show that the parties’ respective goods/services are related falls away. 
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In addition to the facts that Applicant’s Mark and Applicant’s Non-medicated Skincare 

Products are different from Registrant’s Marks and Registrant’s Medical Cannabis Information 

Services, respectively, the buyers of Applicant’s Non-medicated Skincare Products are consumers 

seeking non-medicated skincare and cosmetics preparations. Contrary thereto, buyers of 

Registrant’s Medical Cannabis Information Services are growers and distributors of medical 

cannabis. The sophisticated purchasers of the parties’ respective services are not likely to be 

confused as to source by the use of Applicant’s Mark and Registrant’s Marks because of the 

differences between the parties’ respective goods/services and because the purchasers are 

knowledgeable about the specific types of goods/services they need. Furthermore, because the 

parties’ respective purchasers are concerned with their health or the health of others they exhibit a 

heighten standard of care when shopping for Applicant’s Non-medicated Skincare Products and 

Registrant’s Medical Cannabis Information Services. See Hewlett-Packard Co. v. Human 

Performance Measurement, Inc., 23 U.S.P.Q.2d 1390 (no confusion between the marks HP and 

HPM for medical equipment, in part, because the potential purchasers were “highly educated, 

sophisticated purchasers who [knew] their equipment needs and would be expected to exercise a 

great deal of care in [their] selection[s]”); Blue Bell Bio-Med. v. Cin-Bad, Inc., 864 F.2d 1253, 

1260 (5th Cir. 1989) (finding that when hospitals purchase medical carts, a mistaken purchase is 

unlikely due to the high degree of care with which such purchases are made); see alod, In re Bunn-

O-Matic Corporation, 2010 WL 1502438 (TTAB, March 30, 2010)(finding evidence showing the 

subject goods are of a kind that may emanate from a single source under a single mark insufficient 

to establish that the goods and services are related where the goods do not serve the same purpose 

and given the care of the purchasing decision and sophistication of the purchasers in the 
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overlapping channel of trade.)  Accordingly, given the sophisticated nature of the targeted markets, 

there is no likelihood of confusion between Applicant’s Mark and Registrant’s Marks. 

Applicant also notes that the Trademark Office has not accorded a broad scope of 

protection to marks that include the term “sunmed” when used in connection with providing 

medical information, agricultural information, and news in the field of medical cannabis.  For 

example, each of the ‘258 Registration and the ‘315 Registration was published for opposition and 

registered on the Principal Register despite the existence of Applicant’s then and currently 

pending, prior-filed U.S. Application Ser. No. 88/112,131 for the mark SUNMED CBD for herbal 

and nutritional supplements containing lawful CBD "cannabidiol" from industrial hemp; medicinal 

herbal preparations; and dietary and nutritional supplements (see Exhibit G) and a third-party, 

then-pending U.S. Appl. Ser. No. 88/045,76 for the mark SUNMEDCBD for nutritional skin care 

supplements, namely creams, balms, lotions, ointments, salves, sprays, and oils, each containing 

cannabidiol (CBD) derived from industrial hemp and including a delta-9 tetrahydrocannabinol 

(THC) concentration of not more than 0.3 percent on a dry weight basis; nutritional supplements 

in lotion form sold as a component of nutritional skin care products and containing cannabidiol 

(CBD) derived from industrial hemp and including a delta-9 tetrahydrocannabinol (THC) 

concentration of not more than 0.3 percent on a dry weight basis; nutritional skin care supplements 

for maintaining homeostasis containing cannabidiol (CBD) derived from industrial hemp and 

including a delta-9 tetrahydrocannabinol (THC) concentration of not more than 0.3 percent on a 

dry weight basis (see Exhibit H). Certainly, if SUNMED GROWERS for providing medical 

information, agricultural information, and news in the field of medical cannabis is not confusingly 

similar to SUNMED CBD for herbal and nutritional supplements containing lawful CBD 

"cannabidiol" from industrial hemp, then Registrant’s Marks are not confusingly similar to 
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Applicant’s SUNMED mark for skin creams, lip balm, body oils, body lotion and cosmetic 

preparations for skin care, all containing CBD derived from hemp and less than 0.3% THC.   

Additional evidence of the narrow scope of protection afforded by the Trademark Office 

for marks that include the term “sunmed” when used in connection with providing medical 

information, agricultural information, and news in the field of medical cannabis, is the coexistence 

on the Principal Register of the ‘258 Registration and the ‘315 Registration with Applicant’s U.S. 

Registration No. 6,555,712 for ILLUMINATE WITH SUNMED and Design for retail store 

services featuring topical oils, topical creams, topical lotions, lip balm and cosmetic skin care 

preparations, all containing CBD derived from hemp and less than 0.3% THC.  See Exhibit I.  

Again, if SUNMED GROWERS for providing medical information, agricultural information and 

news in the field of medical cannabis is not confusingly similar to ILLUMINATE WITH 

SUNMED and Design for Retail store services featuring topical oils, topical creams, topical 

lotions, lip balm and cosmetic skin care preparations, all containing CBD derived from hemp and 

less than 0.3% THC, then Registrant’s Marks are not confusingly similar to Applicant’s SUNMED 

mark for skin creams, lip balm, body oils, body lotion and cosmetic preparations for skin care, all 

containing CBD derived from hemp and less than 0.3% THC; all of the foregoing being non-

medicated and none of the foregoing being promoted as a medicine or as a medical treatment. 

The Trademark Trial and Appeal Board and the courts have held in a number of cases that 

even though trademarks may be similar or the same in sound and appearance, where the 

goods/services are different, or the purchasers of the goods/ services are different or sophisticated, 

there will be no likelihood of confusion.  See Reedco Inc. v. Hoffmann-LaRoche Inc., 2 USPQ2d 

1994 (1987) (finding TEGRIN for the over the counter medicated soaps and salves and TEGISON 

for oral prescription drugs for treating psoriasis not confusingly similar since, inter alia, products’ 
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forms, channels of trade and treatment uses make them distinguishable); In re British Bulldog, 

Ltd., 224 USPQ 854 (TTAB 1984) (no likelihood of confusion found between PLAYERS in 

stylized form for men's underwear and PLAYERS for shoes);  In re Sydel Lingerie Co., Inc., 197 

USPQ 629 (TTAB 1977) (no likelihood of confusion found between BOTTOMS UP for ladies' 

and children's underwear and BOTTOMS UP for men's suits, coats and trousers); Morton-Norwich 

Products, Inc. v. N. Siperstein, Inc., 222 USPQ 735 (TTAB 1984) (holding use of FANTASTIC 

for paints not confusingly similar to FANTASTIK for spot remover, laundry starch cleaners); 

Haydon Switch and Instrument Inc. v. Rexnord, Inc., 4 USPQ2d 1510 (D. Conn. 1987) (holding 

no likelihood of confusion between PLANETGEAR for mechanical drum wheel digital display 

time counters and PLANETGEAR for planetary gear speed reducers and motor drive shafts).      

Further evidence that no likelihood of confusion exists between the parties’ respective uses 

of their marks is that the parties have coexisted and used their respective marks simultaneously 

since April of 2018.  See In re Guild Mortgage Company, Case No. 2017-2620 (Fed. Cir. Jan. 14, 

2019)(reversing the Trademark Trial & Appeal Board’s decision finding a likelihood of confusion 

because the Board failed to adequately consider relevant evidence and argument directed to 

Dupont factor 8, namely, Applicant’s CEO’s declaration of length of time during, and conditions 

under which, there has been concurrent use with the cited mark without evidence of actual 

confusion).  Over that period of 3 years, 8 months, Applicant is not aware of any instance of a 

consumer of Applicant’s goods and services mistakenly believing that Applicant’s goods and 

services originate from Registrant or any instance of a consumer of Registrant’s goods and 

mistakenly believing Registrant’s goods and services originate from Applicant because of the 

parties’ use of their respective marks.  Furthermore, despite both parties offerings their goods and 

services over the Internet and in the State of Maryland, Applicant has never received an 
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communication from Registrant, or from any third party contending that Applicant’s use of its 

SUNMED mark has infringed upon Registrant’s Marks, or has caused confusion with regard to 

the sources of the parties’ respective goods and services. See Affidavit of Jason Ellis, attached 

hereto as Exhibit J.   
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CONCLUSION 

Due to, inter alia, the differences in the parties’ marks, goods and services and relevant 

case law, it is clear that Applicant’s Mark and Registrant’s Marks are not confusingly similar as 

an appreciable number of ordinarily prudent purchasers of the parties’ respective goods and 

services are not likely to be misled or confused as to the source of the respective goods and 

services.  Therefore, Applicant respectfully requests that the Board withdraw the Trademark 

Attorney’s refusal to register Applicant’s Mark. 

Respectfully Submitted, 

SUNFLORA, INC. 

       By____/C. Brandon Browning/___ 

C. Brandon Browning, Esq. 

(205) 254-1036 

CBB 

Encl. – Exhibits A-J 
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