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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

In re Applications of:

More Development Property Company Ltd.

Claudia Garcia
Trademark Examining Attorney
Law Office 111

Serial Nos.: 88443364
88443386
88443413
88443474

Mark: MORE DEVELOPMENT

APPLICANT’S SUBSTITUTE REPLY BRIEF

Applicant More Development Property Company Ltd. (“Applicant”) hereby this
substitute reply brief in response to the Board’s Order of April 27, 2021 (19 TTABVUE).

Applicant respectfully submits that the Examining Attorney has not met her burden of
showing that the vague and ambiguous term DEVELOPMENT is descriptive and subject to a
disclaimer requirement. The Examining Attorney’s brief, which refers to multiple possible
definitions of DEVELOPMENT, actually supports Applicant’s position that consumers will not
immediately interpret this term as describing Applicant’s services. Furthermore, even if the term
can be interpreted to have some descriptive significance, the mark MORE DEVELOPMENT is a
unitary phrase conveying a degree of comparative superiority, and the individual terms of this
phrase should not be subject to a disclaimer requirement.

Applicant also submits that the Examining Attorney has not shown, by a preponderance
of the evidence, that Applicant’s mark MORE DEVELOPMENT is likely to be confused with
the previously registered mark MORE in U.S. Reg. No. 4,862,280. The Examining Attorney has
improperly disregarded Applicant’s voluminous evidence of third party marks containing MORE
for services closely related to those in the applications and the cited registrations. This evidence

is more than sufficient to demonstrate that the term MORE has a commonly understood meaning



among consumers, and that this term is thus weak and entitled to a narrow scope of protection.
The Examining Attorney has also improperly dissected the marks and focused only on the term
MORE, despite the fact that the Board has held that even highly suggestive or descriptive terms
must be included when comparing the marks in a likelihood of confusion analysis.

Moreover, the Examining Attorney has overstated the degree of the relationship between
the parties’ services, and has improperly adopted the position that all services in the field of real
estate must per se be considered closely related. In light of the extremely weak nature of the
shared term MORE, the Examining Attorney’s meager evidence of alleged common law use of
the same trade name in connection with both Applicant’s services and the services in the cited
registration is not sufficient to show that these services are closely related enough that consumers
will expect them to come from the same source.

Therefore, Applicant requests that the Board reverse the Section 2(d) refusal and the
disclaimer requirements and return the applications to the Examining Attorney for further action
consistent with the Board’s opinion.

I THE EXAMINING ATTORNEY HAS NOT MET HER BURDEN OF SHOWING
THAT THE TERM “DEVELOPMENT” SHOULD BE DISCLAIMED

The Examining Attorney has failed to meet her burden of showing that the term
DEVELOPMENT is merely descriptive as applied to Applicant’s services, because the
Examining Attorney has not demonstrated that consumers will interpret this term as referring to
Applicant’s Services with any degree of immediacy. In fact, the Examining Attorney’s multiple
and changing definitions of the term DEVELOPMENT in themselves demonstrate the nebulous
nature of this term. The Examining Attorney argues in her brief that DEVELOPMENT refers to

“an area of buildings,” “land that has been altered for other uses,” “land where building have



been constructed,” and “the constructed buildings themselves.” Examiner’s Statement, at 6.
The Examining Attorney is thus apparently taking the position that the term DEVELOPMENT is
descriptive in connection with anything that involves land or buildings.

However, due to these many possible meanings, the term DEVELOPMENT cannot be
said to describe Applicant’s services with the required “degree of particularity.” In re TMS Corp.
of the Americas, 200 U.S.P.Q. 57, 59 (TTAB 1978). To the contrary, consumers encountering
this term in connection with Applicants services would need to pause and engage in additional
thought and reasoning in order to understand the significance of this term as used in connection
with Applicant’s services. Therefore, the mark cannot be considered merely descriptive.

The Examining Attorney also argues, without support, that the use of “Development” in
connection with a small number of unregistered trade names “demonstrat[es] how well
understood the term is within the field.” Examiner’s Statement, at 7. However, the use of the
term DEVELOPMENT in these trade names is also nebulous and the evidence does not indicate
that it immediately refers to the types of services being offered by Applicant. See In re Fetal
Life, LLC, Serial No. 87/938,891, at 9 (TTAB March 24, 2020) (‘“’Fetal life’ is a nebulous term
in these four articles...[T]he Examining Attorney’s slim record evidence fails to demonstrate that
‘fetal life” describes a significant feature, aspect, or characteristic of the recited goods.”).

Applicant acknowledges that there is often a fine line between a suggestive term and a
merely descriptive term. However, in this case, the term DEVELOPMENT is not merely
descriptive of Applicant’s services because the word DEVELOPMENT is a nebulous term that
can have several meanings that are readily apparent to consumers. This means that consumers
will need to pause and go through a multi-step reasoning process in order to reach a conclusion

about the meaning of the term DEVELOPMENT as applied to Applicant’s services. See id. at 9
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(“To the extent that Applicant’s goods may be used, inter alia, to detect or monitor ‘fetal life,’
imagination or additional thought is required to reach that conclusion.”).

The Examining Attorney has also failed to rebut Applicant’s argument that even if the
term DEVELOPMENT is merely descriptive, the mark MORE DEVELOPMENT is a unitary
mark with a commercial impression separate from the individual components. The Examining
Attorney has only considered some of the factors that are relevant in determining whether a mark
is “unitary.” The Examining Attorney has argued that the terms MORE and DEVELOPMENT
are not “physically connected” or “placed in any special manner.” Examiner’s Statement, at 13.
However, the Examining Attorney has failed to address Applicant’s argument that the words
MORE DEVELOPMENT constitute a single grammatical unit that conveys comparative
superiority, which can only be understood by viewing both terms together. The TMEP states

that “if other considerations, such as... the rhetorical structure, or some other aspect of the mark

creates a distinct meaning or commercial impression that is more than its constituent parts, the
phrase should be deemed unitary for purposes of a disclaimer.” TMEP § 1213.05(b)(iii)
(emphasis added). In this case, the rhetorical structure of MORE DEVELOPMENT has a
commercial impression separate and apart from the individual terms making up this phrase.

The recent case of In re Walmart Apollo, Inc., Serial No. 88/040,421 (TTAB Feb. 22,
2021) is instructive. In that case, the Board found that the mark SUPER TECH was not merely
descriptive in connection with air filters. Id. at 15-16. The Board explained that “while we do
not find SUPER TECH to be unitary in the sense that it is incongruous or is a double entendre,
the combination of SUPER with this somewhat general term in this industry has the effect of
binding them together.” Id. at 15. The same is true here: as with SUPER TECH, the mark

MORE DEVELOPMENT consists of a general term used in the relevant industry (here, real
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estate), combined with a laudatory adjective, which has the effect of creating a unitary term

which does not have an immediate meaning to the consumers of the relevant services.

II. THE EXAMINING ATTORNEY HAS NOT MET HER BURDEN OF SHOWING
A LIKELIHOOD OF CONFUSION BETWEEN APPLICANT’S MARK AND THE
MARK IN THE CITED REGISTRATION
Applicant also submits that the Examining Attorney has failed to meet her burden of

establishing that there is a likellhood of confusion between Applicant’s MORE

DEVELOPMENT mark in the cited applications and the previously registered mark MORE in

U.S. Reg. No. 4,862,280.

First, the Examining Attorney has failed to give adequate weight to the extremely weak
nature of the shared term MORE. Applicant demonstrated in its briefs that there are over 500
live marks consisting of or containing “MORE” in Class 36, and over 110 live marks consisting
of or containing “MORE” in connection with services in the field of real estate. Applicant’s
Brief, at 14-15. This includes numerous marks where the term MORE is combined with a
generic or descriptive term, such as EXPECT MORE, DO MORE, PROVIDING MORE, MORE
THAN A HOME, and others. Applicant also cited evidence in the record of more than thirty-five
(35) third-party common law uses of “MORE” formative marks in connection with offering real
estate service. Again, many of these marks combine MORE with an extremely weak term, such
as “More Realty,” “More Real Estate,” and “More Properties.” Id. at 15-16.

The Examining Attorney has improperly disregarded all of this evidence because,
according to the Examining Attorney, “’MORE’ is not a dominant portion of any of these
marks.” Examiner’s Statement, at 26. In fact, the Examining Atttorney inexplicably argues that
Applicant’s mark and the cited registration are “the only marks in International Class 36 whose

dominate [sic] portion is ‘MORE.’” Id. This is simply not true. In fact, MORE is the only
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distinctive term in many of the third party registrations, such as DO MORE, PROVIDING
MORE, UNLOCK MORE, MORE THAN A HOME, and many others, all of which combine
MORE with a clearly descriptive term or combination of terms..

The Examining Attorney attempts to distinguish the Federal Circuit’s recent decision in
Juice Generation, Inc. v. GS Enters. LLC, 794 F.3d 1334, 115 U.S.P.Q.2d 1671 (Fed. Cir. 2015),
by arguing that the third-party uses in that case “all conveyed the same impression.” However,
that is not the relevant inquiry. The Juice Generation court analyzed whether the third party
uses of a term indicate that the term “has a normally understood and well-recognized descriptive
or suggestive meaning, leading to the conclusion that that segment is relatively weak.” Id. at
1341. That is precisely the import of the third party MORE registrations in this case: these
registrations overwhelmingly demonstrate that consumers are used to seeing the term MORE
used in marks in the field of real estate to suggest that the owner of the mark provides additional
services or a higher level of services than other companies.

In light of the extremely weak nature of the shared term MORE, the additional term
DEVELOPMENT is sufficient to distinguish Applicant’s mark from the mark in the cited
registration. The Examining Attorney mis-frames the argument when she states that consumers
are unlikely to view DEVELOPMENT as the dominant term in Applicant’s Mark. Examiner’s
Statement, at 18. The analysis of the strength of the elements of the mark is not an either/or
proposition, where one term must be judged to be dominant and the other terms must be
disregarded entirely; instead, the terms must be considered in combination, and if the term shared
by the two marks is weak and entitled to a narrow scope of protection, a highly suggestive or
descriptive term can be sufficient to distinguish the marks, even if that term is not “dominant.”

See General Mills, Inc. v. Kellogg Co., 824 F.2d 622, 627 (8th Cir.1987) (determining that
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OATMEAL RAISIN CRISP and APPLE RAISIN CRISP are not confusingly similar).

The Examining Attorney also mistakenly relies upon In re Mighty Leaf Tea, 601 F.3d
1342, 1348 (Fed. Cir. 2010) in support of her argument that consumers will view the registered
mark MORE as a shortened version of Applicant’s mark. In that case, however, the applicant
had failed to show that the shared term — the letters ML — was a common element with an
understood meaning or significance. Id. at 1258. Therefore, the additional wording MARK
LEES was unlikely to distinguish the applicant’s mark ML from the previously registered mark
ML MARK LEES. Furthermore, the parties’ goods in that case — skin care products — were
virtually identical, meaning that a lower degree of similarity between the marks was need to
establish a likelihood of confusion. Neither of those factors are present here. The word MORE
is a dictionary word with a commonly recognized meaning that is readily apparent from its use
within the marks, and there are significant differences between the parties’ services.

In addition to downplaying the relevance of the third-party registration and use of
MORE, the Examining Attorney has also improperly focused solely on this supposedly
“dominant” term rather than comparing the marks in their entireties. The Examining Attorney
cites In re Detroit Athletic Co., 903 F.2d 1297, 128 U.S.P.Q.2d 1047 (Fed. Cir. 2018) in support
of her analysis of the separate elements of the marks. However, in that case, the Federal Circuit
went through a lengthy comparison of the marks in their entireties, rather than focusing solely on
the “dominant” elements of the respective marks. In that case, the court explained that the marks
DETROIT ATHLETIC CO. and DETROIT ATHLETIC CLUB both “consist of three words
beginning with the identical phrase “Detroit Athletic” and ending with one-syllable “C” words
(i.e., “Co.” and “Club”)...When viewed in their entireties, the marks reveal an identical structure

and a similar appearance, sound, connotation, and commercial impression.” Id. at 1049. The
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court then cited two other cases in which the marks at issue had a “similarity in cadence” or “the
same number of syllables.” Id. Therefore, while the Detroit Athletic Co. court concluded that
the Board did not err in placing more weight on the terms DETROIT and ATHLETIC than CO.
and CLUB, the court did not simply disregard those marks entirely as the Examining Attorney
has done with DEVELOPMENT in this case.

In the present case, unlike in Detroit Athletic Co., the marks do not consist of the same
number of words or the same number of syllables. They also do not have an “identical structure”
or “similarity in cadence.” Applicant’s mark MORE DEVELOPMENT is much longer than the
cited MORE mark (five syllables as opposed to two) and is completely different in structure and
cadence, which leads to substantial differences in the connotations and commercial impressions
of the mark; unlike the Board in Detroit Athletic Co., there is no evidence that the Examining
Attorney even considered these differences in reaching her decision. The Examining Attorney’s
analysis thus fails to capture the overall meaning and commercial impression of MORE
DEVELOPMENT as compared to the word MORE by itself. See Juice Generation, Inc. v. GS
Enters. LLC, 794 F.3d 1334, 1340-41, 115 USPQ2d 1671, 1676 (Fed. Cir. 2015) (noting that
“the message of a whole phrase may well not be adequately captured by a dissection and
recombination”).

The Examining Attorney has also failed to show that there is enough of a relationship
between the parties’ services for there to be a likelihood of confusion, particularly with regard to
Application Serial Nos. 88/443,386; 88/443,413; and 88/443,474 in Classes 37, 42, and 44. The
Examining Attorney has basically adopted a per se rule under which all services related to real
estate must be considered to be closely related. =~ However, the Board has consistently rejected

similar per se rules in other broad fields, such as alcoholic beverages and computer software.
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The Examining Attorney has also cited several Internet printouts purporting to show that
other companies offer both the Class 36 services in the cited registration and the Class 37, 42,
and 44 services covered by Applicant’s pending applications. However, as explained in detail in
Applicant’s initial brief, many of these printouts do not actually support the Examining
Attorney’s position: while some of the printouts may suggest that a few companies offer both
types of services, there is no indication that the companies are actually using the same marks (as
opposed to the same trade name or corporate name) in connection with these services. The
Examining Attorney has not refuted any of these arguments in her brief.

Moreover, even if this evidence is accepted, a few printouts is not enough to show that
the services are closely related enough to cause confusion, particularly in light of the broad
nature of the field of real estate. The reasoning of the Board in In re S.P.H. Gerard Bertrand,
Serial No. 86/075,532 (TTAB Sept. 28, 2015) is on point. In that case, the Examining Attorney
took the position that an application covering wine was confusingly similar to a prior registration
covering beer. The Examining Attorney relied upon printouts from several different web sites as
support for his position that the goods were closely related. However, the Board explained that:

While the record before us shows that it would not be unheard of for wine and beer to be

sold by a single source under the same mark, the evidence is not overwhelming. Indeed,

given the number of beer and wine manufacturers, a showing of seven entities cannot be
construed as constituting a common practice. Rather, here, we find that the evidence
shows that while there is some degree of relationship between beer and wine, it is not
strong.

Id. at 4.
The same reasoning applies here. The Examining Attorney’s meager evidence — 11

references in Class 37, seven references in Class 42, and eight references in Class 44 — is simply

not enough to show that it is common for companies that provide real estate agency and



brokerage services to also provide development, construction, repair, and maintenance services
(Class 37); architectural consultation, surveying, and urban planning services (Class 42); or
landscape design, maintenance, and gardening services (Class 44), particularly given the number
of companies that are active in the broad field of real estate. The Examining Attorney has thus
failed to meet her burden of showing that the parties’ services are closely related enough to cause
confusion, particularly in light of the weak nature of the cited registration.

In summary, the Examining Attorney has failed to meet her burden of establishing that
there is a likelihood of confusion between Applicant’s mark MORE DEVELOPMENT and the
cited mark MORE in the prior registration.

III. CONCLUSION

For the reasons set forth above, Applicant respectfully requests that the Board reverse the

disclaimer requirements and the Section 2(d) refusals and remand the applications to the

Examining Attorney with instructions to approve the applications for publication.

Respectfully submitted,

MORE DEVELOPMENT
PROPERTY COMPANY LTD.

By:  /BryceJ. Maynard/

Bryce J. Maynard

Laura K. Pitts

Buchanan Ingersoll & Rooney PC
1737 King Street, Suite 500
Alexandria, Virginia 22314-2727

Date: May 11, 2021
Attorneys for Applicant
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