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Opinion by Pologeorgis, Administrative Trademark Judge:
Mr. Bator LLC (“Applicant”) seeks registration on the Supplemental Register of
the designation MULLET (in standard characters) for “bicycles” in International Class
12.1

Application Serial No. 88244852, filed on December 28, 2018. The application was originally
filed seeking registration on the Principal Register based on an allegation of a bona fide
intention to use the mark in commerce under Section 1(b) of the Trademark Act, 15 U.S.C.
§ 1051(b). On October 18, 2019, Applicant filed an amendment to allege use, claiming
September 2017 as both the date of first use and first use in commerce. Additionally, in its
request for reconsideration dated May 15, 2020, Applicant requested an amendment of its
application to seek registration of its proposed mark on the Supplemental Register. The
Examining Attorney approved both the amendment to allege use and the amendment to seek
registration on the Supplemental Register.
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The Trademark Examining Attorney refused registration on the Supplemental
Register under Trademark Act Sections 23(c) and 45, 15 U.S.C. §§ 1091(c) and 1127,
on the ground that MULLET is the generic name for a type of bicycle and thus
incapable of distinguishing them from those of others.
When the refusal was made final, Applicant appealed and requested
reconsideration. After the Examining Attorney denied the request for reconsideration,
the appeal resumed. Both Applicant and the Examining Attorney filed briefs. For the
reasons explained below, we reverse the refusal to register.2
I.

Genericness - Applicable Law
A mark proposed for registration on the Supplemental Register must be capable of

distinguishing the applicant’s goods or services. 15 U.S.C. § 1091. “Generic terms do
not so qualify.” In re Emergency Alert Sols. Grp., LLC, 122 USPQ2d 1088, 1089 (TTAB
2017); see also Real Foods Pty Ltd. v. Frito-Lay N. Am., Inc., 906 F.3d 965, 128
USPQ2d 1370, 1372 n.3 (Fed. Cir. 2018) (citing In re Am. Fertility Soc’y, 188 F.3d
1341, 51 USPQ2d 1832, 1833 (Fed. Cir. 1999)); In re Dial-A-Mattress Operating Corp.,
240 F.3d 1341, 57 USPQ2d 1807, 1810 (Fed. Cir. 2001) (generic terms “are by
definition incapable of indicating a particular source of the goods or services”).
“[R]egistration is properly refused if the word is the generic name of any of the goods
or services for which registration is sought.” In re Cordua Rests., Inc., 823 F.3d 594,

All TTABVUE and Trademark Status and Document Retrieval (“TSDR”) citations reference
the docket and electronic file database for the involved application. All citations to the TSDR
database are to the downloadable .pdf version of the documents.
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118 USPQ2d 1632, 1638 (Fed. Cir. 2016) (quoting 2 J. Thomas McCarthy, MCCARTHY
ON TRADEMARKS AND UNFAIR COMPETITION

§ 12:57 (4th ed. 2016)).

A generic term “is the common descriptive name of a class of goods or services.”
Princeton Vanguard, LLC v. Frito-Lay N. Am., Inc., 786 F.3d 960, 114 USPQ2d 1827,
1830 (Fed. Cir. 2015) (citing H. Marvin Ginn Corp. v. Int’l Ass’n of Fire Chiefs, Inc.,
782 F.2d 987, 228 USPQ 528, 530 (Fed. Cir. 1986)). There is a two-part test used to
determine whether a designation is generic: (1) what is the genus (class or category)
of goods or services at issue?; and (2) does the relevant public understand the
designation primarily to refer to that genus of goods or services? Princeton Vanguard,
114 USPQ2d at 1803 (citing Marvin Ginn, 228 USPQ at 530); Couch/Braunsdorf
Affinity, Inc. v. 12 Interactive, LLC, 110 USPQ2d 1458, 1462 (TTAB 2014). “The
critical issue in genericness cases is whether members of the relevant public primarily
use or understand the term sought to be protected to refer to the genus of goods or
services in question.” Marvin Ginn, 228 USPQ at 530.
Any term that the relevant public uses or understands to refer to the genus of
goods, or a key aspect or subcategory of the genus, is generic. Royal Crown Co., Inc. v.
Coca-Cola Co., 892 F.3d 1358, 127 USPQ2d 1041, 1046-47 (Fed. Cir. 2018). “[A] term
is generic if the relevant public understands the term to refer to part of the claimed
genus of goods or services, even if the public does not understand the term to refer to
the broad genus as a whole.” Cordua, 118 USPQ2d at 1638 (holding CHURRASCOS,
a word that is generic for a type of grilled meat, to be generic for restaurant services
because it referred to a key aspect of those services); see also In re Nordic Nat., Inc.,

-3-

Serial No. 88244852

755 F.3d 1340, 111 USPQ2d 1495 (Fed. Cir. 2014) (CHILDREN’S DHA generic for
DHA supplements for children); In re Northland Aluminum Prods., Inc., 777 F.2d
1556, 227 USPQ 961 (Fed. Cir. 1985) (BUNDT generic for ring cake mixes, i.e., the
subcategory “bundt cakes.”).
“Evidence of the public’s understanding of the term may be obtained from any
competent source, such as purchaser testimony, consumer surveys, listings in
dictionaries, trade journals, newspapers and other publications.” Royal Crown, 127
USPQ2d at 1046 (quoting In re Merrill Lynch, Pierce, Fenner, and Smith Inc., 828 F.2d
1567, 4 USPQ2d 1141, 1143 (Fed. Cir. 1987)); see also Cordua, 118 USPQ2d at 1634;
Princeton Vanguard, 114 USPQ2d at 1830; In re Reed Elsevier Props. Inc., 482 F.3d
1376, 82 USPQ2d 1378, 1380 (Fed. Cir. 2007) (finding third-party websites competent
sources for determining what the relevant public understands mark to mean).
However, if the evidence of record, when viewed in its totality, constitutes a mixed use
of a term as both the generic name of the goods or services and as a source indicator
for such goods or services, then such evidence would not demonstrate that the primary
significance of the term is the generic name of the goods or services. See Merrill Lynch,
4 USPQ2d at 1143 (“The mixture of usages unearthed by the NEXIS computerized
retrieval service does not show … that the financial community views and uses the
term CASH MANAGEMENT ACCOUNT as a generic, common descriptive term for
the brokerage services to which Merrill Lynch first applied the term”); Alcatraz Media,
Inc. v. Chesapeake Marine Tours Inc., 107 USPQ2d 1750, 1765 (TTAB 2013)
(“However, when considered in conjunction with the testimony of respondent’s
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competitors, these uses result in at best a mixed record of use of the phrase both
generically and as part of what appear to be trademarks or trade names. This
ambiguous evidence thus fails to establish that the primary significance of
ANNAPOLIS TOURS to the relevant public is guided tour services of cities, rather
than a guided tour service of cities provided by a particular entity.”); In re America
Online, 77 USPQ2d 1618, 1623 (TTAB 2006) (“the evidence of generic use is offset by
Applicant’s evidence that shows not only a significant amount of proper trademark
use but also trademark recognition [by third parties]”).
A. What is the Genus of the Goods at Issue?
Our first task is to determine the proper genus. In defining the genus, we
commonly look to the identification of goods or services in the application. See Reed
Elsevier, 82 USPQ2d at 1380; Magic Wand Inc. v. RDB Inc., 940 F.2d 638, 19 USPQ2d
1551, 1552 (Fed. Cir. 1991) (a proper genericness inquiry focuses on the identification
set forth in the application or certificate of registration); In re Serial Podcast, LLC,
126 USPQ2d 1061, 1063 (TTAB 2018) (proper genus generally is “set forth by the
recitation of services in each subject application.”). We find that the genus of goods at
issue in this case is adequately defined by Applicant’s identification of goods, namely,
“bicycles.” Applicant does not dispute that this is how the genus is defined.
B. Who are the Relevant Purchasers?
The second part of the test is whether the term sought to be registered is
understood by the relevant public primarily to refer to that genus of goods or services.
“The relevant public for a genericness determination is the purchasing or consuming
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public for the identified goods.” Frito-Lay N. Am., Inc. v. Princeton Vanguard LLC,
124 USPQ2d 1184, 1187 (TTAB 2017) (citing Magic Wand, 19 USPQ2d at 1552);
Sheetz of Del., Inc. v. Doctor’s Assocs. Inc., 108 USPQ2d 1341, 1351 (TTAB 2013).
Because there are no restrictions or limitations to the channels of trade or classes of
consumers for Applicant’s identified goods, the relevant consuming public consists of
the public at large, namely, ordinary consumers who purchase bicycles.
C. How does the Relevant Public Perceive the Designation MULLET?
The Examining Attorney argues that MULLET refers to a specific type or
subcategory of bicycles, namely, a bicycle with two different sized wheels.3 In support
of her argument, the Examining Attorney submitted screenshots from various
websites showing the use of MULLET as the generic name of a subgenus of Applicant’s
identified goods. The evidence is summarized below:4

3

Examining Attorney’s Brief, p. 7, 14 TTABVUE 8.

September 15, 2019 Office Action (TSDR pp. 12-31); November 14, 2019 Office Action (TSDR
pp. 5-49); July 23, 2020 Office Action (TSDR pp. 6-57); and February 17, 2021 Office Action
(TSDR pp. 5-38). The blue arrows are provided by the Board for emphasis.
4
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•

www.theproscloset.com

•

www.theproscloset.com (cont’d)
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•

www.bikemag.com

•

www.cyclingmagazine.com
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•

www.jensonusa.com

•

www.redbull.com

•

www.redbull.com (cont’d)

-9-

Serial No. 88244852

•

www.notubes.com

•

www.wheelranglers.com
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•

ww.wheelranglers.com (cont’d)

•

www.alchemybicycles.com
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•

www.alchemybicycles.com (cont’d)

•

www.bikeradar.com
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•

www.bikeradar.com (cont’d)
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•

www.sram.com

•

www.enduro-mtb.com
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•

www.enduro-mtb.com (cont’d)

•

www.canyon.com
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•

www.lightbicycle.com

•

www.lightbicycle.com (cont’d)
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•

www.twowheelwonderer.com

The Examining Attorney also submitted screenshots from Applicant’s website,
www.mulletcylces.com, to demonstrate that Applicant offers a bike whose front wheel
is larger than the back wheel under the MULLET designation.5 Based on the foregoing
evidence, the Examining Attorney concludes that Applicant’s proposed mark is the
generic name of a subcategory of bicycles.
D.

Applicant’s Arguments and Evidence

In challenging the refusal, Applicant argues that the Examining Attorney failed to
show sufficient non-trademark use of the designation MULLET to support the refusal
to register.6 Applicant further maintains that the designation MULLET is not generic
for its identified goods, and that instead, industry professionals refer to bikes with
different sized wheels by their common name, i.e., a “mixed wheel” bike or an MX.7

5

September 15, 2019 Office Action (TSDR pp. 5-11).

6

Applicant’s Appeal Brief, pp. 3-4 (14 TTABVUE 4-5).

7

Id. at pp. 8-9 (14 TTABVUE 9-10).
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In support of its position, Applicant submitted online articles and blogs written by
persons in the biking industry that purportedly demonstrate that the designation
MULLET is a source indicator for Applicant’s bicycles. For instance, Applicant
submitted articles written by Mountain Bike Action, allday magazine, singletracks,
vitalmtb, Slacker Bike, Swiss Cycles, Sixty + Cycling, Whip Off, Mountain Bike
Gateway, The Loam Wolf, Bermstyle and Mountain Flyer, each discussing a new
product launch by Applicant and which do not make reference to the new bike as a
“mullet” bike, but instead refer to it by its purported common industry name, i.e., a
mixed-wheel bike.8 These articles also include text demonstrating trade name and
trademark use, as well as photographs of Applicant’s goods with the term MULLET
on the goods showing valid trademark use of said term. A representative sample is
provided below:
•

8

www.mbaction.com

August 17, 2021 Request for Reconsideration (TSDR pp. 15-130).
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•

www.allday.life

•

www.singletracks.com
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•

www.singletracks.com (cont’d)

•

www.singletracks.com (cont’d)
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•

www.singletracks.com (cont’d)

•

www.vitalmtb.com
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•

www.slackrbike.com

•

www.slackrbike.com (cont’d)
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•

www.swisscycles.com

•

www.swisscycles.com (cont’d)
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•

www.bikecomponents.ca

•

www.sixtypluscyling.com
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•

www.mountainbikegetaway.com

•

www.mountainbikegetaway.com (cont’d)
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•

www.thatloamwolf.com

•

www.bermstyle.com
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•

www.mountainflyermagazine.com

Additionally, Applicant submitted the declarations of the following three purported
bicycle industry experts: (1) Josh Stallings, President and Founder of the Weiser MTB
Club chapter of Southwest Idaho Mountain Biking Association (a Mountain bike
advocacy group); (2) Michael Wottowa, a Board director of a not-for-profit association
called Concerned Long Island Mountain Bicyclists, an organization dedicated to the
growth and safe enjoyment of mountain cycling; and (3) John Fisch, a Board director
for the Sustainable Trails Coalition, an advocacy organization dedicated to restoring
mountain bike access to backcountry trails.9 Each declarant asserts that: (1) he is
quite familiar with the biking industry, particularly mountain biking; (2) currently,

9

August 17, 2021 Request for Reconsideration (TSDR pp. 131-138).
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the biking industry designates mixed wheel bikes as MX or “mixed wheels” because it
is easy to remember and that is what these types of bicycles have always been called;
and (3) whenever he hears the word MULLET being used in connection with cycling,
he thinks of the brand MULLET CYCLES.10
Applicant further contends that since a third party, i.e., Trek Bicycle Corporation,
had been issued a registration on the Principal Register for the standard character
mark MULLET for “bicycles, bicycle frames, and bicycle structural parts thereof” the
issuance of such a registration demonstrates that the term MULLET is not generic,11
even though this registration has since been cancelled.12 Additionally, Applicant
maintains that a competitor, namely, Alchemy Bicycles, filed application Serial No.
88493441 for the mark MULLET in standard characters for “bicycles, bicycle frames,
bicycle components, and bicycle structural parts thereof” in International Class 12,
but this application was refused registration under Section 2(d) of the Trademark Act
based on Applicant’s involved application.13 Applicant further asserts, without
evidence, that Alchemy Bicycle subsequently abandoned its application after
recognizing Applicant’s rights to the mark MULLET.14 Finally, Applicant contends
that it has been diligent in policing its proposed MULLET mark, and some competitors

10

Id.

11

Applicant’s Appeal Brief, p. 8 (14 TTABVUE 9)

12

August 17, 2021 Request for Reconsideration (TSDR pp. 137-141).

Applicant’s Appeal Brief, p. 7; 14 TTABVUE 8; August 17, 2021 Request for Reconsideration
of Final Action (TSDR pp. 189-206).
13

14

Applicant’s Appeal Brief, p. 7; 14 TTABVUE 8.
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have favorably responded to Applicant’s cease and desist letters enforcing its rights in
its MULLET mark for bicycles.15
E. Analysis
We first address Applicant’s argument that because the designation MULLET was
previously registered on the Principal Register for, among other things, bicycles, it
cannot be considered generic for said goods. Applicant is mistaken.
“Trademark rights are not static.” In re Thunderbird Prods. Corp., 406 F.2d 1389,
1391, 160 USPQ 730, 732 (CCPA 1969). A term that might not have been considered
merely descriptive or generic in the past may now be considered so due to the
frequency of its use over time. See In re Virtual Indep. Paralegals, LLC, 2019 USPQ2d
111512, at *9 (TTAB 2019) (citing In re Thunderbird Prods. Corp., 406 F.2d 1389, 160
USPQ 730, 732 (CCPA 1969)). Eligibility for registration must be determined on the
basis of the facts and evidence in the record at the time registration is sought, which
includes during examination and any related appeal. In re Chippendales USA Inc.,
622 F.3d 1346, 1354, 96 USPQ2d 1681, 1686 (Fed. Cir. 2010); In re Morton-Norwich
Prods., Inc., 671 F.2d 1332, 1344, 213 USPQ 9, 18 (C.C.P.A. 1982); In re Thunderbird
Prods. Corp., 160 USPQ at 732. We also find that Applicant’s argument that a third
party failed to respond to an office action because it purportedly acknowledged
Applicant’s rights in the designation MULLET as a source indicator is merely
speculative in nature and does not support Applicant’s position that the term
MULLET is not generic for its identified goods. The statements and arguments of

15

Id.; and August 17, 2021 Request for Reconsideration (TSDR pp. 198-206).
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Applicant’s attorney are not a substitute for evidence. Cai v. Diamond Hong, Inc., 901
F.3d 1367, 127 USPQ2d 1797, 1799 (Fed. Cir. 2018) (quoting Enzo Biochem, Inc. v.
Gen-Probe Inc., 424 F.3d 1276, 76 USPQ2d 1616, 1622 (Fed. Cir. 2005) (“Attorney
argument is no substitute for evidence.”)); Galen Med. Assocs., Inc. v. United States,
369 F.3d 1324, 1339 (Fed. Cir. 2004) (“Statements of counsel . . . are not evidence.”).
With regard to Applicant’s policing argument, we note that the evidence submitted
by Applicant merely reflects emails to third parties requesting that they cease and
desist from using the term MULLET. There is no indication from this evidence that
these third parties actually stopped using the term MULLET because of Applicant’s
purported proprietary rights in the term. In this case, we find that even if Applicant’s
competitors may have agreed to discontinue use of the word MULLET upon threat of
legal action by Applicant, such action may show a desire by those competitors to avoid
litigation, rather than demonstrating the distinctiveness of the wording. See In re
Wella Corp., 565 F.2d 143, 196 USPQ 7, n.2 (CCPA 1977); In re Consol. Cigar Corp.,
13 USPQ2d 1481, 1483 (TTAB 1989). Cf. In re Cree, Inc., 818 F.3d 694, 118 USPQ2d
1253, 1259 (Fed. Cir. 2016) (because it is cheaper to take a license than defend a patent
infringement action, licenses are often entered into to avoid litigation).
That being said, and while we bear in mind the practicalities of the limited
resources available to USPTO examining attorneys, see, e.g., In re Pacer Tech., 338
F.3d 1348, 67 USPQ2d 1629, 1632 (Fed. Cir. 2003) (Federal Circuit was “mindful of
the reality that the PTO is agency of limited resources”), we nonetheless find that the
Examining Attorney has failed to establish that the designation MULLET would be
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perceived by consumers as the generic name for a subcategory of bicycles. Rather the
evidence submitted by both the Examining Attorney and Applicant presents a record
with mixed uses of the designation MULLET, in trademark and non-trademark
form.16 More specifically, while the Examining Attorney submitted evidence
demonstrating that the term MULLET is the generic name of a type of bicycle,
Applicant offset such evidence by submitting approximately the same amount of
evidence, i.e., third-party websites in the biking industry and declarations from
persons familiar with the mountain bike industry, showing the term as Applicant’s
trade name or trademark used in connection with bicycles.17
Under these circumstances, the evidence of mixed use of MULLET makes it
unclear on this record whether the term MULLET is generic for a subcategory of
bicycles. See Merrill Lynch, 4 USPQ2d at 1143; Alcatraz Media, Inc. 107 USPQ2d at
1765; In re America Online, 77 USPQ2d at 1623 (TTAB 2006). In other words, the
evidence of record, when viewed in its entirety, fails to establish that the primary
significance of MULLET to the relevant public is a type of bicycle, rather than a bicycle
provided by a particular entity.

For example, the screenshot from the website www.bikemag.com submitted by the
Examining Attorney, as reproduced above, shows use of the term MULLET as both a type of
bicycle and as a trade name/trademark. See September 15, 2019 Office Action (TSDR pp. 2026). We hasten to add that the screenshots from the websites www.swisscycles.com and
www.citypluscycling.com submitted by Applicant, see August 17, 2021 Request for
Reconsideration (TSDR pp. 71-81 and 84-85), also demonstrate the term MULLET being used
as both a source indicator and as the generic name of a type of bicycle.
16

While we acknowledge that some of the third-party articles submitted by Applicant
constitute press releases provided by Applicant, we nonetheless find that relevant consumers,
upon viewing such articles, would perceive the term MULLET as a source indictor of
Applicant’s identified goods.
17
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II.

Conclusion
We find, based on the evidence of record, that the Office has not established that

the designation MULLET is generic for the identified goods. See In re Merrill Lynch,
supra. Genericness is a fact-intensive determination, and the Board’s conclusion must
be governed by the record that is presented to it. Although we may have concerns
about the genericness of Applicant’s designation, it is the record evidence bearing on
purchasers’ perceptions that controls the determination, not general legal rules or our
own subjective opinions. Any doubts raised by the lack of evidence or mixed usage of
a term must be resolved in Applicant’s favor. Id. Further, on a different and more
complete record, such as might be adduced by a competitor in an opposition
proceeding, we might arrive at a different result on the issue of genericness, but we
must base our determination herein on the record now before us.
Decision: The refusal to register Applicant’s proposed MULLET mark on the
Supplemental Register on the ground that the designation is the generic name of the
subgenus or subcategory of Applicant’s identified goods under Sections 23(c) and 45 of
the Trademark Act is reversed.
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