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APPELLANT’S MOTION TO REMAND
Pursuant to 37 C.F.R. 2.142(d) and TBMP Section 1207.02, Appellant, Industria de
Electrodomésticos S.A.S. Indusel S.A.S. (“Indusel”) respectfully requests that the Trademark Trial
and Appeal Board (“Board”) suspend the present Ex Parte appeal and remand the application for
further examination to consider the attached consent agreement.
Prior to the filing of the ex parte Appeal, the Examining Attorney cited the prior registration
of ABBA PATIO (Logo Mark) owned by Zhejiang Zhengte Co. Ltd. (“ZZC”) as impediment to
the registration of the Mark pursuant to 15 U.S.C. § 1052(d). By way of background, on May 10,
2020, Indusel initially sought reconsideration and filed a Notice of Appeal. On June 3, 2020,
Indusel’s request for reconsideration was denied.
Intermittently, Indusel and ZZC, were in discussions which resulted in the latter’s
consenting to the use and registration of the Mark for the goods enumerated therein. On June 26,
2020, after the request for reconsideration was denied, Indusel obtained a fully-executed consent
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agreement, which is attached hereto as Exhibit “A”. Indusel respectfully submits that good cause
exists for remand because, as Professor McCarthy aptly noted “a consent to register will receive
substantial weight.” See, e.g., J. Thomas McCarthy, MCCARTHY ON TRADEMARKS AND UNFAIR
COMPETITION, at §23:85.
Toward that end, “when presented with a true consent to registration, the Board will
generally suspend an appeal and remand a refused application to the examining attorney, no matter
how late the stage of the appeal, so that the examining attorney may consider the consent.” See,
e.g., In re Empower Technologies, Inc., 2006 WL 2927862, at *2 (T.T.A.B. 2006)(nonprecedential). Here, the instant consent was the product of arm’s length discussions between
sophisticated business parties, who reached the conclusion that the coexistence of their respective
marks was not likely to cause confusion in the marketplace due to: (i) the overall presentation of
the marks; and (ii) the fact that the goods are sufficiently different to avoid confusion as to source
of ownership or sponsorship. See Exhibit “A.” Moreover, the consent was obtained before the
Appeal has begun and its consideration now will serve judicial economy .
Crucially, as part of their agreement, the parties have affirmed that, “to date, no instance
of actual confusion has been brought to the attention of either Party” and “agree[d] to employ their
best efforts to use their respective marks in a manner that does not cause actual confusion as to
either source of origin or sponsorship.” Id. It is respectfully submitted that the Consent Agreement
will resolve the issue remaining for appeal and this is sufficient cause for the Board to grant
Appellant’s remand request.
For all of the above-stated reasons, Appellant respectfully requests that the Board remand
this proceeding back to the Examining Attorney for consideration of whether the attached Consent
Agreement resolves the Section 2(d) issue.
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Respectfully submitted
HODGSON RUSS LLP

Dated: July 2, 2020

By: ________________________________
Ryan A. McGonigle
605 Third Avenue, Suite 2300
New York, New York 10158
Telephone: 646-218-7537
Email: rmcgonig@hodgsonruss.com
Attorneys for Applicant
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