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Request for Reconsideration (1 file) and Ex. 1 - 35 - exhibits (35 files) in support of
request for reconsideration

Samantha M. Ferguson

NOT SPECIFIED

NOT SPECIFIED

NOT SPECIFIED

LEGAL SERVICESINTERNATIONAL, LLC
1688 152ND ST STE 404

SURREY, B.C.

VA4A4N2

CA

+1-8775743388 x1

samantha@| egal servicesinternational .com

Yes

Samantha M. Ferguson

XXX

XXXX

XX

LEGAL SERVICESINTERNATIONAL, LLC
1688 152ND ST STE 404

SURREY, B.C.

VA4A4AN2

Canada
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CORRESPONDENCE SECTION (current)
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STREET
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COUNTRY

PHONE
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AUTHORIZED TO COMMUNICATE VIA EMAIL
CORRESPONDENCE SECTION (proposed)
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SIGNATORY'SNAME
SIGNATORY'SPOSITION
SIGNATORY'SPHONE NUMBER

DATE SIGNED

AUTHORIZED SIGNATORY

CONCURRENT APPEAL NOTICE FILED
FILING INFORMATION SECTION

SUBMIT DATE

TEASSTAMP

+1-8775743388 x1
samantha@l egal servicesinternational.com
Yes

FP102019

SAMANTHA M. FERGUSON

LEGAL SERVICESINTERNATIONAL, LLC
1688 152ND ST STE 404

SURREY, B.C.

VAAAN2

CA

+1-8775743388 x1

samantha@l egal servicesinternational .com

Yes

Samantha M. Ferguson

LEGAL SERVICESINTERNATIONAL, LLC
1688 152ND ST STE 404

SURREY, B.C.

VA4A4N2

Canada

+1-8775743388 x1

samantha@| egal servicesinternational .com; samantha@l egal servicesinternational.ca

Yes

FP102019

/Samantha M. Ferguson/
Samantha M. Ferguson
Attorney of Record
832-608-7475
10/07/2019

YES

NO

Mon Oct 07 15:51:59 EDT 2019

USPTO/RFR-XXX. XXX XXX XXX
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Under the Paperwork Reduction Act of 1995 no persons are required to respond to a collection of information unlessit displays avalid OMB control number.

Request for Reconsider ation after Final Action
Tothe Commissioner for Trademarks:

Application serial no. 87951444 FAT PANDA (Standard Characters, see https.//tmng-al.uspto.gov/resting2/api/img/87951444/large) has been
amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

EVIDENCE

Evidencein the nature of Request for Reconsideration (1 file) and Ex. 1 - 35 - exhibits (35 files) in support of request for reconsideration has
been attached.

Original PDF file:

evi_1-104200132239-20191007150807391773 . Request for Reconsideration - Final.pdf
Converted PDF file(s) ( 16 pages)

Evidence-1

Evidence-2

Evidence-3

Evidence-4

Evidence-5

Evidence-6

Evidence-7

Evidence-8

Evidence-9

Evidence-10

Evidence-11

Evidence-12

Evidence-13

Evidence-14

Evidence-15

Evidence-16

Original PDF file:

evi_104200132239-20191007150807391773 . Exhibit 1 - PandaPapers domain search.pdf
Converted PDF file(s) ( 10 pages)

Evidence-1

Evidence-2

Evidence-3

Evidence-4

Evidence-5

Evidence-6

Evidence-7

Evidence-8

Evidence-9

Evidence-10

Original PDF file:

evi_104200132239-20191007150807391773 . Exhibit 2 - Pre-Roll defintion.pdf
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Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

Pre-Roll _content.pdf

Converted PDF file(s) ( 2 pages)
Evidence-1

Evidence-2

Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

Kief definition.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

Best pre-roll.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

Kief added to paper.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

Paper w-visible Mark.pdf

Converted PDF file(s) ( 2 pages)
Evidence-1

Evidence-2

Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

First_Instagram.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

10g Pre-roll.pdf

Converted PDF file(s) (1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

10

- Pre-roll w-visible Mark.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

11

Pre-roll_w-visible mark twitter.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

12

Pre-roll w-visible mark Instagram.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

13

Machine for paper.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

14

3rd Pty store w-Mark.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

15

3rd Pty store w-Reg pre-roll.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

16

Google search.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
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Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

17

Rolling paper with marijuana.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

18

Registrant s Pre-rolls.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

19

Registrant s Pre-rolls 2.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

20

Registrant s Pre-roll w-Mark.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

21

YouTube customer.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

22

T-shirts.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

23

First Twitter post.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

24

Corporate vision Twitter.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

25

- Corporate vision Twitter 2 .pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

26

Smoking joint.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

27

Joint.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

28

Corporate vision Instagram.pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

29

Corporate vision Instagram 2 .pdf

Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:

evi_104200132239-20191007150807391773 .

Exhibit

30

Co-founders interview.pdf

Converted PDF file(s) ( 11 pages)
Evidence-1
Evidence-2
Evidence-3
Evidence-4


../evi_104200132239-20191007150807391773_._Exhibit_17_-_Rolling_paper_with_marijuana.pdf
../RFR0045.JPG
../evi_104200132239-20191007150807391773_._Exhibit_18_-__Registrant_s_Pre-rolls.pdf
../RFR0046.JPG
../evi_104200132239-20191007150807391773_._Exhibit_19_-_Registrant_s_Pre-rolls_2.pdf
../RFR0047.JPG
../evi_104200132239-20191007150807391773_._Exhibit_20_-__Registrant_s_Pre-roll_w-Mark.pdf
../RFR0048.JPG
../evi_104200132239-20191007150807391773_._Exhibit_21_-_YouTube_customer.pdf
../RFR0049.JPG
../evi_104200132239-20191007150807391773_._Exhibit_22_-_T-shirts.pdf
../RFR0050.JPG
../evi_104200132239-20191007150807391773_._Exhibit_23_-_First_Twitter_post.pdf
../RFR0051.JPG
../evi_104200132239-20191007150807391773_._Exhibit_24_-_Corporate_vision_Twitter.pdf
../RFR0052.JPG
../evi_104200132239-20191007150807391773_._Exhibit_25_-_-_Corporate_vision_Twitter__2_.pdf
../RFR0053.JPG
../evi_104200132239-20191007150807391773_._Exhibit_26_-_Smoking_joint.pdf
../RFR0054.JPG
../evi_104200132239-20191007150807391773_._Exhibit_27_-_Joint.pdf
../RFR0055.JPG
../evi_104200132239-20191007150807391773_._Exhibit_28_-_Corporate_vision_Instagram.pdf
../RFR0056.JPG
../evi_104200132239-20191007150807391773_._Exhibit_29_-_Corporate_vision_Instagram__2_.pdf
../RFR0057.JPG
../evi_104200132239-20191007150807391773_._Exhibit_30_-_Co-founders_interview.pdf
../RFR0058.JPG
../RFR0059.JPG
../RFR0060.JPG
../RFR0061.JPG

Evidence-5

Evidence-6

Evidence-7

Evidence-8

Evidence-9

Evidence-10

Evidence-11

Original PDF file:
evi_104200132239-20191007150807391773 . Exhibit 31 - Registrant s Response to OA.pdf
Converted PDF file(s) ( 4 pages)
Evidence-1

Evidence-2

Evidence-3

Evidence-4

Original PDF file:

evi 104200132239-20191007150807391773 . Exhibit 32 - Registrant s Response to OA 2 .pdf
Converted PDF file(s) ( 4 pages)
Evidence-1

Evidence-2

Evidence-3

Evidence-4

Original PDF file:

evi 104200132239-20191007150807391773 . Exhibit 33 - Expert Report of Riccardo Polosa MD.pdf
Converted PDF file(s) ( 34 pages)
Evidence-1

Evidence-2

Evidence-3

Evidence-4

Evidence-5

Evidence-6

Evidence-7

Evidence-8

Evidence-9

Evidence-10

Evidence-11

Evidence-12

Evidence-13

Evidence-14

Evidence-15

Evidence-16

Evidence-17

Evidence-18

Evidence-19

Evidence-20

Evidence-21

Evidence-22

Evidence-23

Evidence-24

Evidence-25

Evidence-26

Evidence-27

Evidence-28

Evidence-29

Evidence-30

Evidence-31

Evidence-32

Evidence-33

Evidence-34
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Original PDF file:

evi_104200132239-20191007150807391773 . Exhibit 34 - Applicant Las Vegas Trade Show.pdf
Converted PDF file(s) ( 1 page)

Evidence-1

Original PDF file:

evi 104200132239-20191007150807391773 . Exhibit 35 - Applicant Shanghai Vape Expo.pdf
Converted PDF file(s) ( 1 page)

Evidence-1

The applicant's current attorney information: Samantha M. Ferguson. Samantha M. Ferguson of LEGAL SERVICES INTERNATIONAL, LLC,
islocated at

1688 152ND ST STE 404
SURREY, B.C., V4A4N2
CA
The phone number is +1-8775743388 x1.

The email address is samantha@| egal servicesinternational.com

The applicants proposed attorney information: Samantha M. Ferguson. Samantha M. Ferguson of LEGAL SERVICES INTERNATIONAL,
LLC, isamember of the XX bar, admitted to the bar in XXXX, bar membership no. XXX, islocated at

1688 152ND ST STE 404
SURREY, B.C., V4A4N2
Canada
The docket/reference number is FP102019.
The phone number is +1-8775743388 x1.
The email address is samantha@| egal servicesinternational.com
Samantha M. Ferguson submitted the following statement: The attorney of record is an active member in good standing of the bar of the highest
court of aU.S. state, the District of Columbia, or any U.S. Commonwealth or territory.
The applicant's current correspondence information: SAMANTHA M. FERGUSON. SAMANTHA M. FERGUSON of LEGAL SERVICES
INTERNATIONAL, LLC, islocated at
1688 152ND ST STE 404
SURREY, B.C., V4A4N2
CA
The phone number is +1-8775743388 x1.

The email address is samantha@| egal servicesinternational.com

The applicants proposed correspondence information: Samantha M. Ferguson. Samantha M. Ferguson of LEGAL SERVICES
INTERNATIONAL, LLC, islocated at

1688 152ND ST STE 404

SURREY, B.C., V4A4N2

Canada
The docket/reference number is FP102019.
The phone number is +1-8775743388 x1.

The email address is samantha@I| egal servicesinternational.com; samantha@|egal servicesinternational .ca

SIGNATURE(S)
Request for Reconsider ation Signature
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Signature: /Samantha M. Ferguson/  Date: 10/07/2019
Signatory's Name: Samantha M. Ferguson
Signatory's Position: Attorney of Record

Signatory's Phone Number: 832-608-7475

The signatory has confirmed that he/sheis a U.S.-licensed attorney who is an active member in good standing of the bar of the highest court of a
U.S. state (including the District of Columbiaand any U.S. Commonwealth or territory); and he/sheis currently the owner's/holder's attorney or
an associate thereof; and to the best of his’her knowledge, if prior to his/her appointment another U.S.-licensed attorney not currently associated
with his/her company/firm previously represented the owner/holder in this matter: the owner/holder has revoked their power of attorney by a
signed revocation or substitute power of attorney with the USPTO; the USPTO has granted that attorney's withdrawal request; the owner/holder
has filed a power of attorney appointing him/her in this matter; or the owner's’/holder's appointed U.S.-licensed attorney has filed a power of
attorney appointing him/her as an associate attorney in this matter.

The applicant is not filing a Notice of Appeal in conjunction with this Request for Reconsideration.

Mailing Address:  SAMANTHA M. FERGUSON
LEGAL SERVICESINTERNATIONAL, LLC

1688 152ND ST STE 404
SURREY, B.C., V4A4N2

Mailing Address. Samantha M. Ferguson
LEGAL SERVICESINTERNATIONAL, LLC
1688 152ND ST STE 404
SURREY, B.C., V4A4N2

Serial Number: 87951444

Internet Transmission Date: Mon Oct 07 15:51:59 EDT 2019

TEAS Stamp: USPTO/RFR-X XX . XXX.XXX.XXX-20191007155159
486889-87951444-610fa71d66a483595ef d0b46
1488efb783718a82985b51b6f 2ddf 6b163a8329f
827-N/A-N/A-20191007150807391773



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK EXAMINING OPERATION

In re Application of:

6898743 Manitoba L.td., Applicant Examining Attorney:

Curtis French/

U.S. App. Serial Number:
87951444

Trademark Law Office 115

Application Filed: June 6, 2018

Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451
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REQUEST FOR RECONSIDERATION

This 1s in response to the Final Office Action issued on May 1, 2019, in connection with
the above-referenced Application. The Examining Attomey has refused to grant registration on
the grounds that the word mark, FAT PANDA, (“Applicant’s Mark™) owned by 6898743
Manitoba Ltd., (“Applicant”) based upon the likelihood of confusion with the stylized mark
“PHAT PANDA” (“Registrant’s Mark™) in U.S. Registration No. 5084617 and owned by Phat
Panda LLC (“Registrant™). Applicant respectfully requests that the Examining Attorney

reconsider and withdraw the refusal for the following reasons.

I. SUMMARY OF HISTORICAL FACTS

Applicant’s trademark application was filed seeking to register Applicant’s Mark which 1s
used by Applicant to 1dentify its company’s brand, website, e-commerce store, product labels
and packaging for Applicant’s flavored e-liquid products. The Examining Attorney issued an
outgoing office action based upon a likelihood of confusion with Registrant’s stylized mark, U.S.
Registration No. 5084617. Applicant submitted a response to the Examining Attormey’s office
action stating evidence in support of registration that included distinction of the marks 1n (a)
overall commercial impression; (b) dissimilarity of the nature of the parties” goods (“Electronic
cigarette liquid (e-liquid)” versus “Cigarette paper”); (c) connotation of the marks in relation to

the named goods; and (d) difference in trade channels.



The Examining Attorney did not find Applicant’s evidence to be persuasive and
subsequently issued a final office action based upon a Section 2(d) refusal of Applicant’s Mark
due to a likelihood of confusion with Registrant’s Mark.

II. SUMMARY OF ISSUES AND BASIS FOR RECONSIDERATION

Upon Applicant’s in depth review of Registrant’s Mark, business, and product, Applicant
is of the belief that Registrant has no lawful use of “PHAT PANDA” for cigarette papers in
commerce because Registrant’s Mark 1s used for goods that are prohibited by the federal
Controlled Substances Act (“CSA™), 21 U.S.C. § 801 et seq. Therefore, upon information and
belief, Applicant believes Registrant’s Mark 1s not entitled to protection and includes in this
request for reconsideration evidence in support of resolving the issue of whether Registrant’s
Mark 1s entitled to protection. In addition and in light of Applicant’s findings during review of
Registrant’s social media marketing showing use of Registrant’s Mark on “pre-rolls”, marijuana
joints, and T-shirts with Registrant’s Mark promoting the use of “Weed” and “Drugs”,
Applicant asserts, by way of the new enclosed exhibits, that the overall commercial impression,
dissimilarity of the goods and difference in trade channels are such that there 1s no likelithood of
confusion and this is compounded given that Applicant’s Mark is not used for goods that are

prohibited by the CSA while Registrant’s Mark 1s goods that are prohibited by the CSA.

III. APPLICABLE LAW

A mark must have lawful use in commerce in order for federal trademark registration.
Gray v. Daffy Dan's Bargaintown, 823 F.2d 522 (Fed. Cir. 1987) (stating that “[a] valid

application cannot be filed at all for registration of a mark without ‘lawful use in commerce,™).

The CSA prohibits, among other things, the manufacturing, distributing, dispensing, or
possessing controlled substances, including marijuana and marijuana-based preparations. 21

U.S.C. §§812, 841(a)(1), 844(a); see also 21 U.S.C. §802(16) (defiming “[marijuanal”).

In the seminal case, /n re E. I. du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563
(C.C.P.A. 1973), the court listed thirteen principal factors to be considered when determining



whether there 1s a likelihood of confusion under Section 2(d). A likelihood of confusion 1s
evaluated on a case-by-case basis and although the weight given to the relevant du Pont factors
may vary, the following two factors are key considerations in any likelihood of confusion
determination: (1) The similarity or dissimilarity of the marks in their entireties as to appearance,
sound, connotation and commercial impression; (2) The similarity or dissimilarity of and nature
of the goods or services as described n an application or registration or in connection with which
a prior mark 1s in use; and (3) Additional factors, to the extent relevant, must be considered if
there 1s pertinent evidence in the record, including, the similarity or dissimilarity of established,
likely-to-continue trade channels must also be considered. /d. A single factor on its own may be

dispositive. Kellogg Company. v. Pack’em Enterprises, Inc., 951 F.2d 330 (Fed. Cir. 1991).

Evidence must be produced that demonstrates something in addition to either similar or
identical marks. See In re Coors Beers Brewing Company, 343 F.3d 1340 (Fed. Cir. 2003),
where there was no showing of “something more” sufficient to justify a relatedness between
beer and restaurant services (emphasis added); quoting Jacobs v. Int’l Multifoods Corp., 668
F.2d 1234, 1236 (CCPA 1982) (establishing that “[t]o establish likelihood of confusion a party
must show semething more than that similar or even identical marks are used for food products

and for restaurant services.”).

IV. RECONSIDERATION ARGUMENTS IN FAVOR OF REGISTRATION

Applicant has enclosed several exhibits along with arguments in support of Applicant’s
belief that Registrant has no lawful use of Registrant’s Mark for cigarette papers in commerce
because Registrant’s Mark is affixed on goods that are prohibited under the CSA. The purpose
of this 1s twofold: first, to establish that Registrant’s Mark 1s affixed on goods that are prohibited
under the CSA and second to establish the even more substantial disparity between Applicant’s
and Registrant’s goods, trade channels, overall commercial impression and connotation such that
a likelihood of confusion as to the source of the goods is unlikely given that Applicant’s goods
are lawfully permitted for sale and consumers who smoke marjuana would not associate
Applicant’s e-liquads with Registrant’s cigarette papers, especially cigarette papers containing a

controlled substance and vice versa.



(a) Establishing Registrant’s Mark is Affixed on Goods Prohibited Under the CSA

Exhibit 1 contains the results from a historical domain search conducted by Applicant
on the website domain that Registrant noted in its response to an office action dated February
5, 2016 (enclosed herein as Exhibit 32), in which Registrant’s trademark attorney enquired as
to whether Registrant’s application should be refused due to the possibility that Registrant’s
goods were prohibited by the CSA. In 1ts response to that office action, Registrant noted that
Registrant advertises its cigarette papers on Registrant’s website located at
www.pandapapers.net and that Registrant was “not creating any association between its
marijuana sales [on a separate website| and rolling paper sales.” Registrant further stated that
“[t]here is no evidence” of Registrant’s intention “to sell rolling papers for use with
marijuana.” (emphasis added). Applicant hereby submits such evidence in Exhibit I,
reflecting that Registrant’s website domain. www.pandapapers.net 1s no longer operable and
that the website in question was last updated one year and one day after Registrant’s response
to Registrant’s office action, with February 6, 2017 noted in Exhibit 1 as the last date the
website was updated. Upon learning of such information, it is Applicant’s belief that the date
of such last update reflects that Registrant obtained the website one day before filing its

response to the office action and then Registrant deactivated the website after the first year.

In order to qualify for federal trademark registration, the use of a mark in commerce
must be lawtul. Gray v. Daffy Dan’s Bargaintown, 823 I'.2d 522, 526 (Fed. Cir. 1987)
(stating that “[a] valid application cannot be filed at all for registration of a mark without

EXE]

‘lawful use m commerce™). The earliest post on Registrant’s social media pages showing
Registrant’s cigarette papers filled with marijuana 1s November 12, 2016, on Registrant’s
Instagram page. See Exhibit 8 and www.instagram.com/p/BMuSfWSgcUK/ which is ten

days prior to the date of issuance of the certificate of registration for Registrant’s Mark.

Exhibit 23 shows the date of Registrant’s first Twitter post, December 26, 2014, and
upon review by Applicant, all of Registrant’s Twitter feed containing photos and video, all
posts are cannabis related and no photo contains plain cigarette papers; instead there are
photos of marijuana, pre-rolled cigarette papers with marijuana inside or pre-rolled cigarette
papers  with  kief  (cannabis  resin) sprinkled  on top. See also
https://twitter.com/phatpanda/status/548411795011276800. Exhibit 24 is a screen capture of

Registrant’s Twitter page which states Registrant’s corporate vision: “Our vision 1s to



contribute to the space by continuing to challenge ourselves every day and bring inspiration
and imnovation to the Cannabis industry. (emphasis added). See also
www.twitter.com/phatpanda  Exhibit 25 reflects Registrant’s 1dentical corporate vision
statement on Registrant’s separate Twitter post and again duplicated on Registrant’s
Instagram page in Exhibit 28 and in Registrant’s second Instagram page in Exhibit 29. See

also www.instagram.com/phatpanda and www.instagram.com/phatpandacannabis.

This shows that Registrant’s corporate vision and marketing strategy is focused solely
on the cannabis industry; whereas Applicant’s industry is the e-liquid industry, of which there
13 no overlap between the parties’ goods, target market, trade channels, overall commercial
mmpression or connotation. Registrant’s headquarters are located m Spokane Valley,
Washington, which has a population size of 97,847; for context, Registrant’s Instagram page

(103,000) and Twitter page (2,595) have a combined 105,595 followers.

Registrant 1s located in Washington state where the sale of cannabis 1s legal under state
law despite being illegal under federal law. Evidence that a mark is being used in connection
with sales of a specific substance (marijuana) that falls within the prohibitions of the CSA and
has previously resulted in a finding that the sale of such goods are illegal under federal law, and
therefore encompass a use that 1s unlawful. See In re Morgan Brown, 119 USPQ2d 1350 (TTAB
2016). Exhibit 2 contains information from a third party website containing a definition of “pre-
roll” and states:

What does Pre-Roll mean? Pre-roll refers to a joint that has been pre-
rolled. Dispensaries often sell pre-rolls. Pre-roll joints tend to be
relatively cheap, small, and discreet. They are ideal for an occasional
user who wants to keep a tiny bit of cannabis readily available to
smoke.”

See Maximum Yield, www.maximumyield.com/definition/4263/pre-

roll-cannabis.

Exhibit 3 1s a third party website containing a “Cannabis 1017 page describing how pre-rolls are
made and what pre-rolls contain and also states “[tJhe biggest problem with a pre-roll is the
paper, because it hides what’s mside.” The reference to “paper” is a reference to “cigarette

papers”, Registrant’s goods which are used to roll marijuana “pre-rolls”, and is what Registrant



has been selling for several years with Registrant’s Mark affixed to the cigarette paper containing
the marijuana. See also Leafly www leafly.com/news/cannabis-101/whats-in-a-pre-roll. Exhibit
4 1s another third party website containing a “Cannabis 1017 article describing what “kief” 1s,
(which is the cannabis resin that Registrant sprinkles on Registrant’s pre-rolled cigarette papers),

which states:

“Kief refers to the resin glands which contain the terpenes and
cannabinoids that make cannabis so unique. While marijuana sans
kief still contains cannabinoids, fhe resin glands that develop on
flower buds pack the biggest punch.”

See  www .leafly. com/news/cannabis-101/what-1s-kief  (emphasis

added).

Exhibit 5 1s a third party website with an article titled “First-time cannabis shopper? Buy
some “pre-rolls” - Here’s why”. The article, dated February 19, 2018, goes on to list pre-rolls
sold by companies in states where the sale of cannabis is legal under state law. The article notes
that Registrant’s cigarette paper with marjuana pre-rolled in it 1s one of “the best pre-rolls in
America”. See also www.greenstate.com/explamed/first-time-cannabis-shopper-buy-pre-rolls-

heres/ (two red arrows added to point out text showing Registrant’s name).

Exhibit 6 is a September 8. 2017, screen capture of Registrant’s social media marketing on
Registrant’s Instagram page containing a video showing the way the kief (cannabis resin) 1s
sprinkled onto the Registrant’s pre-rolls. Registrant’s Mark 1s clearly visible on the top of the
pre-roll and the Instagram post contains the notation: “phatpanda Firecracker what? We decided
to step it up. Introducing the TNT Pre-Roll! 10 gram joint covered in o1l & kief! BOOM!
(@cannabis” See www.instagram.com/p/BYvyrT8xjAo /. Exhibit 7 1is a screen capture of
Registrant’s social media marketing on Registrant’s Twitter page containing the identical video
with  Registrant’s  Mark visible mark and the same notation. See  also

www.twitter.com/phatpanda/status/977608024066936832



Exhibit 8 1s a screen capture of Registrant’s social media marketing on Registrant’s
Instagram page showing Registrant’s pre-rolled cigarette papers on November 12, 2016, ten days
prior to the 1ssuance of the registration certificate for Registrant’s Mark. See also

www.instagram.com/p/BblaTcgl8Tb/.

Exhibit 9 1s a screen capture of Registrant’s social media marketing on Registrant’s
Twitter page containing a video showing Registrant’s pre-rolls being made (version 2) with
video paused in different position and noting: “Introducing the TNT Pre-Roll! 10 gram joint
covered in oil & kiefl BOOM! [four emojis| @HIGH TIMES Mag #phatpanda #stickyfrog
#hotsugar #1502 #marijuana #chronic #710 #joint #dabs #concentrates #flavor #dabs #oi1l #dank
#pot #weed #Hterps #extraction #vape #hightimesmagazine”

See www.twitter.com/phatpanda/status/977608024066936832.

Exhibit 10 1s a screen capture of Registrant’s social media marketing on Registrant’s
Instagram page with Registrant’s Mark visible on the pre-rolled cigarette paper containing kief
(cannabis resin) with the notation: 10,000,000 pre-rolls sold! #imilestone Tag someone who
needs to try that @phatpanda fire!! [four emojis depicting a panda, a leaf, fire, a snowflake and

a1

smoke| #phatpanda #topshelf #cannabis #topshelf’™ (emphasis added). Exhibit 11 represents
the same information but 1s instead posted to Registrant’s Twitter page rather than Registrant’s

Instagram page.

Exhibit 12 is a screen capture of Registrant’s social media marketing on Registrant’s
Instagram page and contains a video showing Registrant’s Mark on pre-rolls with kief 1s
sprinkled onto the pre-rolls with the notation: “phatpanda Firecracker production line 1s always
on fire! (@phatpanda?.0 team working around the clock to keep the shelves stocked! #phatpanda
#topshelf @juicewrld999” See also www.instagram.com/p/Bxs1MpELI3zg/

Exhibit 13 is a screen capture of Registrant’s social media marketing on Registrant’s
Instagram page showing the machine used to make Registrant’s *joints”, which are Registrant’s
cigarette papers filled with marijuana and notes: “phatpanda Joint Nation has a new joint

machine! This is The Rocketbox from (@seshtechnologies and it can do 433 joint in 5 minutes



[one emoji] Joint Nation pushes out 100,000 joints each week, and i#’s hard to find a machine
that can keep up so we're very excited to get this rockin’ and rollin’ to see what 1t can do! [three

emojis] See also www.nstagram.com/p/Bl3os NEF557/ (emphasis added).

Exhibit 14 is a screen capture of a third party e-commerce website selling Registrant’s pre-
rolls with Registrant’s Mark visible at the top of the pre-roll. Exhibit 15 1s a screen capture of a
different third party e-commerce website selling Registrant’s pre-rolls. See also and
https://www.headset.i0/the-best-selling-cannabis-products/washington-pre-rolls and
https://dutchie.conv/dispensaries/hangar-420-
snohomish/menu/?search=phat%20panda&sortBy=alpha.

Exhibit 17 is a screen capture of Registrant’s social media marketing on Registrant’s
Instagram page and contains a photo of Registrant’s cigarette paper with Registrant’s “Golden
Pineapple” manjuana spread out on the paper before i1t 1s rolled. See also

https://www.instagram.com/p/BTR7UOgDPWp/.

Exhibit 18 is a screen capture of Registrant’s social media marketing on Registrant’s
Instagram page and contains a post showing Registrant’s pre-rolls with the notation: “phatpanda
Double tap 1if you could use one of these right now! (@phatnsticky” See also
www.instagram.com/p/BRqqFh9DB6L/.

Exhibit 19 is a screen capture of Registrant’s social media marketing on Registrant’s
Instagram page and contains a picture showing Registrant’s pre-rolls and notes: “phatpanda Pick
a number between 1 & 10! Comment Below! (@highcartel #phatpanda #420 #420photography
#420friendly #hightimesmagazine #highlife #topshelflife #weed #weedporn #wakenbake #dank
#kush #loud #fire #purp #highsociety #marijuana #cannabis #chronic #joint #pot” See also
www.instagram.com/p/BRqqFh9DBOL/.

Exhibit 20 1s a screen capture of Registrant’s social media marketing on Registrant’s

Instagram page and contains a photo showing a lighter and a pre-roll with Registrant’s Mark






described as “Cigarette paper”. In a recent expert report by Riccardo Polosa, M.D., Ph.D., (the
“Expert Report™) regarding Mr. Polosa’s independent opinion of the general safety of electronic
cigarettes includes the following statement:

The growing popularity of [Electronic Cigarettes] appears to be

driven by a variety of factors, including the following: they can be

used to reduce cigarette consumption or quit smoking; they are

perceived as a much less harmjful smoking alternative; their prices

are competitive compared to conventional cigarettes; they allow the

user to continue having a “smoking experience without smoking.”

(summarizing Siegel MB, Tanwar KI., Wood KS. Electronic cigarettes as a smoking-
cessation tool: results from an online survey; American Journal of Preventive Medicine
40(4):472-475, 2011.); Farsalinos KE, Romagna G, Tsiapras D, Kyrzopoulos S, Voudris V.
Characteristics, perceived side effects and benefits of electronic cigarette use: a worldwide
survey of more than 19,000 consumers; International Journal of Environmental Research and
Public Health 11(4):4356-4373, 2014.); Caponnetto P, Maglia M, Polosa R. Electronic cigarettes
- from smoking cessation to smoking sensation and back. Addiction 110(4):678-9, 2015.)
(emphasis added).

The Expert Report goes on to state that “[a]lthough these recreational use products are not
intended to be smoking cessation devices or nicotine replacement therapies (and are not
marketed as such), their regular daily use is associated with the corollary benefit of helping
tobacco  cigarette  smokers  quit  smoking  or  using  nicotine  altogether.
(Summarizing https://www.ons.gov.uk/peoplepopulationandcommunity/healthandsocialcare/heal
thandlifeexpectancies/bulletins/adultsmokinghabitsingreatbritam/2014). (emphasis added). Those
consumers who utilize Applicant’s e-liquids typically substitute cigarettes for e-liquids, thereby
negating any likelithood of confusion with Registrant’s cigarette papers because cigarette papers
are not typically purchased in conjunction with e-liquids. To the extent e-liquids and cigarette
papers were offered in the same store front, consumers would not be under any confusion as to a
manufacturer of cigarette paper being related to a manufacturer of e-liquids. Rather, as the
Export Report shows 1n its survey of 19,000 individuals, cigarettes (and in this case, cigarette

papers) would be to aid the consumer in quitting smoking. The Expert Report supports the









The mere fact that Applicant’s Mark and Registrant’s Mark sound the same when
pronounced 1s not sufficient to meet the burden of proof necessary under the Jacobs
“something more” requirement in order to maintain the refusal for likelihood of confusion
under Section 2(d). Exhibit 16 is a screen capture of Google search engine results for the
search “fat panda pre rolls” with the intentional musspelling of Registrant’s Mark “PHAT
PANDA” replaced with Applicant’s Mark “FAT PANDA™ and the word “pre-rolls” added in
order to associate the search with Registrant’s cigarette papers pre-rolled with marijuana.
Even with Applicant’s Mark intentionally used for the spelling of “FAT" rather than “PHAT”,
Google search results nevertheless show Registrant as the top results due to the addition of the
word “pre-rolls”. Further, the Google search results automatically correct the search query
that was entered by noting at the top of the page “Including search results for phat panda .
See also www.google.com/search?client=firefox-b-d&q=fat+pandatpre-rolls. This shows
that in addition to the significant differences in Applicant’s and Registrant’s target markets for
e-liquids and maryjuana filled and kief sprinkled cigarette papers, those consumers who
attempt to search for the goods of Registrant vet misspell Registrant’s Mark by typing
Applicant’s Mark, will still be redirected to Registrant’s website despite any erroneous
misspelling by the consumer when the product 1s included the Google search query. Further,
given that cannabis 1s legal in the state of Washington and Registrant may only sell its goods
within the state of Washington, Registrant’s consumers are also located in the state of
Washington and when searching for Registrant’s products, they will be looking for a business
with a physical presence in Washington state; while Applicant is not located in Washington
state. Exhibit 21 is a screen capture of one of Registrant’s customer’s You Tube video
reviews of Registrant’s pre-rolled cigarette papers with marijuana with the Registrant’s Mark
visible at the top of the pre-rolled “joint”. The video shows the location of Registrant’s
consumer 1s in Vancouver, Washington, which highlights the point that all of Registrant’s
customer base and target market arc located in Washington state due to the nature of
Registrant’s business and goods being legal in Washington state vet illegal federally. This is
in contrast to Applicant’s ability to sell Applicants goods across the entire United States and
worldwide subject Applicant’s to compliance with all local applicable regulations on e-liquids.

See Exhibits 34 and 35 showing screen captures of Applicant’s You Tube page and
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Domain
Words in
Date creation
Web age
IP Address

IP Geolocatior

Exhibit 1

Pandapapers.net
Domain

pandapapers.net
panda papers
2016-01-22
3 years and 7 months
199.36.223.40
199.36.223.40 abuse reports

Inited States, Georgia, Atlanta Map

Registrant
from last whois record
Name 11 is associated with 100+ domains
Email robertmckinley@gmail.com is associated with 8 domains
Address PO BOX 5487
City SPOKANE map
State WA
Country Jnited States
Phone +1.5555555555
Fax +1.5555555555
Private no
Whois

last record, updated : 2017-02-06
Domain Name: PANDAPAPERS.NET
Registry Domain ID: 1996406069_DOMAIN_NET-VRSN
Registrar WHOIS Server: whois.enom.com
Registrar URL: www.enom.com



Updated Date: 2017-02-04T11:17:15.00Z
Creation Date: 2016-01-22T06:15:00.00Z
Registrar Registration Expiration Date: 2018-01-22T06:15:33.00Z
Registrar: ENOM, INC.

Registrar IANA ID: 48
Reseller: NAMECHEAP.COM
Domain Status: clientTransferProhibited https://www.icann.org/epp#clientTransferProhibited
Registry Registrant ID:

Registrant Name: 1 1
Registrant Organization:

Registrant Street: PO BOX 5487
Registrant City: SPOKANE
Registrant State/Province: WA
Registrant Postal Code: 99212
Registrant Country: US
Registrant Phone: +1.5555555555
Registrant Phone Ext:

Registrant Fax: +1.5555555555
Registrant Fax Ext:

Registrant Email: ROBERTMCKINLEY(at)GMAIL.COM
Registry Admin ID:

Admin Name: 1 1
Admin Organization:

Admin Street: PO BOX 5487
Admin City: SPOKANE
Admin State/Province: WA
Admin Postal Code: 99212
Admin Country: US
Admin Phone: +1.5555555555
Admin Phone Ext:

Admin Fax: +1.5555555555
Admin Fax Ext:

Admin Email: ROBERTMCKINLEY(at)GMAIL.COM



Registry Tech ID:
Tech Name: 1 1
Tech Organization:
Tech Street: PO BOX 5487
Tech City: SPOKANE
Tech State/Province: WA
Tech Postal Code: 99212
Tech Country: US
Tech Phone: +1.5555555555
Tech Phone Ext:
Tech Fax: +1.5555555555
Tech Fax Ext:
Tech Email: ROBERTMCKINLEY(at)GMAIL.COM
Name Server: DNS1.REGISTRAR-SERVERS.COM
Name Server: DNS2.REGISTRAR-SERVERS.COM
DNSSEC: unSigned
Registrar Abuse Contact Email: abuse(at)enom.com
Registrar Abuse Contact Phone: +1.4252982646
URL of the ICANN WHOIS Data Problem Reporting System: http://wdprs.internic.net/
>>> | ast update of WHOIS database: 2017-02-04T11:17:15.00Z <<<

For more information on Whois status codes, please visit https://icann.org/epp

The data in this whois database is provided to you for information
purposes only, that is, to assist you in obtaining information about or
related to a domain name registration record. We make this information
available "as is," and do not guarantee its accuracy. By submitting a
whois query, you agree that you will use this data only for lawful
purposes and that, under no circumstances will you use this data to: (1)
enable high volume, automated, electronic processes that stress or load
this whois database system providing you this information; or (2} allow,
enable, or otherwise support the transmission of mass unsolicited,
commercial advertising or solicitations via direct mail, electronic



Name
Email
Address
City
State
Country

Phone
Fax
Private

mail, or by telephone. The compilation, repackaging, dissemination or
other use of this data is expressly prohibited without prior written
consent from us.

We reserve the right to modify these terms at any time. By submitting
this query, you agree to abide by these terms.
Version 6.3 4/3/2002
Recorded : 2017-01-24
Historic Registrant

11 is associated with 100+ domains
robertmckinley@gmail.com is associated with 8 domains
PO BOX 5487
SPOKANE
WA
Inited States

+1.5555555555

+1.5555555555
no

Historic Whois Record
Domain Name: PANDAPAPERS.NET
Registry Domain ID: 1996406069_DOMAIN_NET-VRSN
Registrar WHOIS Server: whois.enom.com
Registrar URL: www.enom.com
Updated Date: 2017-01-23T02:26:27.00Z
Creation Date: 2016-01-22T06:15:00.00Z
Registrar Registration Expiration Date: 2017-01-22T06:15:33.00Z
Registrar: ENOM, INC.
Registrar IANA 1D: 48
Reseller: NAMECHEAP.COM
Domain Status: clientTransferProhibited https://www.icann.org/epp#clientTransferProhibited
Registry Registrant ID:



Registrant Name: 1 1
Registrant Organization:
Registrant Street: PO BOX 5487
Registrant City: SPOKANE
Registrant State/Province: WA
Registrant Postal Code: 99212
Registrant Country: US
Registrant Phone: +1.5555555555
Registrant Phone Ext:
Registrant Fax: +1.5555555555
Registrant Fax Ext:
Registrant Email: ROBERTMCKINLEY @GMAIL.COM
Registry Admin ID:
Admin Name: 1 1
Admin Organization:
Admin Street: PO BOX 5487
Admin City: SPOKANE
Admin State/Province: WA
Admin Postal Code: 99212
Admin Country: US
Admin Phone: +1.5555555555
Admin Phone Ext:

Admin Fax: +1.5555555555
Admin Fax Ext:

Admin Email: ROBERTMCKINLEY @GMAIL.COM
Registry Tech ID:

Tech Name: 1 1
Tech Organization:

Tech Street: PO BOX 5487
Tech City: SPOKANE
Tech State/Province: WA
Tech Postal Code: 99212
Tech Country: US



Tech Phone: +1.5555555555
Tech Phone Ext:
Tech Fax: +1.5555555555
Tech Fax Ext:

Tech Email: ROBERTMCKINLEY @GMAIL.COM

Name Server: DNS1.NAME-SERVICES.COM

Name Server: DNS2.NAME-SERVICES.COM

Name Server: DNS3.NAME-SERVICES.COM

Name Server: DNS4.NAME-SERVICES.COM

Name Server: DNS5.NAME-SERVICES.COM

DNSSEC: unSigned
Registrar Abuse Contact Email: abuse@enom.com
Registrar Abuse Contact Phone: +1.4252982646
URL of the ICANN WHOIS Data Problem Reporting System: http://wdprs.internic.net/
>>> | ast update of WHOIS database: 2017-01-23T02:26:27.00Z <<<

For more information on Whois status codes, please visit https://icann.org/epp

The data in this whois database is provided to you for information
purposes only, that is, to assist you in obtaining information about or
related to a domain name registration record. We make this information
available "as is," and do not guarantee its accuracy. By submitting a
whois query, you agree that you will use this data only for lawful
purposes and that, under no circumstances will you use this data to: (1)
enable high volume, automated, electronic processes that stress or load
this whois database system providing you this information; or (2) allow,
enable, or otherwise support the transmission of mass unsolicited,
commercial advertising or solicitations via direct mail, electronic
mail, or by telephone. The compilation, repackaging, dissemination or
other use of this data is expressly prohibited without prior written
consent from us.

We reserve the right to modify these terms at any time. By submitting



this query, you agree to abide by these terms.
Version 6.3 4/3/2002
Recorded : 2016-01-23
Historic Registrant

Name 11 is associated with 100+ domains
Email robertmckinley@gmail.com is associated with 8 domains
Address PO BOX 5487
City SPOKANE
State WA
Country Jnited States
Phone +1.5555555555
Fax +1.5555555555
Private no

Historic Whois Record
Domain Name: PANDAPAPERS.NET
Registry Domain ID: 1996406069_DOMAIN_NET-VRSN
Registrar WHOIS Server: whois.enom.com
Registrar URL: www.enom.com
Updated Date: 2016-01-21T722:15:33.00Z
Creation Date: 2016-01-22T06:15:00.00Z
Registrar Registration Expiration Date: 2017-01-22T06:15:00.00Z
Registrar: ENOM, INC.
Registrar IANA ID: 48
Reseller: NAMECHEAP.COM
Domain Status: clientTransferProhibited https://www.icann.org/epp#clientTransferProhibited
Registry Registrant ID:
Registrant Name: 1 1
Registrant Organization:
Registrant Street: PO BOX 5487
Registrant City: SPOKANE
Registrant State/Province: WA



Registrant Postal Code: 99212
Registrant Country: US
Registrant Phone: +1.5555555555
Registrant Phone Ext:
Registrant Fax: +1.5555555555
Registrant Fax Ext:
Registrant Email: ROBERTMCKINLEY @GMAIL.COM
Registry Admin ID:

Admin Name: 1 1
Admin Organization:
Admin Street: PO BOX 5487
Admin City: SPOKANE
Admin State/Province: WA
Admin Postal Code: 99212
Admin Country: US
Admin Phone: +1.5555555555
Admin Phone Ext:

Admin Fax: +1.5555555555
Admin Fax Ext:

Admin Email: ROBERTMCKINLEY@GMAIL.COM
Registry Tech ID:

Tech Name: 1 1
Tech Organization:

Tech Street: PO BOX 5487
Tech City: SPOKANE
Tech State/Province: WA
Tech Postal Code: 99212
Tech Country: US
Tech Phone: +1.5555555555
Tech Phone Ext:

Tech Fax: +1.5555555555
Tech Fax Ext:

Tech Email: ROBERTMCKINLEY @GMAIL.COM



Name Server: DNS1.REGISTRAR-SERVERS.COM
Name Server: DNS2.REGISTRAR-SERVERS.COM
Name Server: DNS3.REGISTRAR-SERVERS.COM
Name Server: DNS4.REGISTRAR-SERVERS.COM
Name Server: DNS5.REGISTRAR-SERVERS.COM
DNSSEC: unSigned
Registrar Abuse Contact Email: abuse@enom.com
Registrar Abuse Contact Phone: +1.4252982646
URL of the ICANN WHOIS Data Problem Reporting System: http://wdprs.internic.net/
Last update of WHOIS database: 2016-01-21T22:15:33.00Z

The data in this whois database is provided to you for information
purposes only, that is, to assist you in obtaining information about or
related to a domain name registration record. We make this information
available "as is," and do not guarantee its accuracy. By submitting a
whois query, you agree that you will use this data only for lawful
purposes and that, under no circumstances will you use this data to: (1)
enable high volume, automated, electronic processes that stress or load
this whois database system providing you this information; or (2) allow,
enable, or otherwise support the transmission of mass unsolicited,
commercial advertising or solicitations via direct mail, electronic
mail, or by telephone. The compilation, repackaging, dissemination or
other use of this data is expressly prohibited without prior written
consent from us.

We reserve the right to modify these terms at any time. By submitting
this query, you agree to abide by these terms.
Version 6.3 4/3/2002
Other TLDs
pandapapers.ar
pandapapers.at
pandapapers.com
pandapapers.hu



Date Status
2019-03-06  Deleted
2017-02-05 Transferred to
2017-01-23 Transferred to
2016-07-25 Transferred to
2016-07-24 Transferred to
2016-01-22 New

pandapapers.dk
pandapapers.cz
pandapapers.za
pandapapers.ro
pandapapers.ua
pandapapers.se
Nameservers
History
Name Server
registrar-servers.com
registrar-servers.com
name-services.com
registrar-servers.com
registrar-serversys6118ec.biz
registrar-servers.com
domainbigdata.com © Copyright 2015. All Rights Reserved.
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Panda-Monium - Marijuana Venture

other significant factors in their success.

The McKinleys brought a wealth of entrepreneurial experience to the grow, but had never
been directly involved in the marijuana business. In addition to a wide range of other
business ventures, the McKinleys own a successful marketing cecmpany, which lent its
name — Phat Panda — to the company’s flower brand.

The McKinleys say they've been lucky many times in their lives, choosing the right path
and picking the right people to align themselves with. It seems Grow Op Farms follows in
that lineage.

‘| always look at things from a business perspective,” Rob McKinley says. “If you could
have been Jack Daniel’s when they removed the prohibition on alcohol, then you should
probably make some whiskey.”

And so it goes following the end of cannabis prohibition in Washington that the McKinleys
figured they should start growing marijuana.

The right hires

McKinley points at two hires that were absolutely crucial for Grow Op’s success.

The first and most important was Andrew Guy, the vice president of operations and
master grower of Phat Panda.

In terms of his growing knowledge and expertise, Guy “passed the sniff test,” McKinley
says. He was confident Guy could handle the encrmity of a full-size, commercial grow
operation.

Plus, Guy’s contacts within the industry allowed management to build a team underneath
him that was up to the challenge.

“Some of our best employees came from Andrew’s knowledge and contacts in the
industry,” McKinley says.

Guy probably isn't the typical “master grower.” He started learning cultivation techniques
years ago from a relative, but he also has a degree in economics and an understanding of
how to make a cost-benefit analysis.

There’s a level of trust between Guy and McKinley that's necessary when it comes to
equipment and capital expenditures. McKinley tells people he's never said no to Guy. One
of the first questions that came up between them was about the type of lighting they were
going to install in the flower rooms. They weighed the merits of a cheaper light at $250
apiece or a more expensive light at $400.

“When you’re buying lights for a single room, it might not be that big of a deal,” McKinley
says. “When you're buying a train car of them, that was a big decision.”

They went with the more expensive light — a decision that seems to have paid off
considering the yields they've achieved.

‘I'm certainly able to objectively look at what things cost, what the potential return is and
make the best decision for us as to whether that’'s scmething we need to do,” Guy says.
The second key hire was bringing in Garrison Smith as a staff designer.

McKinley calls Smith the best designer in the industry, which warranted Grow Op tc bring
him in-house and keep him away from other competitors.

Smith is responsible for the label designs that are one of the most recognizable aspects of
Phat Panda. Whether it's the Granddaddy Purpie, the Golden Pineapple or the OG Chem,
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shipment.

Originally, McKinley and his team were apologetic for the mix-up. But within a couple
weeks, the glass jars were flying off the shelves and the retailer completely reversed his
stance.

The glass jars and catchy packaging have also created a collectible craze among some
consumers, McKinley said. He regularly hears comments from people that they are trying
to collect every jar, or that they save the bigger mugs to reuse as drinking glasses.

The packaging is crucial for getting consumers to buy Phat Panda products in the first
place, but getting them to keep coming back for more is a factor of quality, McKinley says.
“Cool packaging might lead people to buy a product once, but if they're not satisfied with
the product, they’re not going to keep buying it,” McKinley says.

McKinley says he believes Grow Op Farms grows the best cannabis in the state.

But, then again, everybody in this industry says that, right?

“If our product weren't the best in the state, then the retailers wouldn’t call back after we
drop samples and the customers wouldn’t become repeat buyers,” McKinley says.

Employees

Guy says the employees of Grow-Op Farms are what make Washington State’s largest
cannabis producer successful. Withcut having the right staff in place to manage all
aspects of the garden, as well as the trimming, processing and packaging needs, Phat
Panda wouldn’t be what it is today, he says.

The business currently has about 40 full-time empioyees and 27 part-timers.

‘A lot of the employees really enjoy warking with the marijuana,” Katrina McKinley says.
“They love it. Not only do we try our best to treat them well, but they like their work. They
want to be there, because they like what they’re doing. It's awesome that they get the
opportunity to do something they used to have to hide in their house to do and now they
can actually do it for work and get paid to do it, legally.”

The attrition rate has been extremely low since Grow-Op Farms began cperating. That's
been crucial in getting everybody up tc speed and on the same page, Guy says.

The company has been able to retain the bulk of its work force by taking care of the
employees.

“We treat them well, and in turn reciprocate with their time and energy,” Guy says.
Grow-Op Farms’ lowest-paid employees make at least $12 an hour, while many make $15
an hour or more, plus the possibility of overtime during especially busy times.

The entire management team has the option for an ownership stake written into their
contracts, and every employee is eligible for profit sharing. Rob McKinley says 4% of the
net profit at the end of the year is set aside for bonus dividends for all employees at the
end of the year.

On the husiest days of the week — Tuesdays, Wednesdays and Thursdays — the
company provides lunch or dinner for all employees

The McKinleys don't take a salary from the company. Instead, they’'ve been reinvesting
any profits back intc the enterprise.

‘Right now, as long as we’re bringing in more than we’re spending, that's a good month,”
Rob says.
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of scale.

The company initially faced a challenge with keeping the full-automated programming
running correctly, McKinley says. With such a high-tech cperation, it took a while before
employees were familiar with the inner workings.

The growers have kept the operation within their means, focusing on what they do well.
There are plans of introducing a line of non-perishable edibles in the near future, but
rather than investing in extraction equipment and hiring somebody to handle concentrates,
the company has outsourced that part of the cperation to Weed Bunny, a Rainier-based
processor.

On an average week, Grow Op Farms puts cut about 40,000 to 50,000 grams of flower,
12,000 pre-rolled joints and 1,000 grams of concentrates.

The week leading up to 4/20, the grow facility stepped up its production to put 80,000
grams of flower and 17,000 joints on the shelves of retailers.

Despite consistently high revenue, McKinley admits the company is probably not making a
lot of profit right now. The operating cost of a nearly 600-light grow operation, coupled with
the cost of labor, is tremendous (ail Phat Panda buds are trimmed by hand).

McKinley says his goal is to build Grow Op Farms into a $50 million dollar company in
gross revenues.

‘| think we can get there within 18 months or so,” he says.

Without a background in the cannabis industry, McKinley said he initially didn’t know what
to expect in terms of yields. When early numbers came out, Grow Op was averaging
about three pounds per light.

That set a high bar to follow, McKinley says.

“We didn't really set out to dominate (the market), but as soon as that was provided to us,
then there’'s only one way to do it,” he says. “You’re either going to do it or you're not. We
fortunately have the team that can take it by the horns and do it.”

The company is in the process of implementing changes that could push its weekly
production to around 80,000 grams.

“When we're at that point, | think it's going to be really hard for people to keep up with us,”
McKinley says.

Sales

One might think sales wouid be easy for a company that’s producing more cannabis than
anybody else in Washington.

“As fast as we can cure it, is as fast as we can sell it,” McKinley says.

But, like anything, the balancing act is half the battle. Despite its tremendous production,
the demand for Phat Panda currently outstrips the supply. McKinley says he has to turn
down at least one retail store per day, and the company already has tc keep its 40 active
retailers happy.

“We currently have a waiting list of 50 retailers that we cannot fulfill due to lack of
product,” McKinley says.

As soon as Grow Op Farms had product to sell, McKinley and Johnny Wilson, his vice
president of sales, were cold-calling retailers and dropping off product to as many stores
as possible. McKinley and Wilson saw the value of developing a great rapport with the
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owners and buyers at retail stores.

McKinley handles the two Spokane stores — Satori and Green Light — while Wilson
handles the west side of the state.

“They have parties for him when he shows up,” McKinley says. “They're giving him hugs
and high-fives and they’re taking pictures with him because they want everybody to know
they got their Phat Panda in.”

With a limited supply to spread throughout the entire state, Grow Op Farms has had tc
focus on working with like-minded retailers, while also trying not to oversaturate a
particuiar region of Washington. McKinley says it was important to hire the right person to
handie sales, but the company doesn’t have a particular policy that sets it apart from cther
producer/processors.

‘It's very important to have good open and honest relationships with all of our retail
partners,” McKinley says. “We are growing plants. This can cause variances in supply due
to unforeseen circumstances and having a good relationship that’s open and honest
allows us some goodwill on the retailer’'s part.”

Regulatory changes

If there's one regulatory change, McKinley and Guy would like to see, it's the canopy
limitations the Washington State Liquer Control Board has implemented.

Grow Op Farms is fortunate that demand is exceeding supply, McKinley says, but in the
long run, he would like tc be able to fulfill more orders and have a larger retail footprint.
Grow Op isn’t ready to expand just yet. But McKinley and Guy say they want to have the
option when the company is ready. it’s only a matter of time before Grow Op Farms is
going to need more canopy.

“The goal is to get rid of the black market. If enough product can can't be grown, at a
reasonable enough price, that will never happen,” McKinley says.

Overall, most of the regulations haven’t been too burdenseme, but Grow Op Farms has
had a bit of a “head-bashing contest” with the Liquor Control Board about the topic of
expansion.

McKinley says it doesn’'t make sense to penalize businesses that have maxed out their
canopy and still need macre room to grow.

“They don't limit how many grapes you can grow, or even how much tobacco you can
grow,” Guy says.

One idea that would ease the canopy restrictions cn successful growers would be to make
it so non-flowering plants don’t count toward the canopy, Guy says.

That would allow the canopy to focus on flowering plants, while aillowing plenty of room for
clones and mothers needed to keep the operating running.

However, the McKinleys recognize that the Liquor Control Board regulations are a fluid
guideline.

The legal cannabis industry is so new, it will take time to shape rules that provide the right
level of regulation without stifling business growth, Katrina McKinley says.
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specific impurities were detected in both products at very fow levels.” Since then several

laboratories have tried to duplicate those results, but were unable to do so.

49. In a recent study investigating a set of 42 popular e-liquids, no sample contained
TSNAs at concentrations above their limit of detection (1 microg/g).®® Of note, nicotine in e-
liquids, like nicotine in nicotine replacement treatment (NRT), is extracted from tobacco and thus
may include impurities such as cotinine, anabasine, anatabine, myosmine, and beta-nicotyrine. In
a study of 20 e-liquids, tobacco specific impurities were often detected, but below the level where
they would be likely to cause harm.% Ali the e-liquids under investigation were made in EU or US.

None were made in China.

Citation 2: FDA consumer health brochure “FDA Warns of Health Risks Posed by E-Cigarettes”

http://www.fda.gov/ForConsumers/ConsumerUpdates/ucm173401.htm

50.  This non peer-reviewed document was issued soon after the results in Citation 1
were made publicly available. This brochure contains strong statements that do not reflect

findings in Citation 1.

Citation 3: FDA news release

http://www.fda.gov/ForConsumers/ConsumerUpdates/ucm173401.htm

51.  This non peer-reviewed document repeats the same statements discussed in

Citation 2.

Citation 4: Trtchounian A, Williams M, Talbot P. Conventional and electronic cigarettes (e-

cigarettes) have different smoking characteristics. Nicotine Tobacco Res. 2010;12(9):905-12,

52. In this peer-reviewed research article, the authors measured and compared
inhalational pressures (i.e. suction} between early first-generation ECs and conventional
cigarettes. Generally speaking, these products required stronger suction compared to
conventional cigarettes, underscoring the fact that the whole puffing experience is different and

requires some degree of adaptation from smoking to vaping.

53.  The decreased efficiency of aerosol production shown during ECs use makes dosing
nonuniform over time, rendering it unlikely that stronger puffing will automatically lead to higher
deep lung deposition. Moreover, high velocity inhalation (i.e. higher suction) will increase impact

in the oral mucosa. These differences in inhalational pressures bewteen ECs and conventional
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Executed on March 7, 2016.

/s/ Riccardo Polosa

RICCARDQ POLOSA, MD, PhD
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