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Opinion by Larkin , Administrative Trademark Judge:  

Snowflake Enterprises , LLC  (òApplicantó), appearing pro se, 2 seeks registration 

on the Principal Register of the  proposed standard character mark NIGGA  for  

òAthletic apparel, namely, shirts, pants, jackets, footwear, hats and caps, athletic 

                                            
1 Managing Attorney Habeeb initially examined the involved application as a Senior 

Attorney. The United States Patent and Trademark Office (òUSPTOó or òOfficeó) reassigned 

the application during prosecution to Trademark Examining Attorney Crennan, who issue d 

the final office action that is the subject of this appeal and who filed the USPTOõs brief. We 

will refer to Ms. Habeeb as the òSenior Examining Attorneyó and to Mr. Crennan as the 

òExamining Attorney.ó 

2 As discussed below, Applicant was advised during prosecution that it should consider hiring 

trademark counsel to represent it on this application, but it elected not to do so.  
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uniforms; Bottoms as clothing; Head wraps; Headbands for clothing; Hoodies; Hoods; 

Jackets; Jerseys; Shifts as clothing; Tops as clothing; Wristbands as clothing,ó in 

Intern ational Class 25. 3 

The Examining Attorney  has refused registration of Applicantõs proposed mark 

under Sections 1, 2, and 45 of the Trademark Act, 15 U.S.C. §§  1051, 1052, and 1127, 

on the ground that Applicantõs proposed mark fails to function as a mark for the goods 

identified in the application because the proposed mark is a commonplace term  

widely used by a variety of sources that merely conveys an ordinary, familiar,  and 

well -recognized concept or sentiment . Applicant appealed w hen the Examining 

Attorne y made the  refusal  final , and Applicant and the Examining Attorney have 

filed briefs. 4 We affirm  the refusal to register.  

                                            
3 Application Serial No. 87496454 was filed on June 19, 2017 under Section 1(b) of the 

Trademark Act, 15 U.S.C. §  1051(b), based on Applicantõs allegation of a bona fide intention 

to use the mark in commerce. Applicantõs mark appears on the drawing page as òNigga,ó with 

an initial capital letter, but Applicant retains a claim as to standard characters and not 

special form. See Trademark Rule 2.52(a), 37 C.F.R. § 2.52(a); see also In re Calphalon Corp ., 

122 USPQ2d 1153, 1158-61 (TTAB 2017) (applicantõs amendment of drawing of mark from 

SHARPIN to SharpIn did not transform mark from standard character to special form). Our 

references to Applicantõs proposed mark in this opinion in all uppercase letters reflects the 

fact that a term registered as a mark in standard character format is not limited to any 

particular type case, font style, size, or color.  

4 Applicant also filed a reply brief. Reply briefs on appeals must be filed òwithin twenty days 

from the date of mailing of the brief of the examining attorney,ó Trademark Rule 2.142(b)(1), 

37 C.F.R. § 2.142(b)(1), but Applicantõs was filed nearly two months after the filing of the 

Examining Attorneyõs brief, and three weeks after the case was submitted for final decision. 

Because Applicantõs reply brief is untimely, we have given it no consideration. In re Randall  

&  Hustedt , 226 USPQ 1031, 1033 n.2 (TTAB 19 85). 

Citations in this opinion to the briefs and other docket entries on appeal refer to TTABVUE, 

the Boardõs online docketing system. Turdin v. Tribolite, Ltd. , 109 USPQ2d 1473, 1476 n.6 

(TTAB 2014). Specifically, the number preceding TTABVUE corresponds to the docket entry 

number, and any numbers following TTABVUE refer to the page number(s) of the docket 

entry where the cited materials appear. Applicantõs appeal brief appears at 4 TTABVUE and 

the Examining Attorneyõs brief appears at 6 TTABVUE.  
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I.  Introduction  

As discussed below, Applicant acknowledges ñindeed fervently  arguesñthat the 

proposed mark  NIGGA  is a racial epithet  for a Black person ,5 and that  it  is derived 

from the word ònigger,ó which Applicant notes has been described as òthe most vile 

racial epithet.ó 4 TTABVUE 8 -9. Applicant also acknowledges that t he use of these 

words is  deeply offensive to many Americans  of all races . For many decades, portions 

of Section 2(a) of the Trademark Act pr ohibited  the registration of marks that òmay 

disparage . . . persons, living or dead . . . or bring them into contempt or disrepute,ó 

or that ò[c]onsist[ ] of or comprise[ ] immoral . . . or scandalous matter .ó 15 U.S.C. 

§ 1052(a). Recently , however,  the United States  Supreme Court  has held that these 

portion s of Section 2(a) are unconstitutional , and thus  are no longer valid  grounds  on 

which  to refuse  registr ation , because they violate the  Free Speech Clause of the First 

Amendment to the United States Constitution. Iancu v. Brunetti , 139 S. Ct. 2294, 

2019 USPQ2d 232043 (2019) (immoral or scandalous marks); Matal v. Tam , 137 S. 

Ct. 1744, 122 USPQ2d 1757 (2017) (disparaging mark s). 

Accordingly,  despite the acknowledged  aversion to the proposed mark  and its 

antecedent  on the part of the general public or Black Americans , in reaching our 

decision, we have considered the nature of the proposed mark only to the extent that  

it s nature  bears on the question of  registrability of the proposed mark under the  

different  statutory provisions  that  the Examining Attorney  found to require refusal  

                                            
5 We wil l follow the modern convention in this opinion and capitalize òBlackó when referring 

to an African -American person.  
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of registration . We alert  the reader , however, that it has been necessary to use and  

discuss both òniggaó and òniggeró throughout  th e opinion  and to display numerous  

items bearing  the word ònigga.ó 

II.  Evidentiary Issue  

Before proceeding to the merits of the refusal, we address  the Examining 

Attorneyõs evidentiary  objection that òApplicant has referenced new evidence in its 

appeal brief  in footnote 7 on page 9, the table on page 20, and footnote 14 on page 20.ó 

6 TTABVUE 4. These references are to alleged registrations of the marks òBITCH, 

QUEER, REDNECK, CRACKER, and BASTAR D, and many others in addition,ó 4 

TTABVUE 10 n.7, alleged registrations of, and one application to register, numerous 

òracial and ethnic slurs,ó as set forth in the table in Applicantõs brief, id.  at 21, and a 

link to a WIKIPEDIA  entry regarding a list of  ethnic slurs. Id.  at n.14.  The Examining 

Attorney òobjects to their reference and requests that the Board disregard themó 

because òApplicant did not submit these third -party applications and registrations 

and website prior to the appeal.ó 6 TTABVUE 4. 

Rul e 2.142(c) of the Trademark Rules of Practice , 37 C.F.R. § 2.142(c), provides 

that the òrecord in an application should be complete prior to the filing of an appealó 

and that ò[e]vidence should not be filed with the Board after the filing of an appeal.ó 

Because Applicant did not make the referenced materials of record during 

prosecution, Applicantõs references to them for the first time in its appeal brief are 
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improper .6 We sustain the Examining Attorneyõs untimeliness objection,7 and have 

given Applicant õs references to these materials no consideration. See, e.g., In re Inn 

at St. Johnõs, LLC, 126 USPQ2d 1742, 1744 (TTAB 2018) , affõd mem., 777 F. Appõx 

516 (Fed. Cir. Sept. 13, 2019) . 

III.  Prosecution History and Record on Appeal 8 

We briefly  summarize below  the prosecution history of the  application because  it  

provide s useful  background to  our analysis of  the final refusal to register  and 

Applicantõs constitutional arguments. 

Applicant filed its application on June 19, 2017.  On February 28, 2018,  Senior 

Examining Attorney  Habeeb issued a Suspension Notice  in which she noted a prior 

pending application  to register NIGGA for various goods and services  that was a 

prospective bar to registration under Section 2(d) of the Trademark Act, 9 and advised 

Applicant  that registration of its proposed mark might  also be refused because it was 

vulgar, and thus  immoral under Section 2(a)  of the Act , which was then  at least  

                                            
6 The proper procedure to make registrations or other evidence of record after  an examining 

attorneyõs denial of an applicantõs request for reconsideration is to timely file a separately 

captioned request  for  remand , with a showing of good cause , for further examination  of the 

involved application, preferably prior to briefing of the appeal . See TRADEMARK TRIAL AND 

APPEAL BOARD MANUAL OF PROCEDURE  (TBMP) Sections 1205.01 and 1207.02 (June 2021). 

Cf. In re Ox Paperboard, LLC , 2020 USPQ2d 10878, at  *2 (TTAB 2020)  (discussing hierarchy 

of preferences regarding timing of filing  of a proposed amendment to the identification in an 

application).  

7 The Examining Attorney also made substantive objections to certain of these materials, but 

we need not address them given our finding of untimeliness.  

8 Citations in this opinion to the application record are to pages in the USPTOõs Trademark 

Status & Documen t Retrieval (òTSDRó) database. 

9 February 28, 2018 Suspension Notice at TSDR 1.  
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potentially  still  a valid ground on which to refuse registration .10 She noted, however, 

that the con stitutionality of that  portion of Section 2(a)  was under review following 

the Federal Circuitõs decision in In re Brunetti , 877 F.3d 1330, 125 USPQ2d 1072 

(Fed. Cir. 2017),  which  had held that  portion  to be unconstitutional, and she 

suspended further examination of the application pending the disposition of the 

Brunetti  litigation .11 She made of record USPTO electronic records regarding the  

prior pending application, 12 definition s of ònigga,ó13 ònigger,ó14 and the term òN-

word,ó15 a list from the BuzzFeed website of òThe 68 Words You Canõt Say in TV,ó 

which included ònigger,ó16 and various articles in which the use of the words òniggeró 

and òniggaó was discussed.17 

Subsequently,  the application  was reassigned to Exa mining Attorney Crennan, 

who issued an Office Action  that advised  Applicant  of the Supreme Courtõs decision 

in Brunetti  and the abandonment of the  noted prior  applica t ion,18 and refused  

registration of  the proposed mark under Sections 1, 2, and 45 of the Trademark Act  

on the ground  that  NIGGA  failed to function as a mark because it  was a commonplace 

                                            
10 Id.  

11 Id.  

12 Id.  at TSDR 2.  

13 Id.  at TSDR 3 ( WIKTIONARY ). 

14 Id.  at TSDR 4 (webster -dictionary.org/definition/nigger).  

15 Id.  at TSDR 5 -6 (MERRIAM -WEBSTER DICTIONARY , OXFORD DICTIONARIES ). 

16 Id.  at TSDR 7 -11. 

17 Id.  at TSDR 12 -33. 

18 October 9, 2019 Office Action at TSDR 1.  
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term. 19 He made of record another dictionary definition of ònigga,ó20 and Internet 

webpages offering for sa le or displaying  various articles of clothing  and other goods 

bearing the word  òniggaó or its plural , or the word ònigger.ó21 

Applicant argued against the new ground for refusal and made of record USPTO 

electronic records regarding third -party registrations  of various marks, including the 

mark THE SLANTS that was at issue in Tam ,22 and the mark FUCT that was at 

issue in Brunetti ,23 as well as  the marks APPLE, DUDE, HOMIE, OLD FRIEND, 

FRIENDS, BROTHER, HEY -BROTHER, HAVE A NICE DAY, AFRICAN 

AMERICAN,  CERTIFIED WHITEBOY, CATERPILLAR, MADONNA,  and MAKE 

AMERICA GREAT AGAIN .24 

The Examining Attorney then issued a final Office Action, making of record 

additional dictionary definitions of ònigga,ó25 a WIKIPEDIA  entry regarding  the word ,26 

                                            
19 Id . Examining Attorney Crennan also advised Applicant that ò[b]ecause of the legal 

technicalities and strict deadlines of the trademark application process , applicant may wish 

to have a private attorney who specializes in trademark matters to assist in the process,ó id. , 

and provided a link to a webpage regarding hiring a U.S. -licensed trademark attorney. This 

webpage also includes information on options for  seeking free or reduced -fee legal services. 

He repeated this recommendation in the March 17, 2020 Final Office Action at TSDR 1.  

20 October 9, 2019 Office Action  at TSDR 2 ( MERRIAM -WEBSTER DICTIONARY ). 

21 Id.  at TSDR 3 -11. 

22 March 5, 2020 Response to Office Action at TSDR 22 -25. 

23 Id.  at TSDR 90 -94. 

24 Id.  at TSDR 26 -89. 

25 March 17, 2020 Final Office Action at TSDR 2 -4, 7, 27. 

26 Id.  at TSDR 5 -6. 
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and additional Intern et webpages and social media pages displaying clothing and 

other goods bearing the word  òniggaó or its plural , or #nigga. 27 

IV.  Analysis of Refusal  

A. Applican tõs Arguments That  the Supreme Courtõs Decision in  

Tam  Requires  Registration of Applicantõs Proposed Mark 

Before we discuss the failure -to-function refusal  per se, we address Applicantõs 

arguments for  registration  based on the Supreme Courtõs decision in Tam . Applicant  

invokes  Tam  like  a talisman  throughout its appeal  brief, 28 which  begins with the 

following  statement : 

The question of whether a common racial epithet can 

function as a trademark was decided by a unanimous 

Supreme Court in Matal v. Tam ð a common racial epithet, 

because it has an expressive component, does function as a 

trademark and must register. The Final Office Action, 

dated March 17, 2020, completely ignores Matal v. Tam , 

clearly the most analogous mark, a common racial epithet, 

in th e most analogous and legally binding case. The subject 

mark, NIGGA, must register for the same reasons the 

mark THE SLANTS was found to have a trademark 

function and was registerable in Matal v. Tam . The Final 

Office Action ignores Matal v. Tam and the cle ar legal 

proposition that  common racial slurs contain expressive 

content and therefore function as trademarks. The Office  

has conjured a back -door around the unconstitutional ban 

on marks it finds offensive, arguing  now that a mark is not 

offensive but rat her so commonly  offensive it can never 

function as a  trademark. This new so -called 

òcommonality of offenseó test is no path around Matal v. 

Tam,  but still runs headlong into the Supreme Courtõs 

                                            
27 Id.  at TSDR 8 -26. 

28 As discussed below, Applicant repeatedly cites Tam  in its ar guments against the failure -

to-function refusal and in support of its claims of viewpoint discrimination and disparate 

treatment.  
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recognition that common racial slurs have an  expressive 

component and function as trademarks . 

Id.  at 2-3 (emphasis in original) . 

Applicant  further argues  that ò[t]his case could not be more closely analogous to 

Matal v. Tam , where a clear, longstanding, offensive, common, dictionary -defined, 

universally known and used racial slur was ôreclaimedõ for use and function as a 

federally registered trademark,ó and that NIGGA  òcan be ôreclaimedõ to function as a 

trademark and should be allowed to register, for all the reasons ôTHE SLANTSõ was 

allowed to register as a resul t of Matal v. Tam .ó Id.  at 6. According to Applicant , 

òôNIGGAõ is no different substantively than ôTHE SLANTSõ other than being directed 

to a different group of people,ó id.  at 7, and òApplicant is reclaiming this racial slur 

for use and function as a trademark, as the Supreme Court unanimously held in 

Matal v. Tam  was appropriate under the First Amendment for racial epithets having 

an expressive component.ó Id.  

Applicant  claims that in Tam , the Supreme Court  òknew and accepted that this 

mark would register,ó id.  because the Court òhad before it the express proposition 

that this specific mark could and would register as functioning as a trademark if the 

mark ôTHE SLANTSõ was allowed to register ,ó id. at 8 , and because the parties and 

the numerous amici curiae  discussed the possible registration of òôniggerõ and its 

derivativesó to òillustrate minority groups re-appropriating terms considered 

disparaging, transforming slurs into  empowering speech.ó Id.  at 8 -9 n.4. Applicant 

also notes that Mr. Tamõs brief to the Supreme Court  referred to prior registrations 

of marks containing the word  ònigger,ó id.  at 10, and  claim s that the Supreme Court 
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òwas fully informed that racial epithets were commonly used both to cause offense 

and as a ôbadge of prideõ ôdefiantly appropriated and revaluedõ, neither of which could 

be used to deny registration because they both contained an expressive component,ó 

id. , and was òfully aware when it decided Matal v. Tam that common racial epithets 

served a trademark function because they had an expressive component, and that the 

present mark could and would register if and when it found that the First 

Amendment applied to  the Lanham Act.ó Id.  at 11.  

Applicant  also contends that  in the case of an offensive mark  like NIGGA , Tam  

essentially forecloses the USPTOõs assertion of any other  statutory  grounds for a 

refusal to register:  

After the Supreme Courtõs decision, the Office made no 

second pseudo-argument that  òTHE SLANTSó was 

òcommonó in its offensiveness or non -offensiveness, 

because it was clear  what the Supreme Court ruled 

relating to common racial epithets used as trademarks ð 

the Lanham Act requires they be allowed to register , in 

part because the òexpressive componentó served a 

trademark function. Matal v. Tam would be meaningless if 

the Officeõs newly  fashioned òcommonality of offenseó test 

was adopted as an end-run around unconstitutional  

refusals of common racial ep ithets . 

Id.  at 8  (emphasis in original) . 

According to Applicant , 

it is obvious the Office is stretching to find any reason to 

deny this mark registration because that òN-wordó is so 

unspeakable, so disparaging, so offensive, so scandalous, so 

controversial , so laden in unmentionable taboo, so 

politically incorrect, so full of expression and viewpoint 

that it is òbadó and unregisterable ð but the Supreme Court 

flatly said the First Amendment requires otherwise. Giving 

offense is an expressive viewpoint. No f ederal trademark 

registration may be denied under any part of the Lanham 
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Act that contradicts the First Amendment. The mark 

NIGGA has an expressive component that serves a 

trademark function.  

Id.  at 12 (emphas is in original ). Applicant claim s that òthe Supreme Court said 

common racial epithets contain an expressive component. That ought to end the 

inquiry. The mark NIGGA comprises an expressive component.ó Id.  at 15.  

Applicant concludes that  

Matal v. Tam requires that NIGGA become a federally 

registered trademark. Here, as a result of Matal v. Tam , 

common racial epithets have source identification and an 

expressive component that functions as a trademark, and 

a continued refusal is improper. The Final Office Action 

simply ignored this entire fi rst line of argument and did 

not once mention the Matal v. Tam case. Accordingly, on 

this evidentiary record, the Office has not met its burden, 

including to distinguish binding precedent of Tam , and the 

subject mark must register.  

Id.  at 11.  

 The Examinin g Attorney responds that in Tam  

the Supreme Court held òthat the disparagement clause 

violates the Free Speech Clause of the First Amendmentó 

and found that particular section of the Trademark Act to 

be unconstitutional.  . . . Notably, the  Supreme Court di d 

not decide that disparaging, scandalous, or immoral marks 

must be registered  regardless of the circumstances given 

that such marks may be refused on other legal grounds 

other than  Section 2(a). Here, the Applicantõs mark was 

refused registration because it fails to function as a  

commonplace term pursuant to Sections 1, 2, and 45 of the 

Trademark Act, 15 U.S.C. §§1051 -1052, 1127, not Section 

2(a). As such, this refusal does not involve the Applicantõs 

allegations of viewpoint  discrimination or First 

Amendm ent concerns. . . . [E]ven if the Applicantõs mark 

òconveys an expressive message,ó expressive messages still 

may be refused registration as a commonplace term, 

message, or expression pursuant to Sections 1, 2, and 45 of 

the Trademark Act, 15 U.S.C. §§1051 -1052, 1127. 
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6 TTABVUE 8.  

We agree with the Examining Attorney  that Tam  does not dictate the result  here. 

Applicant is correct only to the extent that  Tam  and Brunetti  prohibit  the USPTO  

from refusing to register  a proposed mark consisting of a  racial epithet  on the basis 

of any scandalous, offensive or disparaging connotations it may possess,  if it is 

otherwise eligible for registration under the statute . To be very clear on this issue, 

the Supreme Court has ruled that the USPTO may not refuse registration of a  

proposed mark under the invalidated viewpoint -discriminatory provisions of Section 

2(a) of the Trademark Act, which were held to violate the First Amendment, but 

neither  Tam  nor Brunetti  require s the USPTO to register a term  simply becaus e it  is 

a racial epithet  if it is otherwise unregistrable under  any other  provision s of the 

statute . 

Applicantõs core argument s that òa common racial epithet, because it has an 

expressive component, does function as a trademark and must register,ó 4 TTABVUE 

2, and that òcommon racial slurs contain expressive content and therefore function 

as trademarks,ó id.  at 3,  get it backward s. In Tam , the mark  THE SLANTS was in 

use in connection with the applicantõs band, and there was no dispute that  THE 

SLANTS functioned as  a mark , or any discussion of third -party uses of the words  in 

connection with entertainment services or otherwise  that might have suggested that 

THE SLANTS did not signify a single source of such services . Tam , 122 USPQ2d at 

1763 (discussing Tamõs use of THE SLANTS as a mark); In re Tam , 808 F.3d 1321, 

117 USPQ2d 1001, 1005-06 (Fed. Cir. 2015) ( en banc) (same); In re Tam , 108 USPQ2d 
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1305, 1306-08 (TTAB 2013) , revõd on other grounds, 808 F.3d 1321, 117 USPQ2d 1001 

(Fed. Cir. 2015)  (same). In language quoted by Applicant, 4 TTABVUE 8, t he 

Supreme Court  noted that  Mr. Tam and his amici curiae  had argued that  òmany , if 

not al l , trademarks do not simply identify the source of a product or service but go on 

to say something more, either about the product or service or some broader issue,ó 

Tam , 122 USPQ2d at 1770, and that  Mr.  Tamõs mark THE SLANTS òillustrates this 

pointó because it ònot only  identifies the band but expresses a view about social 

issues.ó Id.  (emphasis added). The Court did not hold, however, that THE SLANTS 

òidentifie[d] the band,ó and thus functioned as a mark , because  it òexpresse[d] a view 

about social issues.ó 

We agree with Applicant that in Tam, the òSupreme Court made clear the function 

of a trademark is not limited solely to identifying the source of a product, finding the 

ôexpressive componentõ of a mark to be a function of the mark,ó 4 TTABVUE 8, but 

the fact that a proposed mark is a  racial epithet , and thus has an òexpressive 

component,ó does not ipso facto make it registrable . As discussed below, every  word 

or phrase  must  first  function as a mark or it is not registrable , whether  or not  it  

òsay[s] something more, either about the product or service or some broader issue,ó 

Tam , 122 USPQ2d at 1770, and racial epithets  and other offensive words or phrases  

are no exception.  

As explained above, n othing in Tam  or Brunetti  prohibits the USPTO from 

refusing  to regist er an  offensive or vulgar  term  if  the term is ineligible for registration  

under  provisions of the Trademark Act other than  the specific ones invalidated in  
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those cases. Indeed, in Brunetti , the Court expressly recognized that there are 

multiple grounds on which the Trademark Act òdirects the PTO to ôrefuse[ ] 

registrationõ of certain marksó in addition to the invalidated grounds , Brunetti , 2019 

USPQ2d 232043, at *2, 29 and did not òsay anything about how to evaluate viewpoint -

neutral restrictions on trademark registration.ó Id. , at *7 n.*. 30 See also In re ADCO 

Indus. ñ Techs., L.P., 2020 USPQ2d 53786, at  *10-11 (TTAB 2020) (òWhile the 

Supreme Court recently struck down provisions in Section 2(a ) on the grounds that 

they were viewpoint discriminatory, the Supreme Court pointedly refrained from 

extending its holdings to any provisions of the Lanham Act that do not discriminate 

based on the applicantõs viewpoint.ó) (citing Brunetti , 2019 USPQ2d 232043, at *7 

n.*).  We agree with the Examining Attorney that  after Tam  and Brunetti , òexpressive 

messages still may be refused registration as a commonplace term, message, or 

expression pursuant to Sections 1, 2, and 45 of the Trademark Act, 15 U.S.C. §§1051-

1052, 1127.ó 6 TTABVUE 8 . Applicant has  no constitutional right to register  NIGGA  

if it is otherwise ineligible for registration  under the Trademark Act . See In re Intõl 

Flavors & Fragrances Inc. , 183 F.3d 1361, 51 USPQ2d 1513, 1518 (Fed. Cir. 1999)  

(òThere is no constitutionally protected right to federal registration of any mark.ó). 

                                            
29 One of the grounds noted by the Supreme Court was likelihood of confusion under Section 

2(d), Brunetti , 2019 USPQ2d 232043, at *2, a ground that Senior Examining Attorney Habeeb 

noted as a possible bar to registration during initial examination of the application. February 

28, 2018 Suspension Notice at TSDR 1.  

30 We discuss below Applicantõs argument that the failure-to-function  refusal is viewpoint -

discriminatory.  
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      B. Failure -to -Function Refusal  

1. Applicable Law  

A failure -to-function refusal i nvolves first principles  of trademark registration law  

under Sections 1, 2, and 45 of the Trademark Act . See In re The Ride, LLC , 2020 

USPQ2d 39644, at  *5 (TTAB 2020). The  òôAct is not an act to register mere words, 

but rather to register trademarks. Before there can be registration, there must be a 

trademark , and unless words have been so used they cannot qualify.õó In re Vox Populi 

Registry Ltd. , 2020 USPQ2d 11289, at  *4 (TTAB 2020) , appeal docketed, No. 21-1496 

(Fed. Cir. Jan. 6, 2021) , (quoting In re Bose Corp. , 546 F.2d 893, 192 USPQ 213, 215 

(CCPA 1976)). òAn applicantõs proposed mark must, by definition, ôidentify and 

distinguish his or her goods . . . from those manufactured or sold by others and . . . 

indicate the source of the goods, even if that source is  unknown.õó Univ. of Ky. v. 40 -

0, LLC , 2021 USPQ2d 253, at  *24 (TTAB 2021) (quoting 15 U.S.C. §  1127). òHence, a 

proposed trademark is registrable only if it functions as an identifier of the source of 

the applicantõs goods or services.ó Id.  òôMatter that does not operate to indicate the 

source or origin of the identified goods or services and distinguish them from those of 

others does not meet the statutory definition of a trademark and may not be 

registered.õó Id.  (quoting In re AC Webconnecting Holding B .V., 2020 USPQ2d 11048, 

at  *2-3 (TTAB 2020)).  

òThe critical inquiry in determining whether a proposed mark functions as a 

trademark is how the relevant public perceives it.ó Id.  (citing In re Greenwood , 2020 

USPQ2d 11439, at  *2 (TTAB 2020)).  òôTo make this determination, we look to [any] 
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specimens and other evidence of record showing how the designation is actually used 

in the marketplace.õó In re Texas With Love, LLC , 2020 USPQ2d 11290, at  *2 (TTAB 

2020) (quoting In re Eagle Crest Inc. , 96 USPQ2d 1227, 1229 (TTAB 2010)).  òBecause 

there are no limitations on the channels of trade or classes of consumers of the 

[clothing] identified in the  [involved]  application, the relevant consuming public 

comprises all potential purchasers of [clothing].ó 40-0, 2021 USPQ2d 253, at *24 

(citing In re Mayweather Promotions, LLC , 2020 USPQ2d 11489, at  *3 (TTAB 2020)).  

Shirts, pants, jackets, footwear, and hats and caps, which are among  the clothing  

items  identified in the  involved  application , are worn  in some form  by virtually  every 

person in the United States , so the relevant consuming public consists of the  general  

public.  

òMatter that is widely used to convey ordinary or familiar concepts or sentiments, 

or social, political, religious, or similar informational m essages that are in common 

use, would not be perceived as indicating source and is not registrable as a mark.ó In 

re Team Jesus LLC , 2020 USPQ2d 11489, at  *3 (TTAB 2020).  òôThe more commonly 

a phrase is used , the less likely that the public will use it to identify only one source 

and the less likely that it will be recognized by purchasers as a trademark.õó 

Greenwood, 2020 USPQ2d 11439, at *2 (quoting  Eagle Crest, 96 USPQ2d at  1229 

(quoted in In re Peace Love World Live, LLC , 127 USPQ2d 1400, 1402 (TTAB 201 8)). 
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  2. Record  Evidence  

In determining whether NIGGA functions as Applicantõs mark, òwe consider all 

the evidence of record, including an applicantõs specimens, as well as other evidence.ó 

Team Jesus, 2020 USPQ2d 11489, at *3. 31 We summarize that evidence below.  

a. Applicantõs Alleged Uses of the Proposed Mark 

Applicant  was not required to  submit a specimen  of use during prosecution , but  

in the section of its brief  containing  its viewpoint  discrimination argument,  Applicant  

argues that it  

advertises for sale and uses the mark on a t -shirt, an article 

within the class of goods specified, proudly displaying 

words from Matal v. Tam , òõReclaimõ and ôtake ownershipõ 

of stereotypes ð U.S. Supreme Court, June 2017.ó This 

apparel bears the applied -for mark as a type of label to 

indicate the source of the goods, Snowflake Enterprises, 

LLC. There is no doubt the mark is used in a trademark 

sense, to identify the source of goods offered for sale. The 

use of the mark has nothing to do wi th merely conveying 

an informational message, but rather here is part of a 

branding effort and an educational campaign touting the 

importance of the First Amendment and free speech, 

including the ruling of Matal v. Tam . 

4 TTABVUE  19. 

In the same section, Applicant also discusses an òon-line sales portal,ó which 

Applicant claims òalso clearly uses ôNIGGAõ as part of a logo, showing the word is in 

                                            
31 Applicantõs application was filed on the basis of intention to use the mark in commerce 

under Section 1(b) of the Trademark Act, 15  U.S.C. Section 1051(b), and as of the time of the 

appeal, Applicant had not submitte d a specimen of use. A failure -to-function refusal  may be 

asserted on an intent -to-use application  if òthe drawing and description of the mark are 

dispositive of the failure to function without the need to consult a specimen . . . .ó TRADEMARK 

MANUAL OF EXAMINING PROCEDURE  (TMEP) Section 1202 (Oct. 2018). See, e.g., Vox Populi 

Registry , 2020 USPQ2d 11289, at *7 (affirming failure -to-function refusal against application 

class with an intent -to-use filing basis  on basis of third -party use evidence ). 
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use in a trademark sense to sell the named goods .ó Id.  We reproduce below the logo 

as it appears in Applicantõs appeal brief : 

 

Id.  

During prosecution, Applicant did not make  the referenced t -shirt, label, or on-

line sales portal  of record, but the Examining Attorney did not object  in his brief  to 

Applicantõs arguments based on  òhow its mark is being used,ó 6 TTABVUE 10, so we  

will consider the alleged uses as shown and described  in  Applicant õs appeal brief  for  

whatever  probative value they may have . 

Applicant argues that in its  alleged logo, the word NIGGA òis in use in a 

trademark sense to sell the named g oodsó because 

[t]he òNIGGAó mark is prominently displayed, it is 

displayed with a distinctive typeface, it exhibits an 

attention -getting quality, it is used in conjunction with a 

superscript òTMó to indicate it is intended to function as a 

trademark and so urce identifier, it is used with a separate 

òstrong, proud lionó logo having its own separate 

superscript òTMó, and it is used in conjunction with the 

words òbrand goodsó to indicate the word òNIGGAó is 

serving as a brand and source identifier of certain g oods. 

4 TTABVUE 19.  

These arguments miss the mark because Applicant does not seek to register 

NIGGA òas part of a logo,ó or together with the words òôReclaimõ and ôtake ownershipõ 
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of stereotypes ð U.S. Supreme Court, June 2017,ó id. , but rather  by itsel f.32 As the 

Examining Attorney put it during prosecution, the  elements referenced by Applicant  

òappear nowhere in the mark drawingó and ò[t]his refusal is based on the mark as it 

appears in the drawing, not on extrinsic use.ó33 The alleged  composite mark and lo go 

shown and described  above tell us nothing about how consumers would perceive 

NIGGA alone.  

In addition , it is axiomatic that òô[n]ot every word, name, phrase, symbol or design, 

or combination thereof which appears on a product functions as a trademark,õ and 

ô[m]ere intent that a phrase function as a trademark is not enough in and of itself to 

make it a trad emark.õó Texas With Love , 2020 USPQ2d 11290, at *2 -3 (quoting In re 

Pro-Line Corp. , 28 USPQ2d 1141, 1142 (TTAB 1993)). 34 As shown and discussed in 

                                            
32 We express no opinion regarding the possible registrability of either the logo or any 

composite mark containing the references to the Tam  case, or the suitability of the alleged 

label or logo as a specimen of use of the proposed standard character mark.  

33 March 17, 2020 Final Office Action at TSDR 1.  

34 See also, e.g., In re Standard Oil Co ., 275 F.2d 945, 125 USPQ 227, 229 (CCPA 1960) 

(òWhatever may have been the intention of the applicant in using [the words GUARANTEED 

STARTING], their use has not accompl ished what the applicant wished to do. Hence, they 

are not a service mark.ó). Indeed, it  is well -settled throughout trademark law that a partyõs 

intentions  about how consumers will perceive a mark are irrelevant, and that  the only thing 

that matters is wha t the  evidence shows about how consumers do or will perceive the mark.  

See, e.g., Anthonyõs Pizza Holding Co. v. Anthonyõs Pizza & Pasta Intõl, Inc., 415 F. Appõx 222, 

225 (Fed. Cir. 2010) (òAPHCõs good faith in adopting its marks does not change the likelihood 

of confusion among members of the publicó) (citation omitted) ; Seabrook Foods, Inc. v. Bar -

Well Foods Ltd. , 568 F.2d 1342, 196 USPQ 289,  291-92 (CCPA 1977) (òSeabrook contends 

that it ôintentionally selected this mark because its distinctiveness would enable the design 

to distinguish its products from those of others.õ However, regardless of Seabrookõs intentions, 

it is the association, by the  consumer, of the ôovalõ design with Seabrook as the source that is 

determinative.ó) (emphasis in original) (citation omitted); Hydra Mac, Inc. v. Mack Trucks, 

Inc., 507 F.2d 1399, 184 USPQ 351, 351 (CCPA 1975) (òthe commercial impression intended  

by the user  of a mark is entitled to very little consideration in resolving the issue of likelihood 

of confusion, etc., where, as the board here found, the actual  impression created by the mark 

is different from the impression allegedly intended by the useró) (emphasis in original).  
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the next section  below, NIGGA is used on clothing sold by third parties, and 

Applicantõs possible use on a label of the word  and the other elements  discussed above 

does not make the  word  function as a mark . Team Jesus, 2020 USPQ2d 11489, at *5; 

Texas With Love , 2020 USPQ2d 11290, at *6;  D.C. One Wholesaler, Inc. v. Chien , 120 

USPQ2d 1710, 1716 (TTAB 2016) . Nor does Applicantõs claimed  òuse of the ôTMõ 

symbol[, which]  cannot transform an otherwise unregistrable designation into a 

registrable mark.ó 40-0, 2021 USPQ2d 253, at *32 (citing Eagle Crest, 96 USPQ2d at 

1231). We find that the  depictions and descriptions of Applicantõs alleged uses of the 

proposed mark do not show that NIGGA , standing alone,  functions as a trademark, 

and we turn now to  a description of  the third -party  use evidence on that issue.  

  b. Third -Party Uses 35 

The Examining Attorney made of record webpages displaying clothing and other  

goods bearing the  word òniggaó in both the singular and the plural,  a webpage and a 

social media page displaying clothing bearing the word ònigger,ó and social media 

pages displaying ò#nigga.ó We reproduce below all of the webpages  displaying the 

word òniggaó and samples of the social media pages  displaying ò#niggaó: 

                                            
35 As noted above, third -party use evidence is relevant to show that a term in an intent -to-

use application fails to function as a mark because it is a commonplace term widely used by 

others. See Vox Populi Registry , 2020 USPQ2d 11289, at * 6-8 (discussing third -party use of 

.SUCKS).  
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36 

37 

                                            
36 October 9, 2019 Office Action at TSDR 3.  

37 Id.  at TSDR 4.  
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38 

39 

                                            
38 Id.  at TSDR 6.  

39 Id.  at TSDR 7 -8. 
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40 

41 

                                            
40 Id.  at TSDR 11.  

41 March 17, 2020 Final Office Action at TSDR 8.  
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42 

43 

                                            
42 Id.  at TSDR 10.  

43 Id.  at TSDR 11.  


