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Request for Reconsideration after Final Action

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 87412097

LAW OFFICE ASSIGNED LAW OFFICE 117

MARK SECTION

MARK https://tmng-al.uspto.gov/resting2/api/img/87412097/large

LITERAL ELEMENT YOUNG'S

STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

MARK STATEMENT
The mark consists of standard characters, without claim to any particular font style,
size or color.

ARGUMENT(S)

In the Final Office Action dated February 21, 2018, the Examining Attorney maintained refusal of registration based on U.S. Registration No. 4241447, with
respect to Classes 29 and 30 only.  In light of the amendment and the comments set forth below, Applicant respectfully requests that the Examining Attorney
remove the 2(d) refusal.
 
The Examining Attorney also requested amendments to the identification of goods.  Accordingly, Applicant has amended the goods as suggested by the
Examining Attorney or in accordance with the U.S. Acceptable Identification of Goods and Services Manual. 
 
THERE IS NO LIKELIHOOD OF CONFUSION BETWEEN APPLICANT'S AMENDED GOODS AND THE GOODS IN THE CITED REGISTRATION
 
 
Comparison Of The Goods
 
Registrant’s goods are mixes for making breading and for making batters.  Applicant’s goods have been amended to distance them from the registered
goods to ensure that applicant’s goods are not related to, or complementary with, the registered goods.
 
Specifically, applicant’s amended goods now consist of meals, appetizers and prepared meals.  The Examining Attorney asserts that the evidence shows how
registrant’s goods are complementary in use with applicant’s goods, such as meat, poultry, and fish, because breading products are used to coat meats,
poultry, and fish.  However, Applicant has specifically deleted these goods from its application.
 
Applicant’s goods are meals, appetizers and prepared meals.  Thus, Applicant’s foods are ready for use whereas registrant’s goods is used in the
preparation of foods.  It is impossible to use applicant’s goods together with registrant’s goods.
 
There is no per se rule for refusal to register because two marks are to be used or are used in connection with goods which are in the same class.
 
More particularly, even if the respective goods can be categorized as “food” that does not mean that there is a likelihood of confusion between them.  
 
 
The Evidence
 
To support the rejection on this basis, the Examining Attorney relies upon the previous evidence as well as additional evidence that allegedly offer the goods at
issue under the same name.
 
More particularly, the final Office Action recites as follows:
 
The Internet evidence attached to the previous Office Action shows third-parties offering the goods at issue under the same name. For example:
 

http://www.hodgsonmill.com/ (manufactures and sells bread mixes, as well as flour, pasta, cereals, and potato products, such as potato
starch, under the same name);
http://www.bobsredmill.com/ (manufactures and sells bread mixes, as well as flour, cereals, nut-based products, such as nut flour, and potato-
based products, such as potato flour, starch, flakes and bread mix, under the same name);



http://swanywhiteflour.com/our-products (manufactures and sells bread mixes, as well as flour, under the same name); and
http://www.kingarthurflour.com/ (manufactures and sells bread mixes, as well as flour, nut-based products such as nut flour, and potato based
products, such as potato flour, under the same name).

 
Applicant notes that “bread mixes” is not listed in Applicant’s amended goods.  All the evidence relied upon here is based upon bread mixes and that
evidence shows bread mixes are used for making bread.  None of the goods listed in Applicant’s application, as now amended, or the registered goods are
used for, or have any relationship to, mixes for making bread.
 
The final Office Action also recites that the examining attorney has attached additional evidence in the final Office Action showing third parties providing
applicant’s and registrant’s goods under the same name. For example:
 
 

https://www.mccormick.com/zatarains/products (produces and sells breading mixes, rice and pasta meals, spices and sauces, under the
same name);

1.

https://www.tonychachere.com/ (produces and sells breading mixes in the nature of fish fry mixes, sandwich sauces, spices, and rice meals,
under the same name);

2.

http://www.ajinomoto.com.ph/ (produces and sells breading mixes and sauces, under the same name);3.
http://www.coloneljimsbreading.com/ (produces and sells breading mixes and potato products in the nature of mashed potato mixes, under
the same name);

4.

https://store.louisianafishfry.com/ (produces and sells breading mixes, batter mixes, sauces, spices, and rice meals, under the same name);5.
https://www.hodgsonmill.com/ (produces and sells breading mixes, flour, pasta, rice meals, and mixes for making desserts, under the same
name);

6.

https://creamofthewest.com/ (produces and sells breading mixes, coffee, cereals, and granola based snack foods, under the same name);7.
http://www.shorelunch.com/ (produces and sells breading and batter mixes, and soup mixes, under the same name);8.
https://dixielily.com/ (produces and sells breading mixes and soup mixes under the same name); and9.
https://www.progresso.com/ (produces and sells breading mixes in the nature of bread crumbs, and soups, under the same name).10.

 
Applicant has amended its goods to be in the nature of prepared meals, such as those consisting primarily of meat, fish, poultry and vegetables and the like.  
Accordingly, the evidence relating to spices, sauces, desserts, cereals, soups and the like do not show a connection between registrant’s and applicant’s
goods.
 
Further, the Examining Attorney’s reliance on this evidence as allegedly showing that third parties offer the goods at issue under the same name are provided
through the same trade channels and used by the same classes of consumers in the same field of use is unsupported by the evidence.
 
THE WEAK NATURE OF THE CITED MARK AND THE CO-EXISTENCE OF THE CITED MARK AND THIRD-PARTY MARKS AND USES SUPPORTS A
FINDING OF NO LIKELIHOOD OF CONSUMER CONFUSION
 
Applicant submits that the cited mark is weak and should be afforded narrow rights due to the presence of numerous other marks for similar goods that have
been allowed or registered.  Section 1207.01(d)(iii) of the T.M.E.P. explains that “[t]hird-party registrations may be relevant to show that the mark or a portion
of the mark is . . . so commonly used that the public will look to other elements to distinguish the source of the goods or services.”   In a similar vein, T.M.E.P.
§ 1207.01(d)(x) provides that “[i]f the examining attorney finds registrations that appear to be owned by more than one registrant, he or she should consider
the extent to which dilution may indicate that there is no likelihood of confusion.”  
 
Applicant notes that in addition to the registration cited by the Examining Attorney, a quick search of the Patent and Trademark Office’s (“PTO”) records
revealed the following marks for (using the same logic as applied by the Examining Attorney in this case) “related goods”:
 

U.S. Registration No. 5438415 for the mark YOUNG LIVING in Class 30;1.
U.S. Registration No. 5161154 for the mark YOUNG LIVING in Class 30;2.
U.S. Registration No. 5269298 for the mark OLIVE YOUNG in Class 30;3.
U.S. Registration No. 5084971 for the mark YOUNG SCENT in Classes 30 and 32; 4.
U.S. Registration No. 4592776 for the mark YOUNG MOUNTAIN TEA in Class 30;5.
U.S. Registration No. 4144034 for the mark YOUNG’S BARBECUE SAUSE in Class 306.
U.S. Registration No. 3634063 for the mark YOUNG PLANTATIONS in Classes 29 and 30;7.
U.S. Allowed Serial No. 86/514564 for the mark YOUNG AT HEART in Classes 29 and 30; and8.
U.S. Registration No. 4654139 for the mark THE YOUNG AMERICAN in Class 30;9.
 
Printouts of the specifics of these registrations and allowed application downloaded from the USPTOs online database are attached hereto as
Exhibit 1 and made of record.
 
As the PTO did not cite any of the referenced marks, it is evident that the PTO has determined that these marks, Applicant’s mark can co-
exist with each other.  Applicant assumes that the cited registration was examined and approved despite the existence of other YOUNG
marks because the PTO believes that a slight variation in the marks and/or the goods is sufficient to preclude a likelihood of confusion. 
 
In fact, the existence of these other YOUNG marks shows that consumers will look to other elements to distinguish the source of the goods
and services.  T.M.E.P. § 1207.01(d)(iii).   See, e.g., AMF Inc. v. American Leisure Products, Inc., 474 F.2d 1403, 1406, 177 U.S.P.Q. 268,
269-70 (C.C.P.A. 1973); Plus Products v. Star-Kist Foods, Inc., 220 U.S.P.Q. 541, 544 (T.T.A.B. 1983); Loctite Corp. v. Tubbs Cordage Co. ,
175 U.S.P.Q. 663 (T.T.A.B. 1972); In re Shoe Corp. of American v. The Juvenile Shoe Corp. of America, 121 U.S.P.Q. 510, 512-13. 
 



Considering the previous stance of the PTO, it seems difficult to reconcile the Examining Attorney’s position in this matter. As the Board has
stated that the PTO should avoid inconsistent practices, Applicant submits that it should not be singled out and subjected to inconsistent
treatment in this case.  See, e.g., In re Women’s Publishing Co., Inc., 23 U.S.P.Q.2d  1876, 1878 (T.T.A.B. 1992) (“ Women’s ”).
 
As explained in Plus Prods. v. Star-Kist Foods, Inc., 220 U.S.P.Q. 541, 544 (T.T.A.B. 1983), third-party registrations “are competent and
admissible to show that the Office has over the years registered numerous marks containing ‘PLUS.’”   Likewise, given the ubiquitous use of
the word YOUNG, the cited registration is only entitled to a narrow scope of protection.

 
In In Plus Products v. Natural Organics, Inc., 204 U.S.P.Q. 773 (T.T.A.B. 1979), the Board found no likelihood of confusion between the marks NATURE’S
PLUS and PLUS both for vitamins.  In reaching this conclusion, the Board noted that the “PTO has “historically registered PLUS marks for vitamins to different
parties so long as there has been some difference, not necessarily created by a distinctive word, between the marks as a whole.
 
As the term YOUNG is used and registered by many different parties, it is apparent there is no likelihood of confusion between the cited mark and Applicant’s
mark.  Accordingly, the Section 2(d) refusal should be removed.
 
 
Conclusion
 
In light of the foregoing, Applicant submits that there is no likelihood of confusion between Applicant’s mark and the cited mark.  Accordingly, Applicant
respectfully requests that the Examining Attorney withdraw the Section 2(d) refusal. 
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DESCRIPTION OF EVIDENCE FILE printouts from TSDR

GOODS AND/OR SERVICES SECTION (029)(current)

INTERNATIONAL CLASS 029

DESCRIPTION

Meat, fish, not live, poultry and game; meat extracts; preserved, dried and cooked fruits and vegetables; jellies, jams; eggs, milk and milk
products excluding ice cream, ice milk and frozen yogurt; edible oils and fats; frozen foods, namely, frozen fish, frozen seafood, frozen
appetizers consisting primarily of meat, fish, poultry or vegetables; frozen entrees consisting of meat, fish, poultry or vegetables; frozen fish;
frozen fish; chilled foodstuffs, namely, refrigerated food package combinations consisting primarily of meat, fish, poultry or vegetables; frozen
vegetables, potato and fruit products; potato crisps; potato chips; potato products in the form of snack foods; preparations consisting
principally of dehydrated meat, dehydrated poultry and/or dehydrated vegetables for making instant meals and for making instant snack foods;
instant meals, namely, ready-to-eat meals consisting primarily of meat, fish, poultry or vegetables, packaged meals consisting primarily of
meat, fish, poultry or vegetables; prepared meals, namely, prepared entrees consisting primarily of meat, fish, poultry or vegetables, prepared
entrees consisting primarily of seafood; processed nuts, processed nuts and mixtures of processed nuts and dried fruits; meat, fish, not live, sea
foods in the nature of seafood, not live, poultry and game; preserved, dried and cooked fruit and vegetables; meat products; non-alcoholic
extracts of fruit and/or vegetables for use in prepared meals for food; fruit preserves, vegetable preserves; eggs; milk; cheese; cheese spreads;
cheese dips; yogurt, vegetable oils and fats for food; pickles; soups

FILING BASIS Section 1(b)

GOODS AND/OR SERVICES SECTION (029)(proposed)

INTERNATIONAL CLASS 029

TRACKED TEXT DESCRIPTION

Meat, fish, not live, poultry and game; Meat extracts; preserved, dried and cooked fruits and vegetables; frozen foods, namely, frozen
appetizers consisting primarily of meat, fish, poultry or vegetables; jellies, jams; frozen entrees consisting primarily of meat, fish, poultry or
vegetables; eggs, milk and milk products excluding ice cream, ice milk and frozen yogurt; chilled foodstuffs, namely, refrigerated food
package combinations consisting primarily of meat, fish, poultry or vegetables; edible oils and fats; frozen vegetables, potato and fruit
products, namely, frozen fruits; frozen foods, namely, frozen fish, frozen seafood, frozen appetizers consisting primarily of meat, fish, poultry
or vegetables; potato chips; frozen entrees consisting of meat, fish, poultry or vegetables; instant meals, namely, ready-to-eat meals consisting
primarily of meat, fish, poultry or vegetables; frozen fish; packaged meals consisting primarily of meat, fish, poultry or vegetables; frozen fish;
prepared meals, namely, prepared entrees consisting primarily of meat, fish, poultry or vegetables, prepared entrees consisting primarily of
seafood; frozen vegetables, potato and fruit products; potato crisps; potato products in the form of snack foods; preparations consisting
principally of dehydrated meat, dehydrated poultry and/or dehydrated vegetables for making instant meals and for making instant snack foods; 
instant meals, namely, ready-to-eat meals consisting primarily of meat, fish, poultry or vegetables, packaged meals consisting primarily of
meat, fish, poultry or vegetables; processed nuts, processed nuts and mixtures of processed nuts and dried fruits; meat, fish, not live, sea foods
in the nature of seafood, not live, poultry and game; preserved, dried and cooked fruit and vegetables; meat products; non-alcoholic extracts of
fruit and/or vegetables for use in prepared meals for food; fruit preserves, vegetable preserves; eggs; milk; cheese; cheese spreads; cheese dips; 
yogurt, vegetable oils and fats for food; pickles; soups

FINAL DESCRIPTION

Meat extracts; preserved, dried and cooked fruits and vegetables; frozen foods, namely, frozen appetizers consisting primarily of meat, fish,
poultry or vegetables; frozen entrees consisting primarily of meat, fish, poultry or vegetables; chilled foodstuffs, namely, refrigerated food
package combinations consisting primarily of meat, fish, poultry or vegetables; frozen vegetables, potato and fruit products, namely, frozen
fruits; potato chips; instant meals, namely, ready-to-eat meals consisting primarily of meat, fish, poultry or vegetables; packaged meals
consisting primarily of meat, fish, poultry or vegetables; prepared meals, namely, prepared entrees consisting primarily of meat, fish, poultry
or vegetables, prepared entrees consisting primarily of seafood

FILING BASIS Section 1(b)

GOODS AND/OR SERVICES SECTION (030)(current)

INTERNATIONAL CLASS 030

DESCRIPTION
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Frozen foods, namely, frozen confections, frozen meals consisting primarily of pasta or rice; chilled foodstuffs, namely, refrigerated food
package combinations consisting primarily of pasta or rice; prepared meals, namely, namely, prepared meals consisting primarily of pasta or
rice; instant meals, namely, namely, packaged meals consisting primarily of pasta or rice; snack foods, namely, grain based snack foods,
granola based snack foods, wheat based snack foods; snack foods made from flour, cereals and/or farinaceous substances; preparations for
making instant meals and instant snack foods, namely, instant noodles, instant rice; preparations consisting principally of noodles, rice,
spaghetti or pasta for making instant meals and for making instant snack foods; chutneys, sauces and ketchups; desserts and preparations for
making desserts, namely, rice-based pudding desserts, puddings, cakes, cookies, dessert soufflés, pastries, candies, frozen confections;
popcorn; coffee, coffee essences and coffee extracts; mixtures of coffee and chicory; chicory and chicory mixtures, all for use for coffee; tea;
cocoa; preparations made principally of cocoa; chocolate; chocolate products, namely chocolate confectionery; confectionery made of sugar;
candy; sugar; flour; breakfast cereals; pizzas; pasta and pasta products; ice, ice cream, water ices, frozen confections; preparations for making
ice cream and/or water ices and/or frozen confections; honey; preparations consisting wholly or substantially wholly of sugar, for use as
substitutes for honey; syrup for flavoring food, treacle, molasses; sauces and preparations for making sauces; spices; vinegars; custard
powders; salad dressings; dessert mousses; bakery desserts; puddings; fruit sauces; milk products, namely, ice cream, ice milk and frozen
yogurt; meat products, namely, meat pies; dairy products, namely, ice cream

FILING BASIS Section 1(b)

GOODS AND/OR SERVICES SECTION (030)(proposed)

INTERNATIONAL CLASS 030

TRACKED TEXT DESCRIPTION

Frozen foods, namely, frozen confections, frozen meals consisting primarily of pasta or rice; Frozen foods, namely, frozen meals consisting
primarily of pasta; chilled foodstuffs, namely, refrigerated food package combinations consisting primarily of pasta or rice; chilled foodstuffs,
namely, refrigerated food package combinations consisting primarily of pasta; prepared meals, namely, namely, prepared meals consisting
primarily of pasta or rice; prepared meals, namely, prepared meals consisting primarily of pasta; instant meals, namely, namely, packaged
meals consisting primarily of pasta or rice; instant meals, namely, packaged meals consisting primarily of pasta; snack foods, namely, grain
based snack foods, granola based snack foods, wheat based snack foods; snack foods made from flour, cereals and/or farinaceous substances; 
preparations for making instant meals and instant snack foods, namely, instant noodles, instant rice; preparations consisting principally of
noodles, rice, spaghetti or pasta for making instant meals and for making instant snack foods; chutneys, sauces and ketchups; desserts and
preparations for making desserts, namely, rice-based pudding desserts, puddings, cakes, cookies, dessert soufflés, pastries, candies, frozen
confections; popcorn; coffee, coffee essences and coffee extracts; mixtures of coffee and chicory; chicory and chicory mixtures, all for use for
coffee; tea; cocoa; preparations made principally of cocoa; chocolate; chocolate products, namely chocolate confectionery; confectionery
made of sugar; candy; sugar; flour; breakfast cereals; pizzas; pasta and pasta products; ice, ice cream, water ices, frozen confections; 
preparations for making ice cream and/or water ices and/or frozen confections; honey; preparations consisting wholly or substantially wholly
of sugar, for use as substitutes for honey; syrup for flavoring food, treacle, molasses; sauces and preparations for making sauces; spices; 
vinegars; custard powders; salad dressings; dessert mousses; bakery desserts; puddings; fruit sauces; milk products, namely, ice cream, ice
milk and frozen yogurt; meat products, namely, meat pies; dairy products, namely, ice cream

FINAL DESCRIPTION

Frozen foods, namely, frozen meals consisting primarily of pasta; chilled foodstuffs, namely, refrigerated food package combinations
consisting primarily of pasta; prepared meals, namely, prepared meals consisting primarily of pasta; instant meals, namely, packaged meals
consisting primarily of pasta

FILING BASIS Section 1(b)

GOODS AND/OR SERVICES SECTION (043)(no change)

SIGNATURE SECTION

RESPONSE SIGNATURE /Andrew H. Simpson/

SIGNATORY'S NAME Andrew H. Simpson

SIGNATORY'S POSITION Attorney for Applicant, California bar member

SIGNATORY'S PHONE NUMBER 949-760-0404

DATE SIGNED 08/21/2018

AUTHORIZED SIGNATORY YES

CONCURRENT APPEAL NOTICE FILED YES
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Request for Reconsideration after Final Action
To the Commissioner for Trademarks:

Application serial no. 87412097 YOUNG'S(Standard Characters, see https://tmng-al.uspto.gov/resting2/api/img/87412097/large) has been
amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

In the Final Office Action dated February 21, 2018, the Examining Attorney maintained refusal of registration based on U.S. Registration No. 4241447, with
respect to Classes 29 and 30 only.  In light of the amendment and the comments set forth below, Applicant respectfully requests that the Examining Attorney
remove the 2(d) refusal.
 
The Examining Attorney also requested amendments to the identification of goods.  Accordingly, Applicant has amended the goods as suggested by the
Examining Attorney or in accordance with the U.S. Acceptable Identification of Goods and Services Manual. 
 
THERE IS NO LIKELIHOOD OF CONFUSION BETWEEN APPLICANT'S AMENDED GOODS AND THE GOODS IN THE CITED REGISTRATION
 
 
Comparison Of The Goods
 
Registrant’s goods are mixes for making breading and for making batters.  Applicant’s goods have been amended to distance them from the registered goods to
ensure that applicant’s goods are not related to, or complementary with, the registered goods.
 
Specifically, applicant’s amended goods now consist of meals, appetizers and prepared meals.  The Examining Attorney asserts that the evidence shows how
registrant’s goods are complementary in use with applicant’s goods, such as meat, poultry, and fish, because breading products are used to coat meats,
poultry, and fish.  However, Applicant has specifically deleted these goods from its application.
 
Applicant’s goods are meals, appetizers and prepared meals.  Thus, Applicant’s foods are ready for use whereas registrant’s goods is used in the preparation
of foods.  It is impossible to use applicant’s goods together with registrant’s goods.
 
There is no per se rule for refusal to register because two marks are to be used or are used in connection with goods which are in the same class.
 
More particularly, even if the respective goods can be categorized as “food” that does not mean that there is a likelihood of confusion between them.  
 
 
The Evidence
 
To support the rejection on this basis, the Examining Attorney relies upon the previous evidence as well as additional evidence that allegedly offer the goods at
issue under the same name.
 
More particularly, the final Office Action recites as follows:
 
The Internet evidence attached to the previous Office Action shows third-parties offering the goods at issue under the same name. For example:
 

http://www.hodgsonmill.com/ (manufactures and sells bread mixes, as well as flour, pasta, cereals, and potato products, such as potato starch,
under the same name);
http://www.bobsredmill.com/ (manufactures and sells bread mixes, as well as flour, cereals, nut-based products, such as nut flour, and potato-
based products, such as potato flour, starch, flakes and bread mix, under the same name);
http://swanywhiteflour.com/our-products (manufactures and sells bread mixes, as well as flour, under the same name); and
http://www.kingarthurflour.com/ (manufactures and sells bread mixes, as well as flour, nut-based products such as nut flour, and potato based



products, such as potato flour, under the same name).

 
Applicant notes that “bread mixes” is not listed in Applicant’s amended goods.  All the evidence relied upon here is based upon bread mixes and that
evidence shows bread mixes are used for making bread.  None of the goods listed in Applicant’s application, as now amended, or the registered goods are used
for, or have any relationship to, mixes for making bread.
 
The final Office Action also recites that the examining attorney has attached additional evidence in the final Office Action showing third parties providing
applicant’s and registrant’s goods under the same name. For example:
 
 

https://www.mccormick.com/zatarains/products (produces and sells breading mixes, rice and pasta meals, spices and sauces, under the same
name);

1.

https://www.tonychachere.com/ (produces and sells breading mixes in the nature of fish fry mixes, sandwich sauces, spices, and rice meals,
under the same name);

2.

http://www.ajinomoto.com.ph/ (produces and sells breading mixes and sauces, under the same name);3.
http://www.coloneljimsbreading.com/ (produces and sells breading mixes and potato products in the nature of mashed potato mixes, under the
same name);

4.

https://store.louisianafishfry.com/ (produces and sells breading mixes, batter mixes, sauces, spices, and rice meals, under the same name);5.
https://www.hodgsonmill.com/ (produces and sells breading mixes, flour, pasta, rice meals, and mixes for making desserts, under the same
name);

6.

https://creamofthewest.com/ (produces and sells breading mixes, coffee, cereals, and granola based snack foods, under the same name);7.
http://www.shorelunch.com/ (produces and sells breading and batter mixes, and soup mixes, under the same name);8.
https://dixielily.com/ (produces and sells breading mixes and soup mixes under the same name); and9.
https://www.progresso.com/ (produces and sells breading mixes in the nature of bread crumbs, and soups, under the same name).10.

 
Applicant has amended its goods to be in the nature of prepared meals, such as those consisting primarily of meat, fish, poultry and vegetables and
the like.  Accordingly, the evidence relating to spices, sauces, desserts, cereals, soups and the like do not show a connection between registrant’s and
applicant’s goods.
 
Further, the Examining Attorney’s reliance on this evidence as allegedly showing that third parties offer the goods at issue under the same name are provided
through the same trade channels and used by the same classes of consumers in the same field of use is unsupported by the evidence.
 
THE WEAK NATURE OF THE CITED MARK AND THE CO-EXISTENCE OF THE CITED MARK AND THIRD-PARTY MARKS AND USES SUPPORTS A
FINDING OF NO LIKELIHOOD OF CONSUMER CONFUSION
 
Applicant submits that the cited mark is weak and should be afforded narrow rights due to the presence of numerous other marks for similar goods that have been
allowed or registered.  Section 1207.01(d)(iii) of the T.M.E.P. explains that “[t]hird-party registrations may be relevant to show that the mark or a portion of the
mark is . . . so commonly used that the public will look to other elements to distinguish the source of the goods or services.”   In a similar vein, T.M.E.P. §
1207.01(d)(x) provides that “[i]f the examining attorney finds registrations that appear to be owned by more than one registrant, he or she should consider the
extent to which dilution may indicate that there is no likelihood of confusion.”  
 
Applicant notes that in addition to the registration cited by the Examining Attorney, a quick search of the Patent and Trademark Office’s (“PTO”) records
revealed the following marks for (using the same logic as applied by the Examining Attorney in this case) “related goods”:
 

U.S. Registration No. 5438415 for the mark YOUNG LIVING in Class 30;1.
U.S. Registration No. 5161154 for the mark YOUNG LIVING in Class 30;2.
U.S. Registration No. 5269298 for the mark OLIVE YOUNG in Class 30;3.
U.S. Registration No. 5084971 for the mark YOUNG SCENT in Classes 30 and 32; 4.
U.S. Registration No. 4592776 for the mark YOUNG MOUNTAIN TEA in Class 30;5.
U.S. Registration No. 4144034 for the mark YOUNG’S BARBECUE SAUSE in Class 306.
U.S. Registration No. 3634063 for the mark YOUNG PLANTATIONS in Classes 29 and 30;7.
U.S. Allowed Serial No. 86/514564 for the mark YOUNG AT HEART in Classes 29 and 30; and8.
U.S. Registration No. 4654139 for the mark THE YOUNG AMERICAN in Class 30;9.
 
Printouts of the specifics of these registrations and allowed application downloaded from the USPTOs online database are attached hereto as
Exhibit 1 and made of record.
 
As the PTO did not cite any of the referenced marks, it is evident that the PTO has determined that these marks, Applicant’s mark can co-exist
with each other.  Applicant assumes that the cited registration was examined and approved despite the existence of other YOUNG marks
because the PTO believes that a slight variation in the marks and/or the goods is sufficient to preclude a likelihood of confusion. 
 
In fact, the existence of these other YOUNG marks shows that consumers will look to other elements to distinguish the source of the goods and
services.  T.M.E.P. § 1207.01(d)(iii).   See, e.g., AMF Inc. v. American Leisure Products, Inc., 474 F.2d 1403, 1406, 177 U.S.P.Q. 268, 269-70
(C.C.P.A. 1973); Plus Products v. Star-Kist Foods, Inc., 220 U.S.P.Q. 541, 544 (T.T.A.B. 1983); Loctite Corp. v. Tubbs Cordage Co., 175
U.S.P.Q. 663 (T.T.A.B. 1972); In re Shoe Corp. of American v. The Juvenile Shoe Corp. of America, 121 U.S.P.Q. 510, 512-13. 
 
Considering the previous stance of the PTO, it seems difficult to reconcile the Examining Attorney’s position in this matter. As the Board has
stated that the PTO should avoid inconsistent practices, Applicant submits that it should not be singled out and subjected to inconsistent



treatment in this case.  See, e.g., In re Women’s Publishing Co., Inc., 23 U.S.P.Q.2d  1876, 1878 (T.T.A.B. 1992) (“ Women’s ”).
 
As explained in Plus Prods. v. Star-Kist Foods, Inc., 220 U.S.P.Q. 541, 544 (T.T.A.B. 1983), third-party registrations “are competent and
admissible to show that the Office has over the years registered numerous marks containing ‘PLUS.’”   Likewise, given the ubiquitous use of
the word YOUNG, the cited registration is only entitled to a narrow scope of protection.

 
In In Plus Products v. Natural Organics, Inc., 204 U.S.P.Q. 773 (T.T.A.B. 1979), the Board found no likelihood of confusion between the marks NATURE’S
PLUS and PLUS both for vitamins.  In reaching this conclusion, the Board noted that the “PTO has “historically registered PLUS marks for vitamins to different
parties so long as there has been some difference, not necessarily created by a distinctive word, between the marks as a whole.
 
As the term YOUNG is used and registered by many different parties, it is apparent there is no likelihood of confusion between the cited mark and Applicant’s
mark.  Accordingly, the Section 2(d) refusal should be removed.
 
 
Conclusion
 
In light of the foregoing, Applicant submits that there is no likelihood of confusion between Applicant’s mark and the cited mark.  Accordingly, Applicant
respectfully requests that the Examining Attorney withdraw the Section 2(d) refusal. 
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CLASSIFICATION AND LISTING OF GOODS/SERVICES
Applicant proposes to amend the following class of goods/services in the application:
Current: Class 029 for Meat, fish, not live, poultry and game; meat extracts; preserved, dried and cooked fruits and vegetables; jellies, jams;
eggs, milk and milk products excluding ice cream, ice milk and frozen yogurt; edible oils and fats; frozen foods, namely, frozen fish, frozen
seafood, frozen appetizers consisting primarily of meat, fish, poultry or vegetables; frozen entrees consisting of meat, fish, poultry or vegetables;
frozen fish; frozen fish; chilled foodstuffs, namely, refrigerated food package combinations consisting primarily of meat, fish, poultry or
vegetables; frozen vegetables, potato and fruit products; potato crisps; potato chips; potato products in the form of snack foods; preparations
consisting principally of dehydrated meat, dehydrated poultry and/or dehydrated vegetables for making instant meals and for making instant
snack foods; instant meals, namely, ready-to-eat meals consisting primarily of meat, fish, poultry or vegetables, packaged meals consisting
primarily of meat, fish, poultry or vegetables; prepared meals, namely, prepared entrees consisting primarily of meat, fish, poultry or vegetables,
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prepared entrees consisting primarily of seafood; processed nuts, processed nuts and mixtures of processed nuts and dried fruits; meat, fish, not
live, sea foods in the nature of seafood, not live, poultry and game; preserved, dried and cooked fruit and vegetables; meat products; non-
alcoholic extracts of fruit and/or vegetables for use in prepared meals for food; fruit preserves, vegetable preserves; eggs; milk; cheese; cheese
spreads; cheese dips; yogurt, vegetable oils and fats for food; pickles; soups
Original Filing Basis:
Filing Basis: Section 1(b), Intent to Use: For a trademark or service mark application: As of the application filing date, the applicant had a
bona fide intention, and was entitled, to use the mark in commerce on or in connection with the identified goods/services in the application. For a
collective trademark, collective service mark, or collective membership mark application: As of the application filing date, the applicant had a
bona fide intention, and was entitled, to exercise legitimate control over the use of the mark in commerce by members on or in connection with
the identified goods/services/collective membership organization. For a certification mark application: As of the application filing date, the
applicant had a bona fide intention, and was entitled, to exercise legitimate control over the use of the mark in commerce by authorized users in
connection with the identified goods/services, and the applicant will not engage in the production or marketing of the goods/services to which the
mark is applied, except to advertise or promote recognition of the certification program or of the goods/services that meet the certification
standards of the applicant.

Proposed:
Tracked Text Description: Meat, fish, not live, poultry and game; Meat extracts; preserved, dried and cooked fruits and vegetables; frozen
foods, namely, frozen appetizers consisting primarily of meat, fish, poultry or vegetables; jellies, jams; frozen entrees consisting primarily of
meat, fish, poultry or vegetables; eggs, milk and milk products excluding ice cream, ice milk and frozen yogurt; chilled foodstuffs, namely,
refrigerated food package combinations consisting primarily of meat, fish, poultry or vegetables; edible oils and fats; frozen vegetables, potato
and fruit products, namely, frozen fruits; frozen foods, namely, frozen fish, frozen seafood, frozen appetizers consisting primarily of meat, fish,
poultry or vegetables; potato chips; frozen entrees consisting of meat, fish, poultry or vegetables; instant meals, namely, ready-to-eat meals
consisting primarily of meat, fish, poultry or vegetables; frozen fish; packaged meals consisting primarily of meat, fish, poultry or vegetables; 
frozen fish; prepared meals, namely, prepared entrees consisting primarily of meat, fish, poultry or vegetables, prepared entrees consisting
primarily of seafood; frozen vegetables, potato and fruit products; potato crisps; potato products in the form of snack foods; preparations
consisting principally of dehydrated meat, dehydrated poultry and/or dehydrated vegetables for making instant meals and for making instant
snack foods; instant meals, namely, ready-to-eat meals consisting primarily of meat, fish, poultry or vegetables, packaged meals consisting
primarily of meat, fish, poultry or vegetables; processed nuts, processed nuts and mixtures of processed nuts and dried fruits; meat, fish, not live,
sea foods in the nature of seafood, not live, poultry and game; preserved, dried and cooked fruit and vegetables; meat products; non-alcoholic
extracts of fruit and/or vegetables for use in prepared meals for food; fruit preserves, vegetable preserves; eggs; milk; cheese; cheese spreads; 
cheese dips; yogurt, vegetable oils and fats for food; pickles; soups

Class 029 for Meat extracts; preserved, dried and cooked fruits and vegetables; frozen foods, namely, frozen appetizers consisting primarily of
meat, fish, poultry or vegetables; frozen entrees consisting primarily of meat, fish, poultry or vegetables; chilled foodstuffs, namely, refrigerated
food package combinations consisting primarily of meat, fish, poultry or vegetables; frozen vegetables, potato and fruit products, namely, frozen
fruits; potato chips; instant meals, namely, ready-to-eat meals consisting primarily of meat, fish, poultry or vegetables; packaged meals consisting
primarily of meat, fish, poultry or vegetables; prepared meals, namely, prepared entrees consisting primarily of meat, fish, poultry or vegetables,
prepared entrees consisting primarily of seafood
Filing Basis: Section 1(b), Intent to Use: For a trademark or service mark application: As of the application filing date, the applicant had a
bona fide intention, and was entitled, to use the mark in commerce on or in connection with the identified goods/services in the application. For a
collective trademark, collective service mark, or collective membership mark application: As of the application filing date, the applicant had a
bona fide intention, and was entitled, to exercise legitimate control over the use of the mark in commerce by members on or in connection with
the identified goods/services/collective membership organization. For a certification mark application: As of the application filing date, the
applicant had a bona fide intention, and was entitled, to exercise legitimate control over the use of the mark in commerce by authorized users in
connection with the identified goods/services, and the applicant will not engage in the production or marketing of the goods/services to which the
mark is applied, except to advertise or promote recognition of the certification program or of the goods/services that meet the certification
standards of the applicant.

Applicant proposes to amend the following class of goods/services in the application:
Current: Class 030 for Frozen foods, namely, frozen confections, frozen meals consisting primarily of pasta or rice; chilled foodstuffs, namely,
refrigerated food package combinations consisting primarily of pasta or rice; prepared meals, namely, namely, prepared meals consisting
primarily of pasta or rice; instant meals, namely, namely, packaged meals consisting primarily of pasta or rice; snack foods, namely, grain based
snack foods, granola based snack foods, wheat based snack foods; snack foods made from flour, cereals and/or farinaceous substances;
preparations for making instant meals and instant snack foods, namely, instant noodles, instant rice; preparations consisting principally of
noodles, rice, spaghetti or pasta for making instant meals and for making instant snack foods; chutneys, sauces and ketchups; desserts and
preparations for making desserts, namely, rice-based pudding desserts, puddings, cakes, cookies, dessert soufflés, pastries, candies, frozen
confections; popcorn; coffee, coffee essences and coffee extracts; mixtures of coffee and chicory; chicory and chicory mixtures, all for use for
coffee; tea; cocoa; preparations made principally of cocoa; chocolate; chocolate products, namely chocolate confectionery; confectionery made of
sugar; candy; sugar; flour; breakfast cereals; pizzas; pasta and pasta products; ice, ice cream, water ices, frozen confections; preparations for
making ice cream and/or water ices and/or frozen confections; honey; preparations consisting wholly or substantially wholly of sugar, for use as
substitutes for honey; syrup for flavoring food, treacle, molasses; sauces and preparations for making sauces; spices; vinegars; custard powders;



salad dressings; dessert mousses; bakery desserts; puddings; fruit sauces; milk products, namely, ice cream, ice milk and frozen yogurt; meat
products, namely, meat pies; dairy products, namely, ice cream
Original Filing Basis:
Filing Basis: Section 1(b), Intent to Use: For a trademark or service mark application: As of the application filing date, the applicant had a
bona fide intention, and was entitled, to use the mark in commerce on or in connection with the identified goods/services in the application. For a
collective trademark, collective service mark, or collective membership mark application: As of the application filing date, the applicant had a
bona fide intention, and was entitled, to exercise legitimate control over the use of the mark in commerce by members on or in connection with
the identified goods/services/collective membership organization. For a certification mark application: As of the application filing date, the
applicant had a bona fide intention, and was entitled, to exercise legitimate control over the use of the mark in commerce by authorized users in
connection with the identified goods/services, and the applicant will not engage in the production or marketing of the goods/services to which the
mark is applied, except to advertise or promote recognition of the certification program or of the goods/services that meet the certification
standards of the applicant.

Proposed:
Tracked Text Description: Frozen foods, namely, frozen confections, frozen meals consisting primarily of pasta or rice; Frozen foods, namely,
frozen meals consisting primarily of pasta; chilled foodstuffs, namely, refrigerated food package combinations consisting primarily of pasta or
rice; chilled foodstuffs, namely, refrigerated food package combinations consisting primarily of pasta; prepared meals, namely, namely, prepared
meals consisting primarily of pasta or rice; prepared meals, namely, prepared meals consisting primarily of pasta; instant meals, namely, namely,
packaged meals consisting primarily of pasta or rice; instant meals, namely, packaged meals consisting primarily of pasta; snack foods, namely,
grain based snack foods, granola based snack foods, wheat based snack foods; snack foods made from flour, cereals and/or farinaceous
substances; preparations for making instant meals and instant snack foods, namely, instant noodles, instant rice; preparations consisting
principally of noodles, rice, spaghetti or pasta for making instant meals and for making instant snack foods; chutneys, sauces and ketchups; 
desserts and preparations for making desserts, namely, rice-based pudding desserts, puddings, cakes, cookies, dessert soufflés, pastries, candies,
frozen confections; popcorn; coffee, coffee essences and coffee extracts; mixtures of coffee and chicory; chicory and chicory mixtures, all for use
for coffee; tea; cocoa; preparations made principally of cocoa; chocolate; chocolate products, namely chocolate confectionery; confectionery
made of sugar; candy; sugar; flour; breakfast cereals; pizzas; pasta and pasta products; ice, ice cream, water ices, frozen confections; preparations
for making ice cream and/or water ices and/or frozen confections; honey; preparations consisting wholly or substantially wholly of sugar, for use
as substitutes for honey; syrup for flavoring food, treacle, molasses; sauces and preparations for making sauces; spices; vinegars; custard
powders; salad dressings; dessert mousses; bakery desserts; puddings; fruit sauces; milk products, namely, ice cream, ice milk and frozen yogurt; 
meat products, namely, meat pies; dairy products, namely, ice cream

Class 030 for Frozen foods, namely, frozen meals consisting primarily of pasta; chilled foodstuffs, namely, refrigerated food package
combinations consisting primarily of pasta; prepared meals, namely, prepared meals consisting primarily of pasta; instant meals, namely,
packaged meals consisting primarily of pasta
Filing Basis: Section 1(b), Intent to Use: For a trademark or service mark application: As of the application filing date, the applicant had a
bona fide intention, and was entitled, to use the mark in commerce on or in connection with the identified goods/services in the application. For a
collective trademark, collective service mark, or collective membership mark application: As of the application filing date, the applicant had a
bona fide intention, and was entitled, to exercise legitimate control over the use of the mark in commerce by members on or in connection with
the identified goods/services/collective membership organization. For a certification mark application: As of the application filing date, the
applicant had a bona fide intention, and was entitled, to exercise legitimate control over the use of the mark in commerce by authorized users in
connection with the identified goods/services, and the applicant will not engage in the production or marketing of the goods/services to which the
mark is applied, except to advertise or promote recognition of the certification program or of the goods/services that meet the certification
standards of the applicant.

SIGNATURE(S)
Request for Reconsideration Signature
Signature: /Andrew H. Simpson/     Date: 08/21/2018
Signatory's Name: Andrew H. Simpson
Signatory's Position: Attorney for Applicant, California bar member

Signatory's Phone Number: 949-760-0404

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the highest court of a U.S. state, which
includes the District of Columbia, Puerto Rico, and other federal territories and possessions; and he/she is currently the owner's/holder's attorney
or an associate thereof; and to the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian attorney/agent
not currently associated with his/her company/firm previously represented the owner/holder in this matter: (1) the owner/holder has filed or is
concurrently filing a signed revocation of or substitute power of attorney with the USPTO; (2) the USPTO has granted the request of the prior
representative to withdraw; (3) the owner/holder has filed a power of attorney appointing him/her in this matter; or (4) the owner's/holder's
appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney appointing him/her as an associate attorney in this matter.

The applicant is filing a Notice of Appeal in conjunction with this Request for Reconsideration.
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