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IN THE UNITED STATES PATENT & TRADEMARK OFFICE

Before the Trademark Trial and appeal Board

Hornady Manufacturing Company

Serial No.: 86/777,529

Filing date: October 4, 2015

Mark: PRECISION HUNTER

Bennet K. Langlotz of Langlotz Patent & Trademark Works, Inc.

Examining Attorney: Erin M. Falk, TMEG Law Office 101
APPEAL BRIEF

Commissioner for Trademarks

P.O. Box 1450

Alexandria, Virginia 22313-1450

Dear Sir:

The present Appeal Brief is submitted in support of the Notice of Appeal filed electronically on
September 27, 2017. A Request for Reconsideration was filed concurrently with the Notice of Appeal.
The Request for Reconsideration was denied by a communication mailed October 24, 2017. A
communication mailed October 30, 2017 from the Trademark Trial and Appeal Board (TTAB) indicated
the deadline for filing the present Appeal Brief is sixty days from the mailing date thereof, i.e., December
29, 2017.

Appellant and owner of the refused mark is Hornady Manufacturing Company.

I Index of Cited Cases

a. Safer, Inc. v. OMS Investments, Inc., 94 U.S.P.Q.2d 1031 (TTAB 2006)



b. Fundamental Capital, LLC v. Global Select Research LLC, 2016 BL 437122 (TTAB 2016)

1. Statement of the Issue on Appeal and Requested Action by the TTAB

Registration of the present mark, PRECISION HUNTER, for use in connection with ammunition, has
been finally refused under Trademark ActSection 2(d) TMEP §§715.03(a)(ii)(B), 715.04(a). The refusal of
registration is based on an asserted likelihood of confusion with the mark PRECISION AMMUNITION, U.S.
Registration No. 4622685 for ammunition for firearms.

Appellant respectfully requests reversal of the refusal of registration and allowance of the
present application for publication as Appellant’s mark, when applied to Appellant’s goods, is
sufficiently different and distinct from the Cited Mark to avoid a likelihood of confusion.

Appellant notes the cited U.S. Registration No. 3901166 for ICON PRECISION HUNTER was
cancelled on August 11, 2017. Exhibit A.

The question at issue in this Appeal is whether PRECISION AMMUNITION, U.S. Trademark
Registration 4622685, creates a likelihood of confusion with PRECISION HUNTER, U.S. Trademark
Application Serial No. 86/777,529.

l. Arguments
Appellant’s mark, when applied to Appellant’s goods, is sufficiently different and distinct from
the cited PRECISION AMMUNITION mark as applied to the goodsin U.S. Registration No. 4622685
so as to avoid a likelihood of confusion.
1. The Cited Mark is Weak, Merely Descriptive, and Should Be Afforded Only A

Narrow Scope of Protection.

The Cited Mark is weak and therefore only entitled to a narrow scope of protection. It is well
established that the weaker a mark, the closer an applicant’s mark can come without causing a

likelihood of confusion.



a. Cited Mark is registered on the Supplemental Register and is not entitled to broad

protection

The Cited Mark PRECISION AMMUNITION is registered on the Supplemental Register and is
presumed to be merely descriptive and not entitled to broad protection.

b. The only common element (“Precision”) is a merely descriptive portion of the Cited

Mark
The Cited Mark is subject to a disclaimer of AMMUNITION, which is a generic term identical with
the description of goods. Thus, Cited Mark consists of a merely descriptive term and a generic term. It
is axiomatic that a generic term has no source-identifying significance.
A merely descriptive term such as PRECISION has no source-indicating significance, and
therefore the newcomer who adopts a new mark by adding another term to the merely descriptive term
does not necessarily create a likelihood of confusion as to source. It depends, as hereinafter discussed.

c. The Cited Mark is narrow because it was registered in the context of a crowded field.

The term PRECISION is a common component of registered trademarks for ammunition and
related goods such as firearms, both before and since registration of the Cited Mark.
Since the Cited Mark registered in the context of what even then was a crowded field of
registrations for “PRECISION” trademarks for ammunition, the Cited Mark is weak. At the time of the
application for PRECISION AMMUNITION, there were 28 granted registrations or eventually-allowed
trademark applications or for ammunition or related goods such as firearms that included the word
PRECISION as part of a compound mark. (See Exhibit B). Of these eight are for goods including
ammunition. This evidence of prior third-party use is an indicator of the weakness of the Cited Mark.

The widespread use of “Precision” for ammunition and related goods is sufficient evidence that
the customers of the firearms industry have learned to distinguish one compound PRECISION mark from

another on the basis of the other components of the respective compound marks.



When a mark is merely one in a crowd of marks, "customers will not likely be confused between
any two of the crowd and may have learned to carefully pick out one from the other." See MCCARTHY
§11.86 and cases cited therein.

d. The Cited Mark has repeatedly been afforded narrow scope by the U.S. Patent and

Trademark Office

In the years since registration of the Cited Mark, there have been seven third party
applications for “PRECISION” marks for ammunition that were registered or allowed, and none of these
faced a likelihood of confusion rejection based on the Cited Mark. This pattern of allowing many
different “PRECISION” trademarks for ammunition even in the context of the Cited Mark (and the many
others) demonstrates that it is proper to consider PRECISION not to be a source of likelihood of
confusion when there are other distinguishing elements.

List of trademark applications subsequent to Cited Mark:
e U.S. Reg. 5030843 for PATRIOT PRECISION (See Exhibit C)
e U.S. Serial No. 86/744,078 for MILRAD PRECISION
e U.S. Serial No. 86/691,659 for CUSTOM PRECISION
e U.S. Reg. 4930554 for TWIN ARROW PRECISION (See Exhibit D)
o U.S. Reg. 4839489 for WHISKEY 3 PRECISION SYSTEMS (See Exhibit E)
e U.S.Reg. 4757893 for PRECISION MATCH (See Exhibit F)
e U.S. Reg. 4754804 for EAGLE EYE PRECISION AMMUNITION FOR THE REAL AFICIONADO

CONSISTENCY IS ACCURACY (See Exhibit G)

Besides these, two recent applications in addition to applicant’s have faced rejections based on

likelihood of confusion with the Cited Mark, and their outcome is unresolved.



e. Precision is both Merely Descriptive and Diluted.

“PRECISION” is common to 66 live applications and properly registered marks (see Exhibit B) in
International Class 013, and to 14 live registrations for the goods of Ammunition.

Additions or deletions to marks may be sufficient to avoid a likelihood of confusion if the marks
in their entireties convey significantly different commercial impressions or the matter common to the
marks is not likely to be perceived by purchasers as a distinguishing source because it is merely
descriptive or diluted. See Fundamental Capital, LLC v. Global Select Research LLC, 2016 BL 437122
(TTAB 2016) wherein the term under consideration was “Fundamental” as used in connection with
financial services.

Because the word "precision” is sufficiently diluted, applicant’s mark is registerable.

f. Precision has no source-identifying significance.

Where the shared portion of the marks has no source-indicating significance (such as with
PRECISION), the fact that the marks have a similar highly suggestive meaning is insufficient to support a
likelihood of confusion finding where, as here, the marks otherwise differ in appearance and sound. See
Safer, Inc. v. OMS Investments, Inc., 94 U.S5.P.Q.2d 1031 (TTAB 2006), wherein the Trademark Trial and
Appeal Board determined that there was no likelihood of confusion between DEER-B-GON and DEER
AWAY as used with repellants for deer and other animals.

2. Distinguishing portions of the Appellant’s mark

Appellant has not adopted the entirety of the Cited Mark and added to it. The marks are

distinguishable by their respective additional term, as hereinafter discussed.

a. Precision isn’t the dominant portion of Appellant’s mark.

The examining attorney has asserted that the dominant word in both marks is PRECISION and
the remainder of the mark is generic. That appears correct for the Cited Mark PRECISION AMMUNITION

because the remainder of the mark is disclaimed as generic, leaving only PRECISION. However, this is



not true of PRECISION HUNTER, because HUNTER carries far more distinguishing weight than the generic
“AMMUNITION” component of the Cited Mark. Appellant acknowledges that it may be debated
whether either or both of PRECISION and HUNTER have merely descriptive aspects if viewed alone, and
if so which if any dominates, but unlike AMMUNITION, HUNTER has ample potential capacity to carry
distinguishing weight. However, there is nothing in the record to support the examining attorney’s
conclusion that PRECISION is more dominant than HUNTER.

b. Hunter distinguishes

Even if PRECISION were the “dominant” portion of the respective marks, the term nonetheless
has no source-identifying significance. See Safer, supra.

Further, the Examining Attorney’s conclusion of similarity of Appellant’s mark and the Cited
Mark owing to the presence of the literal element “PRECISION” common to both marks is based on an
improper dissection of the marks and an improper disregard of Appellant’s use of HUNTER and the
Registrant’s use of AMMUNITION. When the marks are viewed in the entireties, the consuming public
appreciates the differences therein in look, sound andconnotation.

The term “PRECISION” is common to both marks. The HUNTER portion of Appellant’s mark, in

combination with the literal element “PRECISION” common to both marks, creates a very distinct and

different commercial impression when applied to the goods.

c. Effect of Failure to Reverse the Refusal to Register

The Cited Mark registered only because a generic term was added to a merely descriptive term
that is both weak and diluted, i.e., without the generic addition there would have been nothing left to
register after the required disclaimer of “Precision,” and hence no registration to cite against Applicant’s
Mark. The failure to reverse the examining attorney’s refusal to register would allow the addition of a
generic term to defeat a subsequent application- a result which Applicant respectfully submits would be

both ludicrous and undesirable.



Conclusion
For the reasons set forth in detail above, the refusal of registration based on a likelihood of
confusion should be reversed. Allowance of the present application for publication is warranted and
requested. Favorable action is respectfully requested.
Please charge any fee required in connection with the filing of the present Appeal Brief to

USPTO Deposit Account 500493.

Respectfully submitted,

Bennet K. Langlotz

Langlotz Patent & Trademark Works
P.O. Box 660675 #37585

Dallas, Texas 75266

(888) 852-4246
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Trademark

DEADMREGISTRATION/Cancelled/Invalidated

The trademark application was registered, bul subsequently it was cancelled or
invalidated and removed from the registry

Registration cancelled because registrant did not file an acceptable declarafion under Section 8. To view all documenis in this file, click
on the Trademark Document Retrieval link a the top of this page.

Aug. 11, 2017
Apr. 258, 2009 Notice of Allowance Date: Jul. 21, 2009
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EXHBIT B

Search string: (precision)[Bl] and (013)[IC]

10

11
12

13

87572942 |Allowed
87340828 |Allowed

87202600 (5338203

This one cites
the same
87567441 |Cited Mark,
likelihood of
confusion

87246696 |Allowed

Not yet

87654494 examined

Not yet

87632866 examined

87326022 (5295223

87415733 |Allowed

87415709 |Allowed

87396068 |Allowed
87396053 |Allowed

Rejected for
likelihood of
confusion
87465973 over another
“SOUTHERN”
mark, not
precision

TRUE PRECISION

AXIAL PRECISION

JEBS PRECISION CHOKE TUBES

PRECISION TACTICAL WEAPONS

ULTRA PRECISION

MODERN PRECISION RIFLE

PRECISION HOLSTERS

CTK PRECISION

NIGHT FISION PRECISION TRITIUM

NIGHT FISION PRECISION TRITIUM

UINTAH PRECISION
UP UINTAH PRECISION DUCHESNE UTAH

SOUTHERN PRECISION TOOLING

Gun barrels

firearms, namely, rifles, and
components therefore, namely,
rifle actions and barrels

Gun chokes

Rifles; Rifles and parts thereof;
Shotguns and parts thereof;
Automatic rifles; Combination
pistols and rifles; Component
parts for rifles; Hunting rifles;
Military rifles; Sporting rifles

Firearm attachments, namely,
mounts for attaching telescopic
sights to a firearm

Firearms, namely, rifles

Holsters.

Firearms; Shooting accessories,
namely, gun rests; Monopods
for firearms; Adjusting knobs for
gun sights; Firearm tactical rails;
firearm vises; gun level,
magazine release extensions for
rifles

Non-telescopic gun sights for
firearms; Firearm accessories
and parts, namely, safety
switches, triggers, anti-cant
devices, aiming levels, chamber
indicators, slide release buttons,
magazines and firing indicators

Non-telescopic gun sights for
firearms; Firearm accessories
and parts, namely, safety
switches, triggers, anti-cant
devices, aiming levels, chamber
indicators, slide release buttons,
magazines and firing indicators

Upper receivers for guns
Upper receivers for guns

firearms and firearm related
accessories
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14 (87197812

1587291891

16 /87023569

17 |87184577

18 |87094797

19 /86339335
20 |86746962
2186877747

22 86862468

23 /86787295

24 86876097

25 86744078

26 |86691659 |No likelihood

component

This one cites

the same
Cited Mark,
likelihood of
confusion

Allowed

5221197

5203921

Rejected for
likelihood of
confusion
over
PRECISION
SMALL
ARMS

4703186
5120503
5107995

5103337

Published

5030843

No likelihood

of confusion
asserted

PRECISION HOLSTERS

ZTOL PRECISION BARRELS

SUPER SPEED PRECISION

MCREES PRECISION

PRECISION ARMAMENT

GREY GHOST PRECISION
SUPER PRECISION
MCREES PRECISION

SEEKINS PRECISION UNRIVALED
INNOVATION

WARRIOR TACTICAL, LLC PRECISION
WEAPON SYSTEMS W T

PATRIOT PRECISION (Exhibit C)

MILRAD PRECISION

CUSTOM PRECISION

Ammunition magazines and
component parts for ammunition
magazines; Pistol holsters; Gun
belts

Component parts for guns; Gun
barrels; Silencers for firearms

Firearms; component parts for
firearms; triggers and trigger
modules for firearms

Rifles

High-end tactical firearm
attachments, namely, muzzle
brakes and accessories,
modular external scope rail
systems, control accessories in
the nature of adjusting knobs for
sights and recoil lug pads.

Firearms
Scope mounts for firearms
Rifles

Rifle barrels; Rifle fore arms;
Rifle fore ends; Rifle hand grips;
Rifle hand guards; Rifle
magazine clamps; Rifle mounts;
Rifle rails; Rifle rings; Rifle
scope rings; Rifle stocks; Rifles;
Rifles and parts thereof; Butt
plates for pistols, rifles, and
shotguns; Component parts for
rifles; Hunting rifles; Military
rifles; Muzzle breaks that screw
onto a rifle barrel; Sporting rifles;
Trigger guards for rifles; Trigger
guards for guns and rifles.

Component parts for rifles;
Component parts for shotguns;
Rifle mounts; Rifles and parts
thereof; Shotguns and parts
thereof

Firearms; Rifles; Ammunition for
firearms; Hunting firearms;
Hunting rifles; Muzzle breaks
that screw onto a rifle barrel;
Muzzle-loading firearms;
Muzzle-loading rifles; Sporting
firearms; Sporting rifles.

Ammunition bags, component
parts for rifles, component parts
for guns, ammunition, firearms
accessories.

Ammunition
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of confusion

asserted
27 86508360 4952484 TAC-HAMMER PRECISION BARRELS ggﬁ*ﬂ;ﬁei"ces‘so”es’ namely,
28 86690919 (4939948 RUGER PRECISION RIFLE Rifles.

Ammunition; Ammunition for
29 86544778 14930554 TWIN ARROW PRECISION, LLC (Exhibit D) (firearms; Component parts for
guns; Firearms; Guns.

3086011365 4497384 GA PRECISION Component parts for guns.
3186011341 |4497382 GA PRECISION Component parts for guns.

Ammunition; Ammunition
casings; Ammunition for
firearms; Bullets; Component
parts for guns; Gun cartridges;
Projectiles; Rifle ammunition;
Rifle cartridges; Shells; Small
arms ammunition.

WHISKEY 3 PRECISION SYSTEMS (Exhibit

32 /86375390 (4839489 E)

Component parts for rifles;
No likelihood Firearm attachments, namely,
3386468917 |of confusion |THE DEAD CENTER OF PRECISION mounts for attaching
asserted accessories to a firearm;
Firearms; Gun barrels

34 186163349 (4769646 MILLER PRECISION ARMS Firearms.

Ammunition; Ammunition
casings; Ammunition for
firearms; Ammunition
magazines and component parts
for ammunition magazines;
Ammunition wagons; Automatic
firearm ammunition belts; Belts
adapted for ammunition; Cases

3586519045 4757893 PRECISION MATCH (Exhibit F) for large size ammunition;
Cases or shells for large size
ammunition; Propelling
pyrotechnic mixtures for
ammunition and rocket engines;
Rifle ammunition; Shells for
large size ammunition; Shotshell
ammunition; Small arms
ammunition

Ammunition; Ammunition
casings; Ammunition for
firearms; Bullets; Cases for large
EAGLE EYE PRECISION AMMUNITION size ammunition; Cases or
36 86388783 4754804 FOR THE REAL AFICIONADO shells for large size ammunition;
CONSISTENCY IS ACCURACY (Exhibit G) |Rifle ammunition; Shells for
large size ammunition; Shotshell
ammunition; Small arms

ammunition.
No likelihood
37 186350506 |of confusion |LONG RANGE PRECISION ARMS Firearms.
asserted

3886201100 (4737569 PRECISION SMALL ARMS Cleaning implements for
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86058950 (4622685 PRECISION AMMUNITION

39 |85877530 (4482564 LANE PRECISION RIFLES
40 |85507414 |Allowed NORMA PRECISION TRAX
41 /85507409 |Allowed NORMA PRECISION TIP

EXECUTIVE ARMS CO. PRECISION

42 /85419801 4182196 TOOLS FOR THE WAY FORWARD

43 |85217264 |Published S&S PRECISION

44 85217254 |Published S&S PRECISION

M2 PRECISION (of record in these

45 (78937448 (3247311 proceedings)

No likelihood

46 (78538515 .
of confusion

PRECISION FIT

firearms, namely, barrel cleaning
brushes, cleaning cloths, tool
sets, gun oils; Component parts
for pistols; Covers for firearms;
Firearms; Holsters; Pistol cases;
Pistol grips; Pistol holsters;
Pistols; Pistols and parts
thereof; Stands for firearms;
Weapon cases for firearms

TSDR
Rifles.

Ammunition and ammunition
components for rifles and other
small arms, namely, cartridge
cases and bullets

Ammunition and ammunition
components for rifles and other
small arms, namely, cartridge
cases and bullets

Firearms.

accessories for weapons;
illumination devices; marking
devices.

accessories for weapons;
illumination devices; marking
devices.

Air pistol bullets; Air pistols; Air
rifles; Ammunition; Ammunition
casings; Bandoliers for holding
cartridges or ammunition cases;
Bullets; Cartridge cases;
Cartridge dies; Cartridge fillers;
Cleaning implements for
firearms, namely, rods, brushes,
jags, patches, and solvents;
Component parts for pistols;
Component parts for rifles;
Component parts for shotguns;
Extractors for broken shells;
Firearm sights; Firearms; Gun
parts; Guns; Loading clips for
small arms; Loading tools for
weapons namely, deprimers,
reprimers, resizer dies, bullet
seating dies, powder measures;
Magazines for weapons; Pistol
pellets; Pistols and parts thereof;
Projectiles; Rifles and parts
thereof; Shell casings; Shotgun
and parts thereof; Tripods and
stands for firearms.

Accessories for Firearms;
namely, Recoil Pads,
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47 78486043

48 (78162468

49 |77638395
50 (77642379

51 (77500634

52 |77969830
53 [77641705
54 (77662762

55 (77702818

56 (77491075

57 (77360307

58 (76714392

59 (76714389

60 (76042885

61 (76524671

62 (76662734

63 (76509726

asserted

3128217

3012836

3901166
3748401

3779668

3983353
3823659
3666666

No likelihood
of confusion
asserted

3629991

No likelihood
of confusion
asserted

4476419

4476417

2433695

2890946

No likelihood
of confusion
asserted

2890892

PRECISION TUNED (of record in these
proceedings)

PRECISION AMMUNITION, LLC (of record

in these proceedings)
ICON PRECISION HUNTER
PRECISION REFLEX

SHAW PRECISION GUNS

PRECISION BOND
H-S PRECISION
KNS PRECISION

THOMPSON PRECISION ARMS

DILLON PRECISION (of record in these
proceedings)

AP PRECISION AEROPOWER

AP AERO PRECISION

AEROPRECISION

TAP PRECISION (of record in these
proceedings)

PRECISION DELTA (of record in these
proceedings)

NATIONAL PRECISION BALL

PRECISION MAX (of record in these
proceedings)

Components of Firearms;
namely, Recoil Pads.

Ammunition

Ammunition.

Firearms
Gun parts.

Guns, namely, rifles and
shotguns.

Bullets.
Firearms; Gun parts.
Gun parts.

Firearms

firearms ammunition loading and
reloading machines and
components thereof.

eapon systems, namely, engine
parts for tanks and components,
military defense heat
exchangers, manifolds,
housings, plates, covers,
defense communications
chassis, housings, key pads,
DC/DC converters, AC/DC
converters, front and rear
panels, vehicular adapter plates,
circuit board plates, antenna
housings, frames, handheld
housings, covers; air diffuser
assemblies, forward header
assemblies, rear header
assemblies, third stage shrouds
for tanks and components

firearms accessories, namely,
aluminum alloy hand guards and
upper receivers

firearms accessories, namely,
aluminum alloy hand guards and
upper receivers.

AMMUNITION NAMELY
BULLETS AND CARTRIDGES.

ammunition and bullets.

STEEL BALLS USED AS SHOT
IN SHOTGUN SHELLS

AMMUNITION, NAMELY BB'S
AND PELLETS.
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/64 [76378389 (2688342  |KODIAK PRECISION Gun parts.
65 73000182 (1003711 10-RING PRECISION FLINTLOCK AND

PERCUSSION PISTOLS.

66 (72147856 0771012

R REDFIELD PRECISION

Sighting Devices Including Both
Iron and Telescopic Riflesights,
Mounts, Clamps and

Accessories Therefor.



http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4808:wvrjqv.3.85
http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4808:wvrjqv.3.85
http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4808:wvrjqv.3.85
http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4808:wvrjqv.3.86
http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4808:wvrjqv.3.86
http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4808:wvrjqv.3.86
http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4808:wvrjqv.3.87
http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4808:wvrjqv.3.87
http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4808:wvrjqv.3.87

