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| hereby certify that this correspondence, including listed enclosures, is being transmitted to the United States Trademark Office via the Trademark Office’s Electronic Filing System (TEAS) on May 17,
2016.

Signed:_/s Charles R. Cypher/

REQUEST FOR RECONSIDERATION,

RESPONSE TO SECOND & FINAL OFFICE ACTION

MAILED NOVEMBER 17, 2015

Applicant, through its attorneys, submits this Request for Reconsideration of the Examining Attorney’s final refusal of registration of
the subject mark under Section 2(d). The Examiner cited US Registration 1,939,871 for the mark ALTA for bicycles. Applicant’s mark

should be registered in light of the remarks set forth herein. Applicant has simultaneously timely filed an Appeal along with this response.

First, Applicant respectfully requests that the Examiner suspend taking any action on this file until July 5th, 2016, which is 30 days
after the grace period expires for filing the renewal for US Registration 1,939,871. See MPEP Section 716.02(e) Pending cancellation or
expiration of cited registration. Applicant notes that US Registration 1,939,871 was not renewed by the deadline of December 5, 2015, that the
registration is currently in the grace period for renewal, and as of today, the Registrant has not filed a renewal application. If the registrant
fails to renew the mark by June 5, 2016, the registration will go abandoned, and will no longer serve as a basis for rgjecting the present

application. Assuch, if the Examiner waits, the grounds for rejection may no longer exist.



Second, Applicant respectfully disagrees with a crucial step in the Examiner’s finding that the goods are related, and respectfully
requests reconsideration of this point, as well as the evidence provided on the basis of this argument. This argument was made by the
Examiner in the final office action, Applicant maintains the arguments and evidence provided in its first response, but does not repeat them

here. Applicant disagrees with the Examiners finding that thereis alikelihood of confusion.

While the Applicant disagrees with alogical step made by the Examiner and the cases cited in its support, the Applicant agrees that the

correct legal standard is that of “confusion as to the source or sponsorship of the goods’ and does not mean to suggest otherwise.

Applicant also agrees that the question of likelihood of confusion is not determined on extrinsic evidence of actual use of the
registrant’s goods. The registration istaken at face value. Applicant also agrees that there are no restrictions in either Applicant’s definition
of the goods or the Registrant’s definition of the goods, so the goods of each are presumed to travel in all normal channels of trades and to

reach al normal classes of purchasers.

However, Applicant disagrees with the Examiner with respect to the following: 1) the Examiner’s reading beyond the description of
the goods stated in the registration to make the rejection, and the Examiner’s citation of InreJump Designs, LLC, 80 USPQ2d 1320, 1374
(TTAB 20006) and Inre Linkvest SA. 24 USPQ2d 1716, 1716 (TTAB 1992) for support, and 2) the examiners citation of In re Viterra, Inc.
62 USPQ2d 1001, 1004 (Fed. Circ. 2002) with respect to argument about the channels of trade.

Starting with the easiest point first, the Examiner cites In re Viterra for the proposition that “absent restrictions in an application
and/or registration, the identified goods and/or services are ‘presumed to travel in the same channels of trade to the same class of

purchasers.’” Thiswould be appropriate, if the goodsin the registration and the goodsin the application were considered “legally identical”
or if the Applicant in this case, asit did in In re Viterra, conceded that the goods wereidentical. That is not the case here, Inre Viterrais not

properly cited where the goods are only considered “related”, and the examiner is arguing only that the goods are related.

Most importantly, the Examiner is improperly reading “electrical bicycles’ into the definition of goods of the registration, and then
using evidence that shows that electric bicycles travel in the same channels of trade as Applicant’s goods to make a finding that the goods are
related. The examiner cites In re Jump Designs and In re Linkvest for the proposition that “unrestricted and broad identifications are
presumed to encompass al goods and/or services of the type described.” While this is a true statement from these cases, the Examiner is
incorrectly applying the rule. In both cases, the Board was comparing the goods of the registration to the goods in the application, and finding

that the goods of the registration encompassed or were identical to the goods of the application. In In re Jump Designs, the applicant argued



that its more specific types of furniture listed in its definition, were not covered by registrant’s goods of “furniture”. The Board disagreed,
saying that without any limitations in the registrant’s definition, “furniture” encompassed the more specific types of furniture listed in the
application. In In re Jump Designs the Board cited In re Elbaum for the same proposition. In that case aswell, the Board directly compared the
goods of the registration to the goods of the application, saying that the registrant’s goods were so broadly defined that the nature of the goods
sold under the respective marks could be the same. In In re Linkvest the application of the rule by the Board was similar, the registrant’'s goods

“encompassed” applicant’s goods.

None of these cases, in fact none of the cases cited by the Examiner in this section of the argument stand for the proposition that the
Examiner can read additional goods into the registration and then compare those additional goods to the applicant’s goods. All of the cases
compare the registrant’s goods, as described in their registration, to the applicant’s goods. Goods descriptions must be defined with

specificity, it isimproper for an Examiner to read beyond the four corners of the definition of goods in the registration.

The examiner needs to compare the registrant's goods of “bicycles’ to applicant’'s goods of “electric motorcycles’, and the
Examiner needs to provide evidence that shows a relationship between these goods, not evidence that shows a relationship between “electric

bicycles’ and “electric motorcycles.”

In the second office action, none of the evidence provided by the Examiner from the internet shows bicycles and electric motorcycles

together.

In the first office action, the Examiner provided evidence of third party registrations where bicycles or accessories for bicycles were
listed together with electric motorcycles or accessories for motorcycles; however this evidence should be considered poor evidence of the
expectations of users. In some of the registrations, so many varied types of goods were listed that it would be unreasonable for the class of
consumer who buys bicycles or the class of consumer who buys electric motorcycles to think such varied goods as listed in the third-party
registrations emanated from a single source. In other registrations, only accessories for bicycles were listed, not bicycles. Only two
registrations cited by the examiner did not have these problems. US registration 3,943,602 for NATIVE and US registration 4,378,740 for P
& DESIGN. These registrations included bicycles and electric motorcycles, however, Applicant found and provided evidence in their first
response that the owner of P & Design has gone out of business, and the owner of NATIVE only makes motorcycles. As such, the Examiner
has not provided any strong or unrebutted evidence of a relationship between “bicycles” and “electric motorcycles’ in the minds of

consumers.

In the first Office Action, the Examiner said that both applicant’s goods and registrant’s goods are “land vehicles used to transport
passengers’; however, this does not necessarily mean they are related in the minds of consumers. In Westward Coach Manufacturing
Company, Inc. et al. v. Ford Motor Company, 156 USPQ 437 (Court of Appeals, 7t Cir. 1968), the court found that “dealers and users of
automobiles and trailers’ were not likely to be confused as to the origins of such goods, given the significance of the purchase and the

discerning character of the purchasers.



Finally, should the Examiner disagree with Applicant and maintain that electric bicycles can be compared electric motorcycles,
Applicant would like to point out that the evidence provided by the Examiner, at best, only shows that electric bicycles and electric
motorcycles can travel in the same channels of trade, that is to say that they can be sold by the same retailer. The evidence of actual use of
electric bicycles and electric motorcycles by third parties provided by the Examiner does not shown that the same entity commonly
manufactures, produces or provides el ectric bicycles and electric motorcycles, or that they are marketed under the same mark, or that the goods

are truly complimentary in that they are used together simultaneously asin In re Toshiba Med. Sys. Corp., 91 USPQ2d 1266 (TTAB 2009)._

Applicant respectfully requests Reconsideration of the Application, and further request suspension until the Examiner knows the
disposition of the cited registration.

Respectfully submitted,

/s Charles R. Cypher/
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Request for Reconsider ation after Final Action
Tothe Commissioner for Trademarks:

Application serial no. 86477126 ALTA (Stylized and/or with Design, see http://tmng-al .uspto.gov/resting2/api/img/86477126/large) has been
amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

CERTIFICATE OF TRANSMISSION 37 CFR 1.8(a)(1)(C)

| hereby certify that this correspondence, including listed enclosures, is being transmitted to the United States Trademark Office viathe Trademark Office’s Electronic Filing System (TEAS) on May 17, 2016.

Signed: /s Charles R. Cypher/

REQUEST FOR RECONSIDERATION,

RESPONSE TO SECOND & FINAL OFFICE ACTION

MAILED NOVEMBER 17, 2015

Applicant, through its attorneys, submits this Request for Reconsideration of the Examining Attorney’s final refusal of registration of the
subject mark under Section 2(d). The Examiner cited US Registration 1,939,871 for the mark ALTA for bicycles. Applicant’'s mark should be
registered in light of the remarks set forth herein. Applicant has simultaneously timely filed an Appeal aong with this response.

First, Applicant respectfully requests that the Examiner suspend taking any action on this file until July 5th, 2016, which is 30 days after
the grace period expires for filing the renewal for US Registration 1,939,871. See MPEP Section 716.02(e) Pending cancellation or expiration
of cited registration. Applicant notes that US Registration 1,939,871 was not renewed by the deadline of December 5, 2015, that the registration
is currently in the grace period for renewal, and as of today, the Registrant has not filed a renewal application. If the registrant fails to renew

the mark by June 5, 2016, the registration will go abandoned, and will no longer serve asabasis for rejecting the present application. Assuch, if



the Examiner waits, the grounds for rejection may no longer exist.

Second, Applicant respectfully disagrees with a crucial step in the Examiner’s finding that the goods are related, and respectfully
requests reconsideration of this point, as well as the evidence provided on the basis of this argument. Thisargument was made by the Examiner
in the fina office action, Applicant maintains the arguments and evidence provided initsfirst response, but does not repeat them here. Applicant

disagrees with the Examiners finding that there is alikelihood of confusion.

Whilethe Applicant disagrees with alogical step made by the Examiner and the cases cited in its support, the Applicant agrees that the

correct legal standard isthat of “ confusion asto the source or sponsorship of the goods” and does not mean to suggest otherwise.

Applicant also agrees that the question of likelihood of confusion is not determined on extrinsic evidence of actual use of the
registrant’s goods. Theregistrationis taken at face value. Applicant also agrees that there are no restrictionsin either Applicant’s definition of
the goods or the Registrant’s definition of the goods, so the goods of each are presumed to travel in al normal channels of trades and to reach all

normal classes of purchasers.

However, Applicant disagrees with the Examiner with respect to the following: 1) the Examiner’s reading beyond the description of the
goods stated in the registration to make the rejection, and the Examiner’s citation of Inre Jump Designs, LLC, 80 USPQ2d 1320, 1374 (TTAB
20006) and InreLinkvest SA. 24 USPQ2d 1716, 1716 (TTAB 1992) for support, and 2) the examiners citation of In re Viterra, Inc. 62 USPQ2d
1001, 1004 (Fed. Circ. 2002) with respect to argument about the channels of trade.

Starting with the easiest point first, the Examiner cites In re Viterra for the proposition that “absent restrictions in an application and/or
registration, the identified goods and/or services are ‘presumed to travel in the same channels of trade to the same class of purchasers.’” This
would be appropriate, if the goods in the registration and the goods in the application were considered “legally identical” or if the Applicant in
this case, asit did in In re Viterra, conceded that the goods wereidentical. Thatis not the case here, Inre Viterrais not properly cited where the

goods are only considered “related”, and the examiner is arguing only that the goods are related.

Most importantly, the Examiner is improperly reading “electrical bicycles’ into the definition of goods of the registration, and then
using evidence that shows that electric bicycles travel in the same channels of trade as Applicant’s goods to make a finding that the goods are
related. The examiner cites In re Jump Designs and In re Linkvest for the proposition that “unrestricted and broad identifications are presumed
to encompass al goods and/or services of the type described.” While this is a true statement from these cases, the Examiner is incorrectly

applying the rule. In both cases, the Board was comparing the goods of the registration to the goods in the application, and finding that the



goods of the registration encompassed or were identical to the goods of the application. In In re Jump Designs, the applicant argued that its
more specific types of furniture listed in its definition, were not covered by registrant’s goods of “furniture’. The Board disagreed, saying that
without any limitations in the registrant’s definition, “furniture” encompassed the more specific types of furniture listed in the application. In In
re Jump Designs the Board cited In re Elbaum for the same proposition. In that case as well, the Board directly compared the goods of the
registration to the goods of the application, saying that the registrant’s goods were so broadly defined that the nature of the goods sold under
the respective marks could be the same. In In re Linkvest the application of the rule by the Board was similar, the registrant’s goods

“encompassed” applicant’s goods.

None of these cases, in fact none of the cases cited by the Examiner in this section of the argument stand for the proposition that the
Examiner can read additional goods into the registration and then compare those additional goods to the applicant’s goods. All of the cases
compare the registrant’s goods, as described in their registration, to the applicant’s goods. Goods descriptions must be defined with specificity,

itisimproper for an Examiner to read beyond the four corners of the definition of goods in the registration.

The examiner needs to compare the registrant’s goods of “bicycles’ to applicant’s goods of “electric motorcycles’, and the Examiner
needs to provide evidence that shows arelationship between these goods, not evidence that shows a relationship between “electric bicycles’ and

“electric motorcycles.”

In the second office action, none of the evidence provided by the Examiner from the internet shows bicycles and electric motorcycles

together.

In the first office action, the Examiner provided evidence of third party registrations where bicycles or accessories for bicycles were
listed together with electric motorcycles or accessories for motorcycles; however this evidence should be considered poor evidence of the
expectations of users. In some of the registrations, so many varied types of goods were listed that it would be unreasonable for the class of
consumer who buys bicycles or the class of consumer who buys electric motorcycles to think such varied goods as listed in the third-party
registrations emanated from a single source. In other registrations, only accessories for bicycles were listed, not bicycles. Only two registrations
cited by the examiner did not have these problems. US registration 3,943,602 for NATIVE and US registration 4,378,740 for P &
DESIGN. These registrations included bicycles and el ectric motorcycles; however, Applicant found and provided evidence in their first response
that the owner of P & Design has gone out of business, and the owner of NATIVE only makes motorcycles. As such, the Examiner has not

provided any strong or unrebutted evidence of a relationship between “bicycles’ and “ electric motorcycles’ in the minds of consumers.

In the first Office Action, the Examiner said that both applicant’s goods and registrant’s goods are “land vehicles used to transport
passengers’; however, this does not necessarily mean they are related in the minds of consumers. In Westward Coach Manufacturing Company,
Inc. et al. v. Ford Motor Company, 156 USPQ 437 (Court of Appeals, 71 Cir. 1968), the court found that “dealers and users of automobiles and
trailers” were not likely to be confused as to the origins of such goods, given the significance of the purchase and the discerning character of the

purchasers.



Finally, should the Examiner disagree with Applicant and maintain that electric bicycles can be compared electric motorcycles, Applicant
would like to point out that the evidence provided by the Examiner, at best, only shows that electric bicycles and electric motorcycles can travel
in the same channels of trade, that is to say that they can be sold by the same retailer. The evidence of actual use of electric bicycles and
electric motorcycles by third parties provided by the Examiner does not shown that the same entity commonly manufactures, produces or
provides electric bicycles and electric motorcycles, or that they are marketed under the same mark, or that the goods are truly complimentary in

that they are used together simultaneously asin In re Toshiba Med. Sys. Corp., 91 USPQ2d 1266 (TTAB 2009)._

Applicant respectfully requests Reconsideration of the Application, and further request suspension until the Examiner knows the

disposition of the cited registration.

Respectfully submitted,

/s Charles R. Cypher/

CharlesR. Cypher

Law Offices of James R. Cypher
409 13t Street, 11t Floor
Oakland, CA 94612

Telephone: 510 832 4111
Facsimile: 510 832 4115

Cdlifornia Bar Registration No. 41,694

May 17, 2016

SIGNATURE(S)

Request for Reconsideration Signature

Signature: /s Charles R. Cypher/  Date: 05/17/2016
Signatory's Name: Charles R. Cypher

Signatory's Position: Attorney of record, California bar member

Signatory's Phone Number: 5108324111

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the highest court of aU.S. state, which
includes the District of Columbia, Puerto Rico, and other federal territories and possessions; and he/she is currently the owner's’holder's attorney
or an associate thereof; and to the best of his/her knowledge, if prior to hisher appointment another U.S. attorney or a Canadian attorney/agent
not currently associated with his’her company/firm previously represented the owner/holder in this matter: (1) the owner/holder hasfiled or is
concurrently filing a signed revocation of or substitute power of attorney with the USPTO; (2) the USPTO has granted the request of the prior



representative to withdraw; (3) the owner/holder has filed a power of attorney appointing him/her in this matter; or (4) the owner's’holder's
appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney appointing him/her as an associate attorney in this matter.

The applicant isfiling a Notice of Appeal in conjunction with this Request for Reconsideration.
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