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ARGUMENT(S)
REQUEST FOR RECONSIDERATION
In an Office Action issued September 9, 2015, the Examining Attorney maintained and made
final her refusal to register Applicant’s mark CHICKEN JUMBLE pursuant to Section 2(d) of the
Lanham Act, 15 U.S.C. § 1052(d). Applicant hereby submits the following response in further
support of registration.
I. NO LIKELIHOOD OF CONFUSION
In the Office Action, the Examining Attorney refused registration of Applicant’s mark
CHICKEN JUMBLE for “pet food” on the ground that the mark is allegedly confusingly similar to
the mark MONKEY JUMBLE registered under U.S. Trademark Registration No. 3,499,984 for “animal
feed” (the “Cited Mark”), owned by PMI Nutrition International LLC (“Registrant”). Based on
Applicant’s previous arguments and evidence, the following supplemental analysis set forth
herein, and the additional evidence submitted herewith, Applicant respectfully, albeit
vigorously, maintains its position that there is no likelihood of confusion between its mark
and the Cited Mark and reiterates its request that the Examining Attorney’s refusal be
withdrawn and that Applicant’s mark be approved for publication.
A. Purpose and Nature of Goods Are Different.
Contrary to the Examining Attorney’s position, Applicant emphatically reiterates that no
likelihood of confusion exists between Applicant’s mark and the Cited Mark in view of the
wholesale differences in the purpose and nature of Applicant’s “pet food” and Registrant’s

“animal feed.” See In re E.I. du Pont de Nemours & Co., 476 F.2d 1357, 177 U.S.P.Q. 563, 567
(C.C.P.A. 1973).
In the subject case, a close comparison of Applicant’s goods and the goods in the Cited
Mark clearly demonstrates the truly disparate nature and purpose of the goods themselves and
the respective purchasers thereof. Applicant’s “pet food,” on the one hand, refers
specifically to food produced for, purchased for, and consumed by pets, defined and
understood as “domesticated animal[s] kept for pleasure rather than utility,” such as dogs
and cats. (See dictionary definition and Wikipedia entry attached as Exhibit A to
Applicant’s Response to Office Action submitted July 15, 2015.) Consumers of such products
are pet owners. By contrast, “animal feed” is understood to refer to food developed and
manufactured for consumption by farm animals and livestock, such as cows, pigs, sheep, and
poultry, the primary purchasers of which are farmers.[1] (See encyclopedia and Wikipedia
entries attached as Exhibit B to Applicant’s Response to Office Action submitted July 15,
2015.)
The simple fact remains that Applicant’s and Registrant’s goods are related only in the
sense that they are both products “used to feed animals.” Despite this superficial similarity,
pet food and animal feed are completely distinct, they are neither complementary nor
competitive products, they serve entirely discrete purposes and different classes of purchasers
(and animals), there is no evidence to suggest that they would be purchased together, and they
have nothing in common with respect to their sales appeal, rendering it exceedingly unlikely
that relevant consumers of the respective goods would erroneously believe that they emanate
from the same source. See Harvey Hubbell Inc. v. Tokyo Seimitsu Co., 188 U.S.P.Q. 517, 520
(T.T.A.B. 1975) (“In determining whether products are identical or similar, the inquiry should
be whether they appeal to the same market.”). The mere possibility of confusion because both
Applicant and Registrant offer products for animal consumption is far too remote to
substantiate the Examining Attorney’s refusal. In the end, given the disparate purpose and
nature of the respective goods, confusion among relevant consumers is highly unlikely. This
factor in the likelihood of confusion analysis therefore weighs decidedly in Applicant’s favor.
B. Respective Trade Channels Are Mutually Exclusive;
No Market Interface Between Registrant’s and Applicant’s
Goods
Moreover, consumer confusion is exceedingly unlikely in light of the discrete channels
of trade in which Applicant’s and Registrant’s respective products travel and lack of market
interface between such products. As explained in the Trademark Manual of Examining Procedure,
“if the goods or services in question are not related or marketed in such a way that they would
be encountered by the same persons in situations that would create the incorrect assumption
that they originate from the same source, then, even if the marks are identical, confusion is

not likely.” T.M.E.P. § 1207.01(a)(i) (Oct. 2015).
In the Office Action, the Examining Attorney argues that “pet food” and “animal feed”
are related because: (1) they “come from the same manufacturers”; (2) they “are marketed by
the same retail entities”; and (3) “providers of ingredients for pet food also provide the
same ingredients for animal feed.”[2] In support of her position, the Examining Attorney has
made of record, inter alia, printouts from the websites of seven animal feed stores that also
offer pet food. Respectfully, the Examining Attorney’s evidence remains inapposite. Of the
seven online retail outlets engaged in the sale of both animal feed and pet food, all such
outlets clearly distinguish between “animal feed” and “pet food” and market such products on
distinctly different pages of their websites, underscoring the fact that such goods are
entirely unrelated. Cf. Joel Gott Wines, LLC v. Rehoboth Von Gott, Inc., 107 U.S.P.Q.2d 1424
(T.T.A.B. 2013) (“[M]erely because goods can both be sold in a large store such as a
supermarket or box store would not alone be sufficient to show that consumers would be
likely to encounter both in a shopping trip, or assume a common source merely because both
types of goods can be found in such a store.”) Furthermore, although animal feed stores may
also sell pet food, the vast majority of pet food is purchased in pet stores and
supermarkets, whereas animal feed is purchased directly through feed distributors or from
feed stores or other retail outlets catering specifically to the agriculture and husbandry
industries.[3]
Moreover, the record remains significantly devoid of any evidence that pet food and animal
feed are offered under the same mark. (In fact, Registrant itself, which offers both pet food
and animal feed, owns no trademark registration for both products, nor is there any evidence of
record that Registrant uses the same mark in connection with both.) Of the 3,577 live, usebased U.S. registrations covering “pet food” and/or “animal feed” in Class 31, less than 2%
include both “pet food” and “animal feed,” underscoring the market reality that pet food and
animal feed are rarely offered under the same mark and are therefore of a type which emanate
from different sources. (See printouts of results of searches on the Trademark Office’s
Trademark Electronic Search System (TESS) (with search parameters) submitted herewith as
Exhibit E.) In light of the foregoing, and notwithstanding the fact that both animal feed and
pet food may be manufactured and/or sold by the same entity, consumers are simply not likely to
believe that such products are related such that they originate from the same source,
particularly in view of the wholesale differences in the purpose and nature of the goods and
the purchasers thereof.
In short, any possibility, much less likelihood, of confusion among relevant consumers is
obviated by virtue of the lack of market interface between Applicant’s and Registrant’s goods
in their respective and discrete channels of trade. As the Commissioner of Patents made clear

in Ex parte B. Fischer & Co.:
It is common knowledge that canned dog and cat food and livestock feed are not sold
in the same channels of trade, through the same retail outlets to the same type of
purchasers, or under similar circumstances and conditions of purchase. They are in no
sense competitive products, nor are they ordinarily, if ever, sold under the same or
similar trademarks even though they may occasionally be produced by a single
producer. Under such circumstances it is not believed that the type of confusion
contemplated by the statute is likely to occur.
110 U.S.P.Q. 309, 310 (Comm’r Pat. 1956). These principles apply with equal force here. This
factor in the likelihood of confusion analysis therefore weighs decidedly in Applicant’s favor.
C. The Appearances, Sounds, Connotations, & Commercial
Impressions of the Marks Are Different.
Contrary to the Examining Attorney’s position, Applicant emphatically reiterates that,
under the appropriate standard set forth in its Response to Office Action submitted July 15,
2015, and as further explained herein, the distinctions between Applicant’s mark and the Cited
Mark when properly viewed in their entireties with respect to appearance, sound, and overall
commercial impression make clear that a finding of likelihood of confusion cannot stand.
Initially, the Examining Attorney’s position that the marks are confusingly similar based
on the mere fact that they both contain the word “JUMBLE” reveals that, in analyzing the
subject mark, the Examining Attorney failed to view Applicant’s mark and the Cited Mark in
their entireties. See Franklin Mint Corp. v. Master Mfg. Co., 667 F.2d 1005, 1007, 212 U.S.P.Q.
233, 234 (C.C.P.A. 1981) (“It is axiomatic that a mark should not be dissected and considered
piecemeal; rather, it must be considered as a whole in determining likelihood of confusion.”).
Although both marks do indeed share the word “JUMBLE,” the overall commercial
impressions generated by Applicant’s mark CHICKEN JUMBLE and the Cited Mark MONKEY JUMBLE,
when properly viewed in their entireties, are wholly distinct from one another. Whereas
“jumble” in the Cited Mark may conveys to consumers “that the goods are a ‘jumble’ or ‘a
disordered mass, state, etc.,’” as asserted by the Examining Attorney, Applicant’s mark
CHICKEN JUMBLE carries a unique meaning as the name of a chicken and vegetable dish for
human consumption. (See “chicken jumble” recipes attached as Exhibit C to Applicant’s Response
to Office Action submitted July 15, 2015.) Consequently, Applicant’s mark conveys a wholly
distinct connotation and engenders an appreciably different commercial impression than that of
the Cited Mark.
Furthermore, in addition to the foregoing distinctions between the marks, Applicant’s mark
and the Cited Mark are appreciably different in appearance and sound. Indeed, the only shared
component of Applicant’s mark and the Cited Mark is the word JUMBLE – that is where any
similarity ends. Applicant’s mark contains the additional word “CHICKEN,” not present in the
Cited Mark, whereas the Cited Mark features the additional word “MONKEY,” not present in

Applicant’s mark. Moreover, “CHICKEN” precedes “JUMBLE” in Applicant’s mark, and “MONKEY”
precedes “JUMBLE” in the Cited Mark. Accordingly, although “MONKEY” in the Cited Mark and
“CHICKEN” in Applicant’s mark have been disclaimed, such terms are nevertheless clearly
significant and contribute to the distinctive commercial impressions conveyed by the marks. See
Presto Prods., Inc. v. Nice-Pak Prods., Inc., 9 U.S.P.Q.2d 1895, 1897 (T.T.A.B. 1988) (“[I]t
is often the first part of a mark which is most likely to be impressed upon the mind of a
purchaser and remembered” when making purchasing decisions). This is particularly true here,
where the Cited Mark MONKEY JUMBLE is used in connection with animal feed for laboratory
monkeys. (See Exhibit D submitted herewith.) In the context of such goods, the term “MONKEY”
renders the Cited Mark – as a whole – unique and memorable. Insofar as the Examining Attorney’s
position turns on the fact that Applicant’s mark and the Cited Mark each contain the word
“JUMBLE,” that is not enough to support a finding of likelihood of confusion.
In sum, there is no doubt that Applicant’s mark and the Cited Mark, when properly viewed
in their entireties, contain more than recognizable differences sufficient to create
significantly distinct commercial impressions, thereby obviating any possibility – let alone
likelihood – of confusion. Any similarity between Applicant’s mark and the Cited Marks is
vastly overshadowed by their appreciable differences in appearance, sound, connotation, and
overall commercial impression. Consequently, the marks are not likely to be confused in the
minds of relevant consumers. This factor in the likelihood of confusion analysis therefore
weighs decidedly in Applicant’s favor. Accordingly, Applicant respectfully reiterates its
request that the Examining Attorney withdraw the preliminary refusal and pass Applicant’s mark
on to publication.
D. The Extent of Potential Confusion is De Minimis.
Finally, as underscored in Applicant’s Response to Office Action submitted July 15, 2015,
Applicant reiterates that, where the scope and extent of any potential confusion is de minimis,
as opposed to substantial, there can be no support for a refusal pursuant to Section 2(d) of
the Lanham Act. See In re E.I. du Pont, 177 U.S.P.Q. at 567. Applicant respectfully submits
that where, as here, Applicant’s “pet food” and Registrant’s “animal feed,” the channels of
trade are mutually exclusive, and the marks differ significantly in appearance, sound, and
connotation and convey entirely distinct commercial impressions, there can be little doubt that
any potential confusion is de minimis, much less likely. Indeed, the record remains devoid of
persuasive evidence to support the Examining Attorney’s allegation of likelihood of confusion
as to source of Applicant’s and Registrant’s goods, and, as the foregoing analysis
demonstrates, consumers are simply not likely to believe that such goods emanate from the same
source. All of the aforementioned distinctions between Applicant’s mark and the Cited Mark
necessitate a finding that the extent of potential confusion is absolutely and unequivocally

de minimis. The mere possibility of confusion is simply too remote to justify a Section 2(d)
refusal.
Accordingly, because there is no likelihood of confusion between Applicant’s mark and the
Cited Mark, Applicant respectfully requests that the Examining Attorney withdraw the refusal
and pass Applicant’s mark on to publication.
II. CONCLUSION
Whereas Applicant has satisfied the concerns of the Examining Attorney, Applicant
respectfully reiterates its request that the subject refusal be withdrawn and that Applicant’s
mark be approved for publication.
[1] Applicant notes that Registrant’s mark is used in connection with animal feed for
laboratory monkeys. See promotional materials and ordering information relating to the goods in
connection with which the Cited Mark is used submitted herewith as Exhibit D.
[2] Applicant respectfully submits that the evidence regarding phosphates (ICL), feed analyzers
(Thermo Scientific), flavoring (Bell), and feed ingredients (Cargill) are inapposite, as none
of these entities sell pet food or animal feed, nor does the evidence otherwise concern alleged
relatedness of pet food and animal feed.
[3] Applicant notes that Registrant’s animal feed in connection with which the Cited Mark is
used is sold through certified distributors only. See ordering and distribution information
relating to the goods in connection with which the Cited Mark is used submitted herewith as
Exhibit D.
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Request for Reconsideration after Final Action
To the Commissioner for Trademarks:
Application serial no. 86342820 CHICKEN JUMBLE(Standard Characters, see http://tmng-al.uspto.gov/resting2/api/img/86342820/large) has
been amended as follows:
ARGUMENT(S)
In response to the substantive refusal(s), please note the following:
REQUEST FOR RECONSIDERATION
In an Office Action issued September 9, 2015, the Examining Attorney maintained and made
final her refusal to register Applicant’s mark CHICKEN JUMBLE pursuant to Section 2(d) of the
Lanham Act, 15 U.S.C. § 1052(d). Applicant hereby submits the following response in further
support of registration.
I. NO LIKELIHOOD OF CONFUSION
In the Office Action, the Examining Attorney refused registration of Applicant’s mark
CHICKEN JUMBLE for “pet food” on the ground that the mark is allegedly confusingly similar to the

mark MONKEY JUMBLE registered under U.S. Trademark Registration No. 3,499,984 for “animal feed
” (the “Cited Mark”), owned by PMI Nutrition International LLC (“Registrant”). Based on
Applicant’s previous arguments and evidence, the following supplemental analysis set forth
herein, and the additional evidence submitted herewith, Applicant respectfully, albeit
vigorously, maintains its position that there is no likelihood of confusion between its mark and
the Cited Mark and reiterates its request that the Examining Attorney’s refusal be withdrawn and
that Applicant’s mark be approved for publication.
A. Purpose and Nature of Goods Are Different.
Contrary to the Examining Attorney’s position, Applicant emphatically reiterates that no
likelihood of confusion exists between Applicant’s mark and the Cited Mark in view of the
wholesale differences in the purpose and nature of Applicant’s “pet food” and Registrant’s
“animal feed.” See In re E.I. du Pont de Nemours & Co., 476 F.2d 1357, 177 U.S.P.Q. 563, 567
(C.C.P.A. 1973).
In the subject case, a close comparison of Applicant’s goods and the goods in the Cited
Mark clearly demonstrates the truly disparate nature and purpose of the goods themselves and
the respective purchasers thereof. Applicant’s “pet food,” on the one hand, refers
specifically to food produced for, purchased for, and consumed by pets, defined and understood
as “domesticated animal[s] kept for pleasure rather than utility,” such as dogs and cats. (See
dictionary definition and Wikipedia entry attached as Exhibit A to Applicant’s Response to
Office Action submitted July 15, 2015.) Consumers of such products are pet owners. By
contrast, “animal feed” is understood to refer to food developed and manufactured for
consumption by farm animals and livestock, such as cows, pigs, sheep, and poultry, the primary
purchasers of which are farmers.[1] (See encyclopedia and Wikipedia entries attached as Exhibit B
to Applicant’s Response to Office Action submitted July 15, 2015.)
The simple fact remains that Applicant’s and Registrant’s goods are related only in the
sense that they are both products “used to feed animals.” Despite this superficial similarity,
pet food and animal feed are completely distinct, they are neither complementary nor
competitive products, they serve entirely discrete purposes and different classes of
purchasers (and animals), there is no evidence to suggest that they would be purchased
together, and they have nothing in common with respect to their sales appeal, rendering it
exceedingly unlikely that relevant consumers of the respective goods would erroneously believe
that they emanate from the same source. See Harvey Hubbell Inc. v. Tokyo Seimitsu Co.,
188 U.S.P.Q. 517, 520 (T.T.A.B. 1975) (“In determining whether products are identical
or similar, the inquiry should be whether they appeal to the same market.”). The mere possibility
of confusion because both Applicant and Registrant offer products for animal consumption is far

too remote to substantiate the Examining Attorney’s refusal. In the end, given the disparate
purpose and nature of the respective goods, confusion among relevant consumers is highly
unlikely. This factor in the likelihood of confusion analysis therefore weighs decidedly in
Applicant’s favor.
B. Respective Trade Channels Are Mutually Exclusive;
No Market Interface Between Registrant’s and Applicant’s
Goods
Moreover, consumer confusion is exceedingly unlikely in light of the discrete channels of
trade in which Applicant’s and Registrant’s respective products travel and lack of market
interface between such products. As explained in the Trademark Manual of Examining Procedure, “
if the goods or services in question are not related or marketed in such a way that they
would be encountered by the same persons in situations that would create the incorrect
assumption that they originate from the same source, then, even if the marks are
identical, confusion is not likely.” T.M.E.P. § 1207.01(a)(i) (Oct. 2015).
In the Office Action, the Examining Attorney argues that “pet food” and “animal feed” are
related because: (1) they “come from the same manufacturers”; (2) they “are marketed by the
same retail entities”; and (3) “providers of ingredients for pet food also provide the same
ingredients for animal feed.”[2] In support of her position, the Examining Attorney has made of
record, inter alia, printouts from the websites of seven animal feed stores that also offer
pet food. Respectfully, the Examining Attorney’s evidence remains inapposite. Of the seven
online retail outlets engaged in the sale of both animal feed and pet food, all such outlets
clearly distinguish between “animal feed” and “pet food” and market such products on
distinctly different pages of their websites, underscoring the fact that such goods are
entirely unrelated. Cf. Joel Gott Wines, LLC v. Rehoboth Von Gott, Inc., 107 U.S.P.Q.2d 1424
(T.T.A.B. 2013) (“[M]erely because goods can both be sold in a large store such as a
supermarket or box store would not alone be sufficient to show that consumers would be likely
to encounter both in a shopping trip, or assume a common source merely because both types of
goods can be found in such a store.”) Furthermore, although animal feed stores may also sell
pet food, the vast majority of pet food is purchased in pet stores and supermarkets, whereas
animal feed is purchased directly through feed distributors or from feed stores or other
retail outlets catering specifically to the agriculture and husbandry industries.[3]
Moreover, the record remains significantly devoid of any evidence that pet food and
animal feed are offered under the same mark. (In fact, Registrant itself, which offers both
pet food and animal feed, owns no trademark registration for both products, nor is there any
evidence of record that Registrant uses the same mark in connection with both.) Of the 3,577
live, use-based U.S. registrations covering “pet food” and/or “animal feed” in Class 31, less
than 2% include both “pet food” and “animal feed,” underscoring the market reality that pet

food and animal feed are rarely offered under the same mark and are therefore of a type which
emanate from different sources. (See printouts of results of searches on the Trademark
Office’s Trademark Electronic Search System (TESS) (with search parameters) submitted
herewith as Exhibit E.) In light of the foregoing, and notwithstanding the fact that both animal
feed and pet food may be manufactured and/or sold by the same entity, consumers are simply not
likely to believe that such products are related such that they originate from the same source,
particularly in view of the wholesale differences in the purpose and nature of the goods and the
purchasers thereof.
In short, any possibility, much less likelihood, of confusion among relevant consumers is
obviated by virtue of the lack of market interface between Applicant’s and Registrant’s goods
in their respective and discrete channels of trade. As the Commissioner of Patents made clear
in Ex parte B. Fischer & Co.:
It is common knowledge that canned dog and cat food and livestock feed are not sold in
the same channels of trade, through the same retail outlets to the same type of
purchasers, or under similar circumstances and conditions of purchase. They are in no
sense competitive products, nor are they ordinarily, if ever, sold under the same or
similar trademarks even though they may occasionally be produced by a single producer.
Under such circumstances it is not believed that the type of confusion contemplated by
the statute is likely to occur.
110 U.S.P.Q. 309, 310 (Comm’r Pat. 1956). These principles apply with equal force here. This
factor in the likelihood of confusion analysis therefore weighs decidedly in Applicant’s favor.
C. The Appearances, Sounds, Connotations, & Commercial
Impressions of the Marks Are Different.
Contrary to the Examining Attorney’s position, Applicant emphatically reiterates that, under
the appropriate standard set forth in its Response to Office Action submitted July 15, 2015, and
as further explained herein, the distinctions between Applicant’s mark and the Cited Mark when
properly viewed in their entireties with respect to appearance, sound, and overall commercial
impression make clear that a finding of likelihood of confusion cannot stand.
Initially, the Examining Attorney’s position that the marks are confusingly similar based
on the mere fact that they both contain the word “JUMBLE” reveals that, in analyzing the
subject mark, the Examining Attorney failed to view Applicant’s mark and the Cited Mark in
their entireties. See Franklin Mint Corp. v. Master Mfg. Co., 667 F.2d 1005, 1007, 212 U.S.P.Q.
233, 234 (C.C.P.A. 1981) (“It is axiomatic that a mark should not be dissected and considered
piecemeal; rather, it must be considered as a whole in determining likelihood of confusion.”).
Although both marks do indeed share the word “JUMBLE,” the overall commercial impressions
generated by Applicant’s mark CHICKEN JUMBLE and the Cited Mark MONKEY JUMBLE, when properly
viewed in their entireties, are wholly distinct from one another. Whereas “jumble” in the
Cited Mark may conveys to consumers “that the goods are a ‘jumble’ or ‘a disordered mass,

state, etc.,’” as asserted by the Examining Attorney, Applicant’s mark CHICKEN JUMBLE carries
a unique meaning as the name of a chicken and vegetable dish for human consumption. (See “chicken
jumble” recipes attached as Exhibit C to Applicant’s Response to Office Action submitted July 15,
2015.) Consequently, Applicant’s mark conveys a wholly distinct connotation and engenders an
appreciably different commercial impression than that of the Cited Mark.
Furthermore, in addition to the foregoing distinctions between the marks, Applicant’s
mark and the Cited Mark are appreciably different in appearance and sound. Indeed, the only
shared component of Applicant’s mark and the Cited Mark is the word JUMBLE – that is where any
similarity ends. Applicant’s mark contains the additional word “CHICKEN,” not present in the
Cited Mark, whereas the Cited Mark features the additional word “MONKEY,” not present in
Applicant’s mark. Moreover, “CHICKEN” precedes “JUMBLE” in Applicant’s mark, and “MONKEY”
precedes “JUMBLE” in the Cited Mark. Accordingly, although “MONKEY” in the Cited Mark and
“CHICKEN” in Applicant’s mark have been disclaimed, such terms are nevertheless clearly
significant and contribute to the distinctive commercial impressions conveyed by the marks. See
Presto Prods., Inc. v. Nice-Pak Prods., Inc., 9 U.S.P.Q.2d 1895, 1897 (T.T.A.B. 1988) (“[I]t
is often the first part of a mark which is most likely to be impressed upon the mind of a
purchaser and remembered” when making purchasing decisions). This is particularly true here,
where the Cited Mark MONKEY JUMBLE is used in connection with animal feed for laboratory monkeys.
(See Exhibit D submitted herewith.) In the context of such goods, the term “MONKEY” renders
the Cited Mark – as a whole – unique and memorable. Insofar as the Examining Attorney’s
position turns on the fact that Applicant’s mark and the Cited Mark each contain the word
“JUMBLE,” that is not enough to support a finding of likelihood of confusion.
In sum, there is no doubt that Applicant’s mark and the Cited Mark, when properly viewed in
their entireties, contain more than recognizable differences sufficient to create significantly
distinct commercial impressions, thereby obviating any possibility – let alone likelihood – of
confusion. Any similarity between Applicant’s mark and the Cited Marks is vastly overshadowed by
their appreciable differences in appearance, sound, connotation, and overall commercial
impression. Consequently, the marks are not likely to be confused in the minds of relevant
consumers. This factor in the likelihood of confusion analysis therefore weighs decidedly in
Applicant’s favor. Accordingly, Applicant respectfully reiterates its request that the Examining
Attorney withdraw the preliminary refusal and pass Applicant’s mark on to publication.
D. The Extent of Potential Confusion is De Minimis.
Finally, as underscored in Applicant’s Response to Office Action submitted
July 15, 2015, Applicant reiterates that, where the scope and extent of any potential
confusion is de minimis, as opposed to substantial, there can be no support for a refusal
pursuant to Section 2(d) of the Lanham Act. See In re E.I. du Pont, 177 U.S.P.Q. at 567.

Applicant respectfully submits that where, as here, Applicant’s “pet food” and Registrant’s
“animal feed,” the channels of trade are mutually exclusive, and the marks differ significantly
in appearance, sound, and connotation and convey entirely distinct commercial impressions, there
can be little doubt that any potential confusion is de minimis, much less likely. Indeed, the
record remains devoid of persuasive evidence to support the Examining Attorney’s allegation of
likelihood of confusion as to source of Applicant’s and Registrant’s goods, and, as the foregoing
analysis demonstrates, consumers are simply not likely to believe that such goods emanate from
the same source. All of the aforementioned distinctions between Applicant’s mark and the Cited
Mark necessitate a finding that the extent of potential confusion is absolutely and unequivocally
de minimis. The mere possibility of confusion is simply too remote to justify a Section 2(d)
refusal.
Accordingly, because there is no likelihood of confusion between Applicant’s mark and the
Cited Mark, Applicant respectfully requests that the Examining Attorney withdraw the refusal and
pass Applicant’s mark on to publication.
II. CONCLUSION
Whereas Applicant has satisfied the concerns of the Examining Attorney, Applicant
respectfully reiterates its request that the subject refusal be withdrawn and that Applicant’s
mark be approved for publication.
[1] Applicant notes that Registrant’s mark is used in connection with animal feed for
laboratory monkeys. See promotional materials and ordering information relating to the
goods in connection with which the Cited Mark is used submitted herewith as Exhibit D.
[2] Applicant respectfully submits that the evidence regarding phosphates (ICL), feed analyzers
(Thermo Scientific), flavoring (Bell), and feed ingredients (Cargill) are inapposite, as none of
these entities sell pet food or animal feed, nor does the evidence otherwise concern alleged
relatedness of pet food and animal feed.
[3] Applicant notes that Registrant’s animal feed in connection with which the Cited Mark is
used is sold through certified distributors only. See ordering and distribution
information relating to the goods in connection with which the Cited Mark is used
submitted herewith as Exhibit D.
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