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UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

U.S. APPLICATION SERIAL NO. 86273728

*86273728*

MARK: HOME BREWING CO.

CORRESPONDENT ADDRESS:
CANDACE L MOON
THE CRAFT BEER ATTORNEY

GENERAL TRADEMARK INFORMATION:
http://www.uspto.gov/trademarks/index.jsp

5095 MURPHY CANYON ROAD, SUITE 240
VIEW YOUR APPLICATION FILE

SAN DIEGO CA 92123

APPLICANT: The Homebrewer, LLC

CORRESPONDENT’S REFERENCE/DOCKET NO:
N/A
CORRESPONDENT E-MAIL ADDRESS:
TM@craftbeerattorney.com

REQUEST FOR RECONSIDERATION DENIED

ISSUE/MAILING DATE: 11/30/2015

The trademark examining attorney has carefully reviewed applicant’s request for reconsideration and is
denying the request for the reasons stated below. See 37 C.F.R. §2.63(b)(3); TMEP §§715.03(a)(ii)(B),
715.04(a). The descriptiveness refusal under Section 2(e)(1) made final in the Office action dated
3/30/15 is maintained and continues to be FINAL. See TMEP §§715.03(a)(ii)(B), 715.04(a).

Refusal – Descriptiveness - Section 2(e)(1):

Registration is refused because the applied-for mark merely describes a feature and/or characteristic of
applicant’s goods. Trademark Act Section 2(e)(1), 15 U.S.C. §1052(e)(1); see TMEP §§1209.01(b),
1209.03 et seq.

Here the applicant has applied to register HOME BREWING CO. for “Beer; Beer, ale and lager; Beer, ale
and porter; Beer, ale, lager, stout and porter; Beer, ale, lager, stout, porter, shandy; Beers; Black beer;
Brewed malt-based alcoholic beverage in the nature of a beer; Coffee-flavored beer; Flavored beers;
Malt beer; Pale beer; Porter”, in class 34.

Applicant argues that it is not “Home Brewing” as it sells the beer it produces and therefore the
definition of Home Brewing does not apply. However, applicant’s new brewing business grew out of its
old business which is ongoing and revolves around the selling of home brewing supplies and equipment.
Thus the HOME BREWING SUPPLY is now making small batch beers to educate and teach its HOME
BREWING customers how to home brew using brewing techniques, processes and test recipes that the
HOME BREWING customers can adopt and use on their own using products and equipment sold in the
HOME BREWING SUPPLY store that shares the same space. Applicant’s website states:

Our Passion

Home Brewing Co. is the extension of our roots as a homebrew supply store.
A fully licensed brewery and tasting room. We designed Home so that we can
split our 7bbl batches into smaller experiments. We share our notes and recipes
right here, so that you can learn about the process and ingredients first hand.

We have several homebrew enthusiasts and Certified Cicerone (TM) Cicerones
on staff that look forward to talking about beer with you. Drink at Home.

Additionally, applicant is entering the beers that it brews and offers for sale in its tasting room at home
brewing competitions as evidenced by this description on applicant’s website regarding its schwartzbier
available in the tasting room:

The Best Of Show beer at the 2014 Ramona Homebrew Competition. Collaboration
w/ Todd Barrett and ChuckAlek Independent Brewers. Medium-bodied black lager
with notes of chocolate and light roast.

And collaborating with local HOME BREWING clubs to produce beers available in the tasting room. As to
the America Pale 3.0 the applicant said:

This was a collaboration brew with one of our grain suppliers, BSG. Every year they
showcase some of their malts at the National Homebrewer’s Conference. The event
is in San Diego this year, so they were nice enough to ask us to collaborate with them.
They sent us some Rahr 2-Row (which we love to use), and we came up with this recipe
to showcase the malt.

And as to the Saison (Tijuana Homebrew Club Edition) the applicant said:

Brewed in collaboration with members of the local Tijuana Homebrew Club

And as to the Saison (Mash Heads Club Edition) the applicant said

Brewed in collaboration with members of local homebrew club, Mash Heads.
Mash Heads is a new(er) homebrew club in San Diego. They attract a diverse group of
homebrewers that are looking for a more intimate meeting size. They are well organized and
have some serious skills in their ranks.

And as to the Saison (QUAFF Edition) the applicant said:

Brewed in collaboration with members of local homebrew club, QUAFF. QUAFF
is one of the largest and most prestigious, and most friendly homebrew clubs in the
world. They have been an integral part of the beer scene in San Diego. Many of our
city’s famed brewers got their start as members of this group.

Thus, the beers available in the tasting room are in fact HOME BREWS made as a result of HOME
BREWING by HOME BREWERS. (see attached website screenshots)

Again, the use of the proposed mark must be viewed in the context in which it is used and not in the
abstract. DuoProSS Meditech Corp. v. Inviro Med. Devices, Ltd., 695 F.3d 1247, 1254, 103 USPQ2d 1753,
1757 (Fed. Cir. 2012); In re The Chamber of Commerce of the U.S., 675 F.3d 1297, 1300, 102 USPQ2d
1217, 1219 (Fed. Cir. 2012); TMEP §1209.01(b).

Generally, if the individual components of a mark retain their descriptive meaning in relation to the
goods and/or services, the combination results in a composite mark that is itself descriptive and not
registrable. In re Phoseon Tech., Inc., 103 USPQ2d 1822, 1823 (TTAB 2012); TMEP §1209.03(d); see, e.g.,
In re Cannon Safe, Inc., 116 USPQ2d 1348, 1351 (TTAB 2015) (holding SMART SERIES merely descriptive
of metal gun safes, because “each component term retains its merely descriptive significance in relation
to the goods, resulting in a mark that is also merely descriptive”); In re King Koil Licensing Co., 79
USPQ2d 1048, 1052 (TTAB 2006) (holding THE BREATHABLE MATTRESS merely descriptive of beds,
mattresses, box springs, and pillows where the evidence showed that the term “BREATHABLE” retained
its ordinary dictionary meaning when combined with the term “MATTRESS” and the resulting
combination was used in the relevant industry in a descriptive sense); In re Associated Theatre Clubs Co.,
9 USPQ2d 1660, 1663 (TTAB 1988) (holding GROUP SALES BOX OFFICE merely descriptive of theater
ticket sales services, because such wording “is nothing more than a combination of the two common
descriptive terms most applicable to applicant’s services which in combination achieve no different
status but remain a common descriptive compound expression”).

Only where the combination of descriptive terms creates a unitary mark with a unique, incongruous, or
otherwise nondescriptive meaning in relation to the goods and/or services is the combined mark

registrable. See In re Colonial Stores, Inc., 394 F.2d 549, 551, 157 USPQ 382, 384 (C.C.P.A. 1968); In re
Positec Grp. Ltd., 108 USPQ2d 1161, 1162-63 (TTAB 2013).

In this case, both the individual components and the composite result are descriptive of applicant’s
goods and/or services and do not create a unique, incongruous, or non-descriptive meaning in relation
to the goods and/or services. Specifically, HOME BREWING describes a type of brewing and a type of
beer ale or stout resulting from HOME BREWING process. CO is an abbreviation for COMPANY which is a
business designation and has no trademark significance. Business type designations and abbreviations
such as “Corporation,” “Inc.,” “Company,” and “Ltd.” or family business designations such as “& Son’s”
or “Bros.” must be disclaimed when not part of entirely descriptive mark, because they merely indicate
applicant’s business type or structure and generally have no source-indicating capacity. TMEP
§1213.03(d); see, e.g., Goodyear’s India Rubber Glove Mfg. Co. v. Goodyear Rubber Co., 128 U.S. 598,
602-03 (1888); In re Piano Factory Grp., Inc., 85 USPQ2d 1522, 1526 (TTAB 2006); In re Patent &
Trademark Servs., Inc., 49 USPQ2d 1537, 1539-40 (TTAB 1998).
In reviewing applicant’s statements regarding its new brewing operation the following are instructive:

We are also promising one of the most customer service-centric tasting rooms out there.
This will require a lot of in house promotional materials (info about the beers, notes, etc...),
and a lot of coordination on our part to make sure that every person working at the
shop/tasting room is up to date on the details of our latest experiments. That means
meticulous brewing notes/recipes available for all to see, regular staff trainings, etc...”
and
Good news as far as progress towards expanding our store to include an education focused
brewery and tasting room. Next time you are in you will notice the large hole in the wall.
This will be where the tasting area will go. Behind it will be a walk-in cooler, and behind it
the brewery, classroom, and storage. The goal is brew 2-3bbl batches for us to experiment
with hop, yeast, grain, and water variables. This will be a great way to experience the many
options that we as homebrewers have available for us. It will also be a great way to
compare specific techniques etc… We hope our size will be small enough to allow flexibility, yet
large enough to keep up with demand.

Additionally, in making a general response during the alcohol licensing process applicant’s states:

Q: What is The Homebrewer?

A: We are a resource center for homebrewers. We provide the equipment, ingredients, and
knowledge for those interested in making their own beer at home. Our emphasis is on
educating the community about how to make quality, great tasting beer, and how to
appreciate the rich history and many styles of beer with respect and responsibility.

Q: Do you intend to become a bar?

A: Absolutely not. Our favorite bars are nearby, and within walking distance of our shop,
you should go check them out. We will not serve the quantities or have the operating hours of a
bar.

Q: So then why do you need this license?

A: This license will allow us to brew examples of certain styles, showcase specific ingredients,
and demonstrate different brewing techniques. This will better enable us to inform/educate all
of our customers and the community at large. We hold regular classes about how to brew beer
at home, and this will allow us to serve you all better in this regard.

Q: What will the atmosphere be like?

A: Our beer showcase room will feel more like a small winery than a bar/”tasting room.” Our
staff will be trained to discuss the different aspects/qualities or beer making, and our goal is to
educate and inform the average consumer and the homebrewer of every skill level.

(Evidence previously attached)

Additionally, the applicant provides definitions of the word elements breaking the individual words
down and focusing with particular emphases on the word element HOME. The applicant attempts to
dissect the mark. The marks main element is HOME BREWING which is unitary and as stated previously
has a specific meaning. (see previously attached evidence) Applicant also argues that the word HOME is
used 71 times in “live” marks in class 32. In support of this statement applicant provides copies of the
referenced applications and registrations. A review of all the applications and registrations
provided shows that most use the word HOME in a totally different context and have nothing to do with
the wording HOME BREWING which is unitary and has a specific and unique meaning. Additionally a
review of the applications and registrations provided that are relevant show that they can be easily
distinguished. In fact all but one have disclaimed or been required to disclaim “HOME BREW”, “HOME
GROWN”, “HOMEGROWN” or been registered on the Supplemental Register as being descriptive , see
“HOME DRAFT” registration 3713538. Only one of the provided and relevant registrations was allowed
to register without a disclaimer and in its more recent companion registration with the same wording a
disclaimer of “HOME BREW” was required. Clearly this was an error by the office as these registrations
and applications show consistent treatment of this wording in class 32 for like services. (see applicant’s
Request for Reconsideration for the aforementioned applications and registrations)

Based on the evidence of record the beers, ales and stouts produced by the applicant are made using
HOME BREWING techniques, ingredients and recipes for the demonstration of HOME BREWING and for
the education of HOME BREWING customers and patrons. Additionally, these HOME BREWED beers are
available in the applicant’s tasting room. As such, the proposed mark immediately conveys knowledge
of a quality, feature, function, or characteristic of applicant’s goods and is merely descriptive of those
goods.

Conclusion:

In the present case, applicant’s request has not resolved all the outstanding issue, nor does it raise a
new issue or provide any new or compelling evidence with regard to the outstanding issue in the final
Office action. In addition, applicant’s analysis and arguments are not persuasive nor do they shed new
light on the issues. Accordingly, the request is denied.

If applicant has already filed a timely notice of appeal with the Trademark Trial and Appeal Board, the
Board will be notified to resume the appeal. See TMEP §715.04(a).
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Jeffrey S. DeFord
Examining Attorney
Law Office 115
571 272-9469
jeffrey.deford@uspto.gov

